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i)ia,IVSEi;2  TEF.  Cl'lSJC!-i   Ui'  TK:!?  CJLUJiT, 

on   triai   by  Jury   e.  verdict   -^«o  rcn(iered  in   ff-Tor 
of  plaintiff,   on   whicii   tixtt  court    ent-red  JudiSJ^nt. 

the  plaintiff   sued  en  ».  written    eontr«ict   fcr  adver- 
tiaiiv:,    ai^^nod  by  dfifenicmt.      The  nrr^oant   of   the  bill    ^ss  not 
disputed,   but   by  way  of   dsfenae  it    vtaa   claimed   ♦.liat   the  adT«r- 
tlsln^  iTi   t/io  firet  inat«^noB  ntk»  Tor  the  "b-nnfit   of   r   JiBconsin 
corporation  orgHni^«d  in   SofKaber,   1915,   kr-ovn  ne  Crn»o!!  Idated 
Sales  Corporr.tlcn,   S'jid   that   th«  def r-ndnnt,    thia    c^rpcrftticn  Emd 
plaintiff  ^lad  mwtuHlly  agreed  that   tho  d(»fpn(lp.nt    ahoul  i  he  re- 
leased and   th«  corporation  aocispted  as   debtor  fcr   tiie  account. 

The  all'j(*©d  novRtion  HgreeMent  was   clfimR^I   to  iiare 
1»tt«i  lasde  on  Januitry  27,   1^17,    at  p  meeting   of    the  bnftrd   of   di- 
raotora  of   tho  jajee  Corpomtion  held  at   the  i?»oiillc   r.ctal    in 
tiie  city  of  Chicn^jo.     kr.   2',.    W.   lacavoy,    president  pf   the  plain- 
tiff corporation,     tsb  present  at    th&t  neoting,    and  tii«   evidence 
tends   strongly  to   prove   that   def en  innt   '.esJie  nt   that  time  drew 
the  till    for  the  advertising  froa  his  pocket  and  stated  that  he 
vas  about    to   t'o   to  California,    nrni  aa  the  ccrjoration  then  iiad 
plenty  of  funds,   requested  that  the  aocount  be  closed  out  against 
hiib  and  Sent   to   the   Jal  es  cenpany;    that   the  officials  o.f   the 
sales  Coispaay  agreed;    defendant   so   testified  and  he  is  corrobo- 
rated by   the  jsinutes  of  the  beard  of   direetors  of   the  ccrp<^^- 
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ticn,   l.y  the   tt-stjfJiony  of   ypverfll    "vitnevzmu  wtro  «^re  prea«rt, 
aod  furtiier,   by  tbe   fret   ti  at  or   th^  relieving  iif^y  the  >ill   was 
celled  by  vTrintiff   to    tfc©   iiPl»>8  Ccrp crsticn,      Th'.    icsl  irony  cf 
thesF   witnctEce  v5.e  ^t.>nl«d  by  t  r,   i.»caTdy  »nd  there   *ere  circum- 
BtanottS  in   evidence  tending    to   vup^ort   the  theory   &f  tcth  parties. 

A  sharp  i»aue  of   fsct   i»98    thus  rrsde  en   the   question 
tit  n^ether  dofendant  had  besn   in  f^ct  released  fvosi  hie   obliga- 
tion to  pay    the  bill   «od   th«     ales  i:o»fp.«iny  scccpt^d   in    ^Is  pl»e«. 

^urln^;   the  wsitlni;  st    tnc   -.«:^alls   :  ottl    the  bauk 
book  of  the    -:al«*   Cor.?orntion   »as  jroduced,    is..o.iUii^  a   d«p09it  of 
$87,0O0  ^ioh  had  *^«4«b  lU'^de   to    the  diisiit   of   the  Jales  (;or>.ora-> 
ticn   froR   asTiSs  of   «»toc}<   mnde   to   one  ^^illiarj  j..,   u'u-nnsil,   and 
thAt.  l-'.tsr,    *lin  «  drtfondant  ,L«ai  ie  \JJta  abaent   in   :alj.foriiia, 
C»Conncll  hJid  drn^fu  ovit  ^20,UC0.'-.o  of  this  sub. 

In  hi"  orgi!»-nt   tc   the  jury  counoel    for  plj^intiff 
snici:       ••ow  then,    they  i^ot  held  cf  rn  an^'^el  by  the  nrcje  of 
C»CoBnell   to  i>ut   in  ;:S7,r<'C,ro,   pnd   tlioy  flouriai^ed  tks  bank  book 
with  th*;t   C'27,((  I'.OC,   "    *   ♦      I  vxll    Bhow  ycu  wh<*t  Itappened.      I 
believe   tli«.t   it    vvas  n   px-o{.tb>.i.icri  bctareet.   u^fese  fuxett   tc   carry 
th£-t   uhxik  bulk  trcuiid*   ttcau-e  mlxb-X.  iiajrj.entiCi.      X   think   they   -vanted 
Kr,   ?n.p-?o>   it  laLjiCh  $lV,VvO,ut'  «rorth  of  advertising  and  flourished 
thie  bwnl:   hoik   in   fiout   ot    i^is  fsce,    'Wt  pre  i>oin{<,   t&  fia&ke  VaoaToy 
see   tljL&t  ve  have  ^£7 »CL'C ««>'<.   in    the  bank,    ivcd  he   iu  i>;sin^   to   extend 
§17,l.C,0C   worth  cf   ertoit   to   as  on    the   strenctc   of    it,*    and  just 
as   tijitit  fi4e«.tin^  waa  over  %ita  and  i  esiie   v»eat  ava;,    what   uo  we 
find  hapi^ened        Bill   C*COunell    stuck  his  hand   in   the  treasury   of 
the  company   «nd   taivPB   out    the   lest    dollar   froxu   the  baok   aiid   pays 
hiaself  back,    »    »   «     That   ia   wlmt   they  h>*d   in  laind,      Tiiey   thcuiUat 
they   wers  going   to   slip  ^17, COO. 00  worth  cf  credit  over  on     acavoy, 
but  juet  as   soon  as   they  gat  |1 7, GOO .00  worth  of  advprtising,    they 
would  take  the  asoney  out   of   the  bsnk  and   l<»t   tlieia  lofk   to 


\ 


v'::Bn*t  you  awe  th«  giuse  thsy  *ert»  trvinj":  tc  put  ©▼•r?      it   Is  Just 
as  plain  to    ve  aa  nnytiiing  can  be."      Ucun^el  for  thw  defendant 
objected  t'>   this  line  of  j»,rgwaent,   but  the  court  f  n  ii -.d  to   rule 
-an   tJie  objection  and  porKitt.^d   tli«  aaa^^  tc  no  to   the  Jury  «ith 
tixe  ijnpr«saioii  tiiat   t>i«  court  oon»idere4  the  nr^'mevt  1^^  itiaate. 
It    iras  not  legitiaat*   tccau^e   tu^re  «t$r«  no  facta   J.n   evi'ieno* 
tending  to   Buatutn   it,    nor   -.Ma    jny    iuoii  iissxin   in    tiia  case. 

Th*i  o«»e  wa»  a   o1op«  ot*  on  ta*  fncts,    if   Indaed  a 
pr«;-onil«rsnce  of   u/is  eridencs  did  not   suatnin  the  contention  of 
thm  dafeiKiant.      A  litigant  will   not  bs  alloirad  to   retain  the 
benftfita  of  a  JuL-yient  obtained  by  nn  unfair  and  prejudioial  ap- 
pasil,  Caieaj^c  Inion   rrgctlon   "<•_.   ▼.   Tauth,    ^ift   xil.   Ifi4. 

Tiie  judtiAont  irill   thftrcfore  bf>   rcvcraed  and  thw  cause  remanded. 

KIVrRSTO   AK15   n3£VlAXrj]?T>. 
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I    )      AtrFAL  TR(M   SUJifiRIOB   COURT 
UF  COOK   CuUKTIf. 


KICHAKI}  J.    KOCOHI-ICK    et    rtl ,  /  ) 

on   Appeal    of   JQHN   A.    MCCOT->>ICK  ) 

individually  and  as  Bxecutor  ) 

of   the  will   of  M&rgAret  LicCox«i<dc«  ) 

deceased,  /  )  '  >»   rfc  /\ 
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KR.  PRnZBIXO  JU3TICX  kATCHr:TT 
DSI.IVERin)  TOT  OPIKIOK   OF  TMK  CCURT. 

In   t^iis   case   the  original    suit   was  brou^Ui^t  by  com- 
plain«Bt«  Helen  tccoroiick.   against  her  husband,   Kichard  J.  le- 
Cormick,    praying  for   separate  aaaintenanoe  and  other  relief  pro* 
vided  for  under   section  11,    chapter  66,   iiurd*s  ReTised  Statutes, 
1917,   page  1654. 

The  decree  found   the  equities  with   the  complainant, 
set  aside  a  certain  conTeyance  of   real    estate  made  by  Kiohard  J. 
HcCoRnick,    granted   separate  maintenance  as  prayed,    and  authorised 
and  directed  complainant  to   sell    the  property  of   said  Hichard  J., 
and  apply  the  proceeds   to   the  payment   of   debts   incurred  for   the 
support   of   the  far.ily,    coats  and   expenses   of    suit,    including 
solicitors'    fees,    and  apply  the  remainder  on   the  allowance  made 
for   complainant's   support. 

John  A.  KcConaick  alone  appeals,    claiiBing  the  de- 
cree is   erroneous  as   to  him.      The  controYersy,    in    so   far  as  appell- 
ant  i9   concerned,    grows  out  of   the  disposition  made  bv  the  decree 
of   the  interest   of  Richard  J,    Kccormiclc  acquired  trirough  the  last 
will    and  testajsent  of   his  laotner,   X  argaret   i^cCorjiiicJc. 

Baid  Margaret  kccormiok  died  January  3,    1911,    seized 
of   certain  real    estate  described  in   the  bill    and  in   the  decree. 
Her   will    (thfr  bill   alleges  and  the  decree  finds)   gave   the  executor 
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power  to   •«!!   the  real    estate  but  laade  no   devise  in  fee.      It 
did,   however,    deviae  and  bequeath   the   mua  of  $l*0( 0«    to   be  paid 
out   of    the  proceeds  of   the  real    estate   to  Rlohard*    and  further 
gave  hlra  an   interest   in   the  prcoeeds  of   sale,   amounting   to   l/«i3rd 
part   thereof,    over  and  above   the   suiri  of  ;^24,C00. 

John  A.   kcCorraicK,    appellant,   on  the  ^6th  day  of 
June,    191.^,    in   a  burnt   record  proceeding   then  pending  in   the 
Circuit   court  of  Cook  County,    obtained  a  decree  that  he,   as   exe- 
cutor,  was  the  fee  sinple  owner  of   said  real    estate.       He  sub- 
divided the   sacie   into   lots  and   sold  a  part   thereof,    and  from   these 
sales   netted  approxlrontely  050,000,      Unsold  lots   are   of  a  value   in 
excess   of  ^l0C»0O0,   and  Ric^iard  J*s   interest   in   the   sold  and  un- 
sold portions  was    shown   to   be  of    the  value  of   ^5,301 . 

This   entire  interest  was  claiaed  by  John  A.   UO' 
CorinieJc  by  virtue  of  an  assi^^njacnt  which  was  absolute  on  its  face. 
but   which  the   decree  finds   was,    in   fact,    in   the  nature  of   security 
for  an   indebtedness  amounting  to  4(2,806.59.        The  decree  authorized 
the  complainant   to   sell    "the  inte^rest   of   said  Richard  j.   jLCCormicic, 
as  heir  at  law  of  i^argaret  KoConuick,    deceased,    in   the  real    estate 
herein  secondly  above   described,    together  with   the  legacies   to 
said  Richard  J.   l^oConnick,    under   the  will    of    said  largaret  &c- 
Corsilek,    deceased,    subject   to   the  aforesaid  assignment   to   the 
said  John  A.  feeCormlck.** 

Appellant   contends   that    th«:   court    erred  in   molding 
that  the  assignment   froie  Richard  J.    to  John  A.   Vccormick   of   the 
former* 8   interest  under  his  Bother's  will   was  raerely  in   the  na- 
ture of  a  security,   and  in  his  petition  for  a  rehearing   (which 
was  granted)    says   that   the    second  brancii   of   thia   court   in  aoets  v. 
KcCormick,    iE^eneral    nuraber  24036,   and  lieym  v.   uccormick,    general 
nuisber  24037.    wiiich  cases  have  not  yet  been  reported,   held   the 
contrary.      We  have   examined  these  decisions  and  think  appellant 
is  mistaken  as   to   the  holding  of   the  court.      The  question   decided 
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tiler e  arose   in   at  toc-^iincnt   suits   brought  ^galnet  Robert  J.   };c- 
Cormlck  by  certain   credltora,    in   vrtilch  John  A,  ^ccornclck,   ©a 
executor,   was   axatironed  ss  garni abe«.     Tbe  Appellate  court  held 
that   the  *e8if.?impnt    to   John   /i ,   ^cOorrelck  was  valid  and  binding, 
but   it    -fid   net    decit«e,    nor  "^^a    it  n«»ceeaary  for   it   to   decide, 
whether   aaid  aaeipnajf^it  wrs   In   the  n*ture  of   aac\»rlty  for  money 
advanoed.      In    the   irptnrt   cpae,    wMeh  ia  a   proceeding   in   ettitlty 
and  net  Pt   Ipw,    the  aaaifmtxsant    is  slao   held  Talid  snd  binding, 
but   it    ia  further  hri  .1    that   It   was  pirtni   ^a    security  for   debts, 
although  abaclute  in  forcj,       ^e   think   noi*,    as  we   thought  before 
the  rehearing  w«s  granted,    tltat   the   eridenca  abundantly  sustained 
the  finding. 

Appellant  alao   contenda   that   tiie   decree  was   errone- 
ou«  because   it   provided  for   the  payiaipnt   of    solicitors'    fe^s   out 
of   the  proceeds  cf    the    sr\le,    bpcauwe,    as   b«»   saya,    aolicitcra' 
fer's  are  not  prorided  for  under   aaid   aection  11,     The   suit   «»a» 
for   separate  maintenance,   as   wel  1    as   for   tne  r«l ief  provided  for 
by  said   section  11,      ^e  therefore   think    there  waa  no    error   in   di- 
recting  the  payisfTit   of    sollcitora'    fees,    but,    at  any  rate,    the   ap- 
pellant kA*  no   standing   to   assign   error  on   that  point. 

Appellant   further  contenda   that   it  was   ^rror   to 
direct   the   erjle  of   the  real    estate  of  wichard  J,   McOonnick,    and 
thPt   the  effect   thereof   will   be  to   cloud  hia   title  as   executor   to 
tlia  fccCorraick   I'ubdi virion,      Richard  J.   rcCormick  was  not  a  party 
to  the  burnt  record  proceedinf,,    wtiich  vested  the  title  in  appellant 
in   fee  aitaple;    th?^refore  neither  he  nor   complainant   ia   hcund   thereby, 

The  will   cf  >  argaret  It'cCorffilck  gave   the   executor  no 
express  jicver   to    sell,    «nd   »€   tnink    it    ia   very  doubtful   whether 
tOk  iiaplied  power   in  hia  behalf  could  be  inferred  from   its  provi- 
sions.     If  not,    there  would  he  no   equitable  conversion  as   in 
Grove  v.    lillard,    280   111.   247,    on  wiiich   appellant  relies.      Kramer- 
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aon  V,   ierritt,   iA9   ill.   53B. 

But  whether  ve  r^i^&xd  the  foe  of   the  land  fts  h«.TiD£ 
descended  to   tij.e  heire  or  aa  veat&d  in   the  executor  for   their 
bcaifefit,    we   thinJc  e.  court  of   equity   in  t  proceefiin^;   of    thie 
cliar9Cter   could  e&ipover   oointjplain&nt   to   sell   rhatever  interest 
Hiehard  J.  licCorfiJ.uk  had  therein. 

I'he  decree  vill  be  affi».ed, 
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App«llee, 


RICHARD  J.    tfeCORKlCK    et   al., 

On  Appeal  of  JGHK  A.  MeCCa?^IGK, 
Individub^lly  And  us  executor  of 
the  will  of  i!.^t\(}/J\m  McCOriHIOIi, 
deceased, 

Appellant* 


Appeal  ^Trea.. 

Superior   Court, 

Conk  County* 
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M.   JUJTICU  MATCHiflt   DJiilVgRSD  TKJ5  QPlNlQa    OF  THIS  Ca'RI . 

This   is   an  appeal  by  John  A.   MeCormiok,    ah   executor 
of   the  last  will  and  teatM&ent   of  >«»r^aret  ItScCormlcic,    from  a 
deoree.     Yhe  appellee  has  not  apyo^ired   in   this    court* 

Itxe   suit  was  brought  hy  Helen   lifoCormick  against 
appellant  and  her  husband,   Hijmard  J^*  HcCoraiiok,   under  section 
11,    Chap*   60,   Hurd*8  ReTiSj^   statutes,    1917,   page  1654* 

Richard  J.   lioC^rmick  does  not  Join   in   the  appeal* 
The   evidence  abundantly  Juetif ies  the  dooree  entered  against 

hia.     The  principal/contention   of  appellant   is   th»t   the 

/ 
chancellor   erred  xn   finding   that  a   certain   aDsignsient   of 

/' 
Riehard  J.   McCormiok  to  John   a.   McCormick   of   all  hia   interest 

in  the  estate'' of  their  mother,   Vargaret   MeCormick,    for  an 

expressed  Consideration  of  4*1  (OO,   vas   in  the  nature  of  a 

security  for  debts  due.     we  have  exaained  the  evidence^    tmd 

think  it  justifies  the  finding  of  the   chancellor,     IVie  other 

alleged  errors  argued  are  net  prejudicial  to  ^pellant*     He 

eannot   assign   error   for  his   eo-def endants. 

The  deeree  will  be  affirmed* 

AFFlHUifiD* 
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Appt-il^>tt    ^<*  *i^  plaintirf  b^low,    «ue4  a)>p«li««, 
4cf«T>«S»nt,   for  the   rent  ef  c«rtai»  preainec   for   llie  a.onth  of 
JwBUory,    1?IB,    ^l4lr,in>c  an^icr  tAo  tcriaa  of  a   certf^la  la&a*, 
vMch   it    ie    alltgul    i«/>-Ai«int  h^d  asr,ascd*     The   triitl  was  by 
tli<9   c-;;'>rt    -tni   findiut;   l*or   ;h«  defuAianl,    upon  wLloh  judgnoBt 

'i'hc  ]^r^?ulis««  w«t-«   Icnovm  as  \o.    412&  >jniutb  Hslctcd 

•t*^*t.     'ihe  piilaiiff   "(bi*   In  posaeaeion  iiy  written   !•»«•   from 

th«  n«ner  find  Tor   ;««7«(X'al  y«.'<ra   coa'iuct«d  &   clothing  storo 

tli»reia,    v1i4^  the  <l*:f  ndnnt  purchased  ttnder   ihm   teras  of  a 

wriitoa  a^rCGr^a&t..    ditfd   Irobruury  1?«   IVlii*     Ihc  ae:reejsent 

prerlded,    *It  ie  rorth«T  e.ti.i^*it'^   UiJ^t  fci^id  p&rty  of  the  f  irat 

part   is    to   tr^jjafer  iii»  ictast  m  o^id  Btore,    subject  to   the 

peririB3lO]»  gx-aattfd  by   the  IvWdlcrd,   and  upon   the  eajae  torms 

said 
•ad  the  tiaaea  r^atjil  Uo   is  paying  therefor,   und/seeond  party 

•C^vos  to  pay   4aid  r^atal  proiaptiy  to  o»id  party  of   the  first 

part   no   -^iit   fertl;!  is   aaid  lease  uatil  the  expiration  of  the 

loa::>(:  btsfors   st«cte*i.*     ^'efesifiat  tooJc  peuMosuioa  «ifid  for  ab««t 

three  ye&r*  paid  th«j   rent   lo  j>laintiff  who   continu«ci  to  pay 

rent   te  the   own^T  under  the  vrritten   loajse. 

Mm  ;;ec«PBV#er»    1518,    ttefen<5*ct  notifl«2d  j>laintlff  thst 

on  v?*3iuia*y  1,    IVia,    it  wfiuld   TKCiitc   tne  prfcjsieeij,  and  that  on 

the  firii  «f   ittruf^rj,   XvlB,    it  would   tersinats  its   tonsaej 
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thereof •      It  w&s  apparently  defendant's   theory  that  it  was   only 
a  tiecant  frssn  month  to  ntonth,    because   the   lease    to  plaintiff 
provi.Jft't   'vlT^t    it  might  not  be   assi'^ed   or    sublet  ^itt-^at   the 
written   consent  of    the   landlord.      jJhere  vas,  himoTer,    a  type- 
written proTision   ^ttaehei  vhicih  provided   the  premises  night  be 
suolet,    ''provided,   as  ^lil   secure   a  party  suitable  to  the   lessor 
sad  remain  a  guarantor  upon  laaid  leaoe."     The  written   contract 
between  plaintiff  and   liefandanX  was  made   in    conforn&ty  with 

this  provision.      in  this  -f-ftSfpoct   Ui5  iJans    ia   ol.-jnrly  «15.8~ 

APP. 
tin^-iishnhlft  froTS     Karil5.g  f .   Tra?gg33.    ^07   IXa,/30?.,    en  wiloh 

ar  pel  lee  relies. 

Api)«13.an1.  ttn-Jpr  tho  tora»   of  hl»   oon tract  waa    'Btltieil 

to  recovr.r    Ih^   iS'-ct  r>f   ^00  for  t^e   r.int    of  thti   oremlKe.'S   fet' 

Pebnv^ry,    1913,     Th«  ^lud^peont  nf   the    >2ijnloi^al   ".o.i}rt  will 

th<»r.?^or'?  be   rcyoraed  rrith  a.  findlna;  of  fsot  sn.i  j u.lgrtiettt 

ent«re^  hei-e   fo?  tJiat  aciouat  -with   interest   r.t  5lJ  from  i''«b, 

1,    1013. 

jfflBnsRaF.1)  'fiTS  .7r5DTHa  07  pah? 
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JfViDVS'}  OF  TA(7t . 

afe  'find  Troifc   whe   eyidenee   that   there   !•  du»^   to 
appellant,    ]!•   Uejarhoff,    from  appellee,    Louis  Vehon  I'c  ^tms, 
the   sua  of   llCO  for  tAe   r<^t    of  pr«swl»es  known  »e  Xe.   4125 
S«  Halated  3tre*,;t,    in  the    city  of  Chias4.:;o,    for   the  month   of 
yebfUeiry    v.    ^.   xSlo,  with  interest   oa   aald  sura  freR  February 
I,    191ti,to   th<i   Jate   of   judgoKit  here. 
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R^OSHSTKtMSR  ICOLOKTXPB 


Appeal  from 


▼».  /    ]  KunicipaL   Court 


CiiHTKAl.  tHUai   COKPAUY  OF 
ILLIKOIij,   Trustee   in  Banieruptesr  / 
of  MICHOLa-FlMil    ABV^lKTlSlHa  / 

COMfAHY,    a   corp.,     \  / 

Appelliint. 


of  Chicago. 


\^^'^^-     >  215  I. A.  629 


MR.  FIKSIDIBG   JTJJIICK  HATCHHTl 

Plaintiff  aued  defondant  on  a  clais  for  labor  and 
loateri&l   furnished  to   it  under  a  written  order  which  defendant 
gare  for  500,000  notion  picture  booklets. 

Flolntiff's   statement   alleged  that  plaintiff   complied 
with  all   the  terms  of   the  written  order;      that   defendant  notified 
it   to  stop   the  work  after  a  part   of   the   books  were   delivered  and 
that  there  whs  due   to  plaintiff  freei  defendant   the  B\m  of  :S1, 158.33, 
and,    in  addition,    the  aun  of   MO  for  art  work  "performed  by  plain* 
tiff  for  defcmdant  at  its  special  instanoe  and  request." 

Ihe  affidarlt     of  merits  set  up   epeoifie  facta  and  denied 
plaintiff's   right   to   recerer   for  the  booklets,    and  generally    ienied 
that  d((ff;nd?4)t  was  indebted  as  alleged  "in  any  ether  amount  what- 
soeyer." 

Both  parties  offered  eridence,    tending  to   sustain  their 
eententions  respectively  as  to  the  booklets,   but  no  eridenoe  was 
offered  on   the   claira  for  art   work. 

fhe  eeurt  instructed  the  jury  orally,   telling  it  en 
what  conditions  it  aight  find  for  either  party  on  the   issues 
as  to  the  booklets,   but  also  told  it   that   plaintiff  was 
entitled  to  reoorer,    at  least,    $3r  for   the   srt  worfc,   and  gave 
only  one  form  of  verdict  ^ich  was  for  the  plaintiff,   with  a 
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blank  for  the   insertion   of   the  amount   found  as  damages.     The 
defendant   claimB    this  vras   error,  but  plaintiff   insists    it  vas  not, 
for   the  reason,    as  he  says,    that   the  claim  for  ^rt   work  was  not 
denied  by   the    affidavit   of  merits,    except  by   the   general   statement 
that   defendant  was  not  indebted   "in   any  other  amount  whatsoever. ** 

We   do  not   thinJc,   however,    it   was  necessary  for  defendant's 
affidavit  to  be  more   specific   as   to   that   item  than   was  plaintiff's 
statement   of    claim,      wolfort   v.   Lipaey  Co..    189   111.   App.   34.      Both 
were  general.     Moreoleer,    plaintiff  did  not,    in   the  trial    court, 
question   the   aufficiency   of   the   affidavit    of  merits  as    it   should 
have   done,    if   it  desired   to  raise   this   question  here.     .'  cKenzie 
T.  Penfieid,   87   111.   38.      Ae   think  the    court   erred.      Morrill   v. 
Lindeaann.    36   111.  App.   75;      People   v.   IL-^rka.    251   111,    47  5. 

Plaintiff   contends    that   even    if   error   is   conceded 
defendant  cannot  now  be  heard  to  urge    it,   because    it   was  waived 
by  defendant's  failure   to   object   specifically  at  the    time    the 
jury  was    instructed,    as  was  requested  by  the   court    In   conformity 
with  the  practice  under  certain  rules   of   the  Municipal  Court, 
which  required   objections  to   instructions    to  be  made  before   the 
jury  retired.     These  rules  are  not  preserved   in    the  bill  of 
exceptions.      *e   therefore   cannot   consider  them.     Scovill  litfg.    Co. 
V.   Cassidy.    275   111.   462;      3i3d)y  v.   Chicago  City  K^.    Co.,    260   111. 
478;      Falls    City  Tannery  v.   V/.    D,   Allen  Vfg.   Co.,    205   m .   App. 
462.      In  view   of   the   colloquies   in   regard  to   the   art   item  we 
think  the   court  was  not  misled  as   to   defendaat's  position  with 
respect   to   it. 

Por   the  error  indicated   the  judgm*-nt  will  be   reversed 
and  the   cause  remanded. 

BSVJSRS&D  AHD  RSMAHJQSD. 
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OSLIViJligJ)  Tiai   CS>ZgI08   OF  THE!   CriH^T . 


)       AppMtl  frea  Cireuit  Court, 
Cecdc  County* 

215  I. A.  630 


This   is  an  appeal  "bj  defendant  from  judgBMWt  entered 
upon  a  Ttjrdlct  of   &  Jury,    which  verdict  waa  directed  by  the 
eourt. 

I'laint iff,  appellee, sued  the   def<:3idant  upon  his  written 
guaranty  of  a  lease   of  a  theatre  building  and    its   contents.     The 
lease   was   dfted  Veliruery  1,    1013.     By   its   tense  defend^mt   i'oodley 
as  lessor*    demised  the  preaiaes   and  personal  property  therein   to 
one  Itejrsrsdorfsr  froa  that   date  until  KOTeaber  3r,    1915,    At   a 
rental  of  .^l&O  per  awnth.     The  lease  vas  executed  under  ssal  • 

(^  ie.'treh  6,    1913,    def«adiatt  assigned   'the   vithia  leaee 
and   the  rents   thereby  secured"    to   one  Jncob  Bass.     By  the   teras 
of   the  aaaignaent   the   defendant  also  guaranteed  the  payswnt      f 
the  rents   to   Rubs,   his  heirs  nnd  assigns.      C>n  ^.^eptember  17th 
thereafter,    ISass  assi  gned  the   lease   and   rsnts  to  plaintiff 
Abrahaa  Priess.      <ient   becoming  Cue  and  unpaid  under  ths    tera* 
of  the  ler.Be,    plaintiff   sued  defcndsat   Iherefor, 

In  his  deelamtien  he  set  up   the  lease   of   the  preisises, 
the  assignaents  and  guarsnty,    and   attached  a  copy  of   the   ler^se 
with  affidarit  of   the  anso«t   due   to  the  deelaratica.     The 
defendant  filed  pleas   of  the  general  issue   and  want    of  cnn- 
sideretticm.     Upon   trial  plaintiff   offered   in   eridenee   the    lense 
»Bd   written   frseignments  thereon,   with  proof   that   rsait  ^hb  due 
and  unpaid,    and  defenfiant   offering  no  eridence,    the   court  directed 
a  Terdiet  for  plaintiff* 


«0t1 
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Tvo  rceaseas  ca*«  urged  fear  reversal*     Vlrst,    it  la 
•aid  tliftt  plaintiff   eould  not  Kaintaia  a  suit   in  his  oen 
BaMS  without   co^lying  with  tiec.   1&  of  the  Practice   ..ot,    Hevisel 
iiitatutes  ef   Illineia,    Chap.   IIC.   J.  k  A.  par.  8555.     ^^e   think 
the  siaffieiuit  answer  to   this  contention   ie   that  section  16 
aforesaid,    is  not   ap'li cable   to  the  claiai  set  forth  in  plain- 
tiff*s   statenent.     Plaintiff  did  not  sue  r.a  *the  assignee 
tm6  egaltable  and  bona  fide  oener  of  any  chose   in  ection  not 
aegetiable  h^^retofore  •  •  «  "  within  the  iwanini;  of  thct 
statute  • 

It  is  further  urged  that   there   is  no  eridenoe  to 
show  a  consideration   for   the  dcfendnnt's  guaranty.     The 
iSanTaaty  rncites  a  consideration,    and   defendant    offored  no 
eridence  in  support  of  his  plea.     Ihe  contentioii  raised  as 
to  this  particular  guaranty  wrb  decided  ad^croely  to 
iqppellant *  ^i   contention   in  Base  ▼,   Vffeodley.    205  111.   App.   469. 

The  judgwsnt  will  be   isffiraed. 


\ 
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aUBY  L.    <»'Illii(, 


T* 


Appellant, 


CHAIWC^Y  KSKP,    ARTHUR  B.    JOIfSS, 
and  tm,  mRC-dAJFt&  LOAN  A  TRUST 
CCUFAi^Y,    a   corporation,   Trustors 
of   th«  estate  of  Jtorahall   Field, 
deceased, 

Ap  pellees . 

\ 


Appeal  from 

Circuit  '-ourt, 
cook  County. 
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MR.  P;^SI0I50  JUbTIC^  JiiAZ(3U£TT 

BtLiv^'iKKD  THIS  opinim  OP  rm  court. 


Plaintiff  bppeala    from  a  judgment  for  defendant  entered 
upon  the   verdict  of  a  Jury,   vhich  yerdiet  vas   directed  by  the   court 
at  the    conclusion   of  plaintiff's   case. 

The    caae  vua  before   this    court   on  a  foriner  appeal o  T^ 

judgment   in   favor  of   the  plaintiff  wr.B    there  reverued  and    the    cause 

App. 
remanded.      a?inn  t.  Kee|).    20&   111.^613. 

The    declaration   in   several    counts    charges   that  tho 
defender Nt  negligently  constructed  and  maintained   a  doer  and   step, 
leading   from  a   corridor  on   the  twelfth  floor   of   an   office  build* 
lag  emMd  «Ad   controlled  by  defendant,    to   a  men's   toiltst   room, 
situated  near  the  elevator  on   the    same  floor;      that  by  reaooi 
thereof,    this   dor>r   violently  struck  against  plaintiff,   while 
she   was   walking   in   Uie   corridor   in   the  exercise   of   due    core. 
In  one   count  it   is  alleged  thi<it   the  door   vne  violently  pushed 
open  and   against   plaintiff  by  a   servant   of   defendant. 

The  testimony  on   this   trial   as   to   the    construction  and 
maintenamee   of   the   door  and  step   is   the    some   as   it  was   on   the 
fonser  trial.      It   shewed  thet  the  floor   of   the   toilet  room  w^^s 
above   the  level  of  the    corridor  abnut   seven  end  a  half   inches; 
tkiat  the  floor  came  up  flush  with  the   door;      that  the  door. 


r  o 
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unlike   other  doora   on   that   floor,    opened   outwardly  into  the 
corridor,    and   that  when   the   door  was    closed,    the  eleration   or 
step   Oiould  .iOt  be   seen   from  either   side    of  the    door. 

The  testimony   of  plaintiff  as   to  the  manner   in  irfiich 
she  was   injured   is  also  the   same   HtH   that  giren  on   the   fonuer 
trial.      It   is   to    the   effect  that  while    ahe   w  .s   passing  along 
the   corridor,    the  door  suddenly  swung  open   and  against  her  body 
with  violonc® . 

i'laintlff  also  produced  h.B  a  witness   nne  Grender,    the 
■an   who   caine   out   of   the   closet   through  the   do-^r   ut   the   tiir»   she 
received  her  a.llegsd   injuries,    and  who  did   not  testify   nn   the 
former   trial,     'ihis  witness,   hovever,    contradicted    the    testimony 
of   plaintif  i  ,    to  the  affect    Uiat   the   door  opcmad  with  vlolenoe; 
on   the    contr^i-ry,   he   ;oiys    that  he  o^ieA-sd   the   door   without   violence 
and  in   bh   ordin&ry  »B«nj)<»r.     He   says  he  did'-not   fall   or  pitch 
forward  nor   open    the    io -^r  with  any  unusual  fcroo. 

The  rule   to  be  applied  upon  a  wotlon  for   s  di^cted 

▼erdict  e.t  the    close  of  plaintiff's   testiaany  Is  stated  in  Llb'by. 

tecKeil  k  Libby  y.    Cnok.    222   111.   213. 

"If,   hoverer,    there    is   in   the   i-eoorj    say  evidence 
from  which,    if   it    stood   alone,    the   Jury  could,    without 
actinti  unroHsonably   in    the  eye    of    the   law,      find  thf^t 
all   the   material  averments   of  the   declaration  had 
"bijf-.n  proved,    then   the   ctoe    ahoulA  be   subiititted   tP 
the  jury." 

See   also   Devine  v.   Delano.    272   111   179;      Kelly  v.   Chic^wgo   Uys . 

Co.,    283   111.   640. 

We   do  not  find  anything  in   this  evidence   from  which  a 

jury   could  reasonably  find  any  negligence   as   charged.     Grender 

was  not   the   servant  of  defendant.     Plaintiff  argues   thst   taking 

the  whole   teetimony   in   the   light  most  favorable  to  her,    (which 

we  must)    it   tends   to  show  that  the  door  swung  violently  rutward 

and  ag&inst  her,   becauae   of   a  fault  of  construction   or  maintenance 

She   says   this   could  be   inferred  from  Grender 's   testimony,    that 

he  did  not  fall  against  or  push  the  door   open  with  xinusual 
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fores. 

It    Is   tru«   Ihtit  8.  Jury  would  have   the  right  to  bellerc 
the   testistony  of  plaintiff   that  the  door  •vung    open   rlolently, 
although   thia   was  denied  ^y  Grender,    called  as  plaintiff* u  wit- 
ness.     It  would  have  the  right  to  Ijelieve  ^render's  testimony 
thst  he   did  not  cause  the  door  to   open  violently  wiile  it 
belieTed  plaintiff's   testii&ony   to  the  effect   that   it    struelc 
plaintiff  iritb  unusual   force,      i^ut,    even   taking  this  tISw  of 
the   oeLse,    we  do  not   tnink  the   Jury  cmld  reasonably  find  that 
the  riolent   opening  of   the  door  was   the  result  of  negligent 
■aintenance  or   construction*      It  Blight  so  guess  or  cmjecture, 
but  a  Tsrdict  must  be  based  on  a  reasonable  inferwnee. 

i^laintiff  has  had  the  benex'it   of   tiio  trials,      in    both, 
we   think,    atm   failed  to  prove   any  negligeuoe  aa  alleged   in  ner 
declfer«.tion.     igare  y.  iivangelical  Bap  wist  Benevolent  §t  Hiss. 
bee,   pf  jgoston.    Icil  M&ant   <2dS.     :ii'he  Judgnent  will    therefore  be 
affirmed. 


Xi.6i-ia'.ii's.v--s- 
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ST.   LOUIS    •■liiTSa,  ) 

^ippellant,  i/     Appsal  from  Municipal 

T».  \  /')  Court    of   C'rJ.c.'igo. 

H.   A.   VARKi^Y, 


Appellae. 


15 lA.  630 


m\,  PHSSIDIBG   JUbTICR   MATCR^T 

ii&hiy)imiD  ihb;  Qpiiiioi<  o?  iuk  court. 

Ihlu   iu   an   appeal   ty    plaijatiff   fi-mi  a  Ju«%Bii>nt  for 
def($udaat  entered   on  a  Yerdict   directed  by  th«   court   »t  tlw 
eendusion  uf  plMiBtiff^u  «tviuehi>e. 

jPljAiniifi'  Hueu  ill   replevin   tu  recover  poeseesioii  of 
ene  Haynee  Motor  car   or  auiotoobiie  with   its   eqaipisent.     tie 
filed  an  affidavit   in   the   usual   fora,    axleging   th&t  he  vas    x.he 
owner   itnd  eniivled  to  poe&eeaion  and  th»t   aefendBSt  uniavfuliy 
took  and   devain»d  said   chmttei.   froea  him.      ^i>ie   writ   ieaued   ttna 
the   return   showed  the  property  taJcen  on   it.     x^fendant.   filea  an 
affidavit  of  merite   in  which  he   set  up   that  he    "took  asd  deee 
dtitaiit  •»  *  *    *'oy  virtue   sf    the  foreclosure   of  a  certain   chattel 
Mortgage,    executed,    recorded,    etc.   ih^t   at  the  tiate   of   foreclosure 
there  was  due   froei  pifa,intiff   to   the  detenaani    ,l&C).Ou  upon  the 
chattel   mortgage  notes   so  eecurea. 

'ihe   teetiaony  for  plaintiff   eh  owed   the  purchase  by 
his  from  d^fenaani  oi    Uie    chattel   in   question  for  the  sum  of 
4^500,    #250  of    the  amount  vaa  paid   in      cash  at   the   time   of 
deliveryo     7 or  the  balance  plaintiff  executed   and  delivered   to 
defendant  notes   or   $60 .00  each,    and   executed   b   chattel  mortgage, 
•ecuring   saine .     He  fclso   testified   to   certain  rc^p  resent  at!  ons  as 
to  the   condition   of   the  autoe'Obile  which  were  untrue.     He   also 
ofierea  evidence    (which  we   think  was  erroneously  excluded  by 
th«    court,    Hutfc  V.  Bruckamn.    55  111.   441)   to  shew  that  the 
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daasgais  by  rsasoa  of   the  falae  representations  exceeded  the 
aaount  due   and  unpaid  upon   the  notes.     The  df^fendfont  offered 
ao  eridence.     The  notes  una  mortgage  upon   whi(^  he   relied  were 
not   offered  in  eridence.     rlaintlff'a   eridence   showed   that 
aoae   of  the  notes  were   due    and  unpaid   and   that  plaintiff  had 
told  defendant   that  he  would  not  pay  thetn  on  account  of  the 
damages  plaintiff  had   sustained  he  cause  of   the  falsity  of 
defendant's  representations  as   to   the  condition   of    the 
autoBOblle. 

But   vdxat   rights,    if   any,    the  chattel  BortgHge   gare 
defendfitnt   in   such   case.    In   the  absence  from  the  record  of   the 
au>rtgage   and  notes  «e   are  unable  to  determine.     Plaintiff's 
OTidence   «ai»  priaa  facxe   sufficient   to  prore  a  wrongful    taking. 
In   such  case  no   de»und  would  be  neoessary  before  briaging  suit. 
Chase  Bros,  iriano  Co,  t,    Connors.    182  111.   App .    418.      In   this 
condition  of   the   recora   it  w» s  error  for   the    court   to   direct  a 
Tordict   for   defendant.      DeTine   t.  Delano.    272  111.   I'f9;      Lelly 
▼  .   Chicago  City  ^iy.   Co.,    285   111.   640. 

for  the   error  in   directinK*  h  Terdict  the  judgawat 
will  ba  rarer oed  and   the  cause  renanded. 
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M/RY  lYHC   and  OOrontf  ) 

C.   FlA¥aAY»   Public  AdiKin-  )       Apjif9Bl   from  l^xmlcipal 

ietratpr,  )  / 

AppelleoB,  j       Court  of  Chioa«o. 

Tl.      \  )    / 

KSaLStOOD  LOTXJB  Nf^,    221,  A 

LOYAL  CHD'S   OF   IK^rj!-:,  /  ) 

^p.^t.^    )    21  5  T_ A.  630 

■R.  PRtJSIDIHG  jrUuTICK  I^jaCHKTT 

DBLlV.'JmiJ)  T.'Ji-  OriKI05^    C?  IHS  COJJOT. 

This   is   en   appeal  by  the   defendant  froB  »  judgment 
entered  in  favor  of   appellee*. 

The  record   :  a   originally  filed,   failed  to  show  that 
an  appeal  vas  prayed  by  defcndtont.    and  a  Tnotion   having  been 
made  by  appellees   to   disaias   for  that  reason,    a  suppleatental 
record  vss   filed  which  shows   the  ^peal  was  prayed  and  allowed 
at  the   tiise  of  the  entry  of  the  judgment* 

A  motion  has  also  been  made,    on   insufficient  grounds, 
however,    to   strike   the  bill  of   exceptions   from  the   record,   which 
■ust  also  be  denied. 

The  plaintiff  below  was  knry  Lyng,    the  widow  of  Patrick 

J.  Lyng,    who  died  January  26,    1916.     Ht-r  statement    of   claim  alleged 

that    :^10C  was   due   to  her  upon  the  promise   of   the   defendant  lodge, 

as   contained  in   aectinn  6   of   its  by-laws,    which  provides   ps  followsj 

"On  the  death  of  a  beneficiary  member  of  good   standing 
in   this  Lodge,    the  Lodge  shall  appropriate   ^100  for 
funer&l  expenses,    according  to  the  laws   of  the    order." 

That  Patrick  J.  i^yng  died  in  good    standing,    but  thf..t 
the  lodge  had  refused  to  pay. 

The  affidavit   of  merits  denied   the  defendant  had  enter- 
ed  into  any  aKre*?ment  to  pay  4100  upon   the  death  of  Patrick  J. 
Lyng,    as  alleged,    and  denied    th.  t  he   wftS    in  good   s  ten  ding  with 
the  lodge   at   the  tine   of  his  death. 

I'he   evidence   for  plaintiff  showed   that  the  said  ratriek 
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J.  i^yng  made  appliofitlon  for  membership  la  s&id  lodge  in  July, 
IQlf),    that  he  ppid  an  initiation  fee  of  ^6,00»    and  on  January 
12,    1916,  paid  ^2.50,    being  dues  for  three  months,    th  t    hn  died 
•n  January  28,    1916,    and  th^t   the  by-laws   of   the  order  h^d   a 
proTleion   tV^reln   as   stated   in   the   statement   of    clsini.     Thjit   she 
pRld   the  funeral  expeneea   of  her   said  husbend    (what   the   amount 
wsB,    howeyer,    she   does  not   etate)    and   thereupon  demnnded  payment 
of   $100  from  the   secretary  of   the  lodge,    vhich  w^s   refused. 

It  eppenred   the  def<»ndr)nt  lod^e  wf>k  a  subordinate   lodge, 
organized,    chartered  iind  gOTerned  by  the   supreme   lodge,    and    that 
the  general  laws   of    tl^    ord«»r  at   the   time   of  Lyng*B   death  prorided 
that  an  appropriation   ehnuld   be  made   for  funeral  expenses   of   those 
only  who  had  V^en  members    crtitinually  in   frooa    standing  for   nt 
least   a  yei<r  prior   tc   death. 

'Ihe   plaintiff   claims   that   this   lew  of  the   order  did  not 
•xist   at   the   txme   of   the   deceeaed'a   initiation,    but  made  no  attempt 
to   show  w>iat   the  laws   of    tne   order  were   nX    that    time,      '^s    the 
appropriation   wws   to  be  made   only   ''according  tc  the  laws   of    thvj 
Order,*   we   think:  it   wt^s   a  necesflary  part   of  plaintiff's    case    to 
prove   wh»t    the  Inwa   of   the    order  were, and   thst   she  w-s   entitled 
to  recoTor  according  to  their  terms. 

Ihe   judgment  entered  wouxd  iiare   to  be   reversed  for  another 
reason.      It   is  entered   in   favor  of  Vary  Lyng  and  Gordon  Kwasay, 
public   administrator.      After  the   cose  had  been   tried  by  a  jury, 
plaintiff,    over  objection,    obtained   leave  of   court    to  Kiake  Gordon 
Remsay,    public   adi-^'int-itrator,    additional  party  plaintiff    to   the  suit. 
There   is  no  amended   statement    of   claim  to  wr  Ich  he   is  a  party,   nor 
is   there  any  proof  in   ihe  record  of  a  Joint  liability  to  Mary  lyng 
and  Gordon  RemsEiy,    public  cdn<iniBtrator«      Xt   is  not  even  alleged 
or  proved   that  Gordon  Rsarsay  is   the  administrator  of  the    ebtate  of 
Patrick  J.   iyng.     iincy.   of  Fl .  &  Pr.,    Vol.   11,   p.   843  and  cases 
there  cited. 

^or  the   reasons  already   indiccted,   the   Judgment  will  bo 
roversed  and  the   cause  remanded.^^^^^^   ^^  b««*««»^ 
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TAL  ULAIL  BRSVZS6   COVPAVY, 
a  corporal l(Hi« 

i>pp«llant. 


,.\ 


)     /        rircsiit  Court, 

\  \    / 

\  )  /  Cook  Cfunty. 

iHTOi  J.   C..:>MAK,   Btlliff  of 

Um  Ktmicipttl  Couri  ^^  /  c\  -t 

'"'"*°'  -*,.!....     ,,/]2i5I,Ao  631 

\ 

Biai'/i^aiiD  THF.   OPKIOIJ  CF  THE    CCtJaT. 

aIiIb   is  an  ttppt:&l    ly  pxu.iAtlff  fron  u  Judgment   tftterod 
ttpon  U«   verdict  of  h  Jury. 

!Lht*  bctioa  w&u  replevin  for  th«  yost^esoion  of   certfein 

goods  bnd   chi&ttttlfc   dcacribcd  in  U:;e  declariition,    which   jmo   in 

the  UBUfel   foria,    alleging  thut   diifend;ait,      s  bailiff,    ic  ik  and 

unlawfully  ctctdina   the   naiat ,    etc.     To   this  declar.'itioa   the 

defendant  filed  pleae,   alle{;in£    thi.t  the  prcperty  in    question 

was   tile  property  of  the  North  -ter   Inn   Cwaqpeny.   u   corpor  ^tlon^ 

and  not   of    the   plai'^tiff,    and  e   further  pies  thct    dtifendaat  had 

of 
tcLken  the  goodi.  upon  a   writ/ffieri    fucia:    sued  out   of   tht  llunicipal 

Court  "by  one  Albert    %.  i  opp    on  January  If,    1916,   agninst   said 

Borth  ijtex   Iim  Cou^any,   a  corpor;:tion,   and  delivered   it   to 

defendfont  on  that  date   for  execution* 

/uppellee  ht\a  not   fiioil  any  brief  h-sA   the   record   indicates 

BO  dispute  upon  any  naterial  question  of  fact,     the  plaintiff 

Manufactured  end    sold  beer  etc.     Oa  or  abrut  fieptenber   14,    1914, 

one  Gustave  i^i^f^rde,    purc^f-.sdd  the  goods  fron  one  Vretnan*     The 

property  v  -s  located  900  to  908  Belmont  aronue,at  which  plaoe 

Vretaaa  had  theretofore   cr«ducted  a  fmsinesn,    under  the  nasie  of 

tlie  Borth  ^tar   In}i.      At  the  same  tiaoe,    plaintiff  lei^sed   to 
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Sdvards  the   said  premi»9»  for   m   tern  of  y«ars,    beginning  tieptcBiber 
14,    1914,    to  .^pril   24,    19PA,    to  be  occupied  as  k  saloon,    restaurant 
and   cafe.      On   the  san^e    late     uttaTe  Udwards   made  a  chattel 
mortgaj^e,    conTeyinsj   the   property  in   'sueallon   %9  plfiintiff   to 
secure   the    Indabtedness   rf     :)6700.     The  aortgHJ^e  wus  duly  acknowledged 
and  WBa  recorded  in   the    'fcCord«.'*»3  office   of  Cook   ::o'.inty  on    ^eptes^r 
16,    1914.     By  its  toraa   it  provided  that   tno  nortijngor,   his  heirs, 
etc.   might   rot^in  pouneasion  of   enLid  goods   and  rhattelu,    and  k««f 
sad  use  the   onaMi  until   dtrfmult   eh^vilU  be   •nade   in   the    inJoTitednees, 
w^ich  «w&  reprrcented  by  notns  to  the  eiTiOunt  of  i£67(»r,   payable   three 
yeers   after   the  date  thererf , 

On  oepteBtber   19,    1914,    there  vt^a  filed    in   the   office   of 
the  recorder  of  Cook  Couiity,    a  certified   copy  of   the   ohstrtcr   of 
the  North  >.  tar    Inn    ■  oinpiuiy,    **n   niinf»l?   rcrpor'  tjon,    irt  f.oh   htd  been 
formed  for  the  purpose   of  buying   and    i»ellis£  iFlcee,    licuotre  and 
cigars,    &nC    del  icf.  tee  wen   bt   rholeBitle   fine   retell,    ^nd  to   cp';r«^te  a 
restourrjst.      its   capital   bt   ov  «;«8   f2&0<),    i^iio^  «»s    pubscrlbed  for 
by  Guat&Te  -^iwurdM   aad  one   «&lter  Blmifues  o^inally,    and   the  pr -p^rty 
in   queation    ttna   traAes«rred  to  the    corporsti'^n    In   osr^^nt    >f   its 
cspitel   stock. 

CA  Jtiptefflb«r  «»,    1915,    the  North  Star  Inn  Cnnpony,    n 
corpor  tiou,    for  «*   vaiuubie   conaiderntion,    madw,    executed   snd 
delivered   its   aote    of   that    date   lor   the    eure  of  .*J^<^-,    ond   on   tins   sf;i» 
date,    in   ordt:r   to  secure   the  same,    madR, executed   and   deliYcrid   to 
sKld  i  cpp   b.  ch&ttel  laortgHge,    conveylnf^  Sfld  prererty,     'ihio 
snrtgege  va^  duly  acknowledged  and   filed  for   reeord  on   the  9th   day 
of  ^epteuber,    1S15.     On  Jioiuery  4,    1916,    asid   Albert      •  PrT>p     re- 
eorered  a  judgiuent   age^inst   a&id  ^:orth  •^ter  Inn   Coa^any   for  the 
•us  of   4^54.41  aad  costs,    and  on  January  7,    1916,    >»»   sued    out  a 
writ   of  fieri  fb,eii^  egi^ast    the  Sorth  v*t»r  Iran   COB^finy,    directed 
to  dtjfenisiit,    and  on  Jejauacy  7,   X916,    tne  defend ^nt,    by  virtue 
thereof,    took  and   detained  t»»    chattels   involTed    in   this   con- 
troTersy.     Plaintiff  deawtnded  the  possession  of  the  prnnerty 


fj^.*  fee?.    ,Xl'i^o"c   ^jcfc:    e^i'is^ 


ttjader    th«   t-eriiS   c-f   its  cn.jttel  auortgaji?;,    '«hi«h  w*i»    refused, 
vhcr«up3a   it    trougbt   tbis    suit. 

The  «Til6ace   af AirsatiTely   ^heits   i]i.il   th«   plaintiff  at. 
no  H'r**  had   uetu«l  notice    ttiai  tAe  liortiJ  Jiar   Lin   Coapin/,    u 
eorpor^^tl^n,    «<.i5    coaiuotiaa   tiJa   butjineae   wimre   Vnjse   goods*  and 
ehftttola  w9r«?  locntod.     i:hero  hid  br»»n  no  cha>i^    in  any  of  Ui« 
signs   f&'D'^ut   th«   :)lfece    tn   iadic^te   a    cuiange   of   o^neraliip .     /''\iiiB- 
tifT  WHft   Bup-^lyins    th**  p3.si.oe    titii  goo  U  l»at   at    ill    ( iiros  dealt 
vitli  r>dwar<lB,    and   its   r.crruuta  vrore   cerrlttd   on    its  books  in   %hm 
nnaM   of  K<tiT!?rd«.     The     vid?r.ce  also   8h3*a  that  Uie    iiorth     tar   Ian 
ConpBny   took  th«   prr.oertjr  by   bill   of   huxla,    *r  .ich  exprer:,.,!/  stated 
that   tne  prnoftrty  V".«   subject    tc    chAttal    "ort;;fc^'»,    anu    it,   ijj 
ondiaputed  Xbi X   the   Jes-f^   wis   noTCT   assitR*^  "by    'dv^rds   to   tlie 
Horth  ;H#*r   Inr     -omp^iy,   a  corjjoT vticn,    And  he    thcri^for*^   rfuiaiitc i 
ia   uicviUfX  poeeennion   of  thr  prv^erty. 

On  the  unrtiaputf^d  factB  plc-intiff  hrd  i    prior  lien,    «aA<? 
the  rifrhte   ol  tiefentibnt  and   the  parties  under  r,*\»>ri  h*'   clitic)»d, 
were  ail  i»ubj«ct  to   ihe  rieht  af  plaintiff.     The  rpoticr,    there- 
fore,   of   tlu)  pl(>.intiff    fer  p   directed  ▼erdlet   In    'tr   frrcr  should 
hare   been  granted  by   XJae   court   and   it  rre   error   to  refune   it, 
Dixep  T».  ^Biith  KfUiiacj  yhoe  CoapRpy«    265  111.   2^4;      foo{?e  v. 
|>oam«.    20c  ill.   App.   612;      First  ^tete  r>nk  j^  Prarti?    Creek  t. 
Clark,    ;>C2  111.   -•.pp.   2«;>. 

The  Jud.'jffient   will   therefore   'be   rcTerg^d   and   the 
onuse    rejn?^ndcd. 
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a  corpora uiou. 

\  Appollant^ 
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ASICN   J.    CS,iiuA]S.,   Bailiff 
Of   lae  i^unicipal  Cour% 
of   ChicBgo, 

Appellee • 


^15I.Ao631 


^    Circuit  Court, 

Cook  County, 


W.   PRS3IBIHG    JU:iTIC::    MATCHKTT 

liaJLIV'ifcAiiD  l:is.   Of  La  1 03   OF   IKi    COURT. 


the   facts  material   «iUi  reference    to  thle    c?isc    irre 
the  eaxse  as  the  facta  etnted   in  CAce  Ko.   24653  in  the  opinion 
filed   In   that   caue. 

For  the  reaoome    Uicre   eteted,    the   judf;Kent   in   Usis 
e»ee  will,   as  t^iere,   be  r^vereed  and  the   cause  reasmded. 
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IS  tW^  KAXT4!i  or  tBB  XSTJU 

\ 
C.   «.   «aRD,   M  axe cu tor,  /     )        Appeal  from 

\  Appellee, 


4 


Circuit  Court, 
Cook  County. 


CHICAGO  "SltUt  i^,  !niUi>T   COia'AVT^ 
Admiaistrator  ok  the  octet  e 

v^^ua^.         i   2l5I„Ao  631 

MS.  PT-aS;.IDIXO   Jl£3TlCi;  )i/'vTCHJ?TT 
X«LIV£KSD  THi>:    QtlUlOS    07   TISi    CCURX. 


Apjellant  was   the   clain»ant  belovt   in   the   Circuit  CoiJcrt 
on  api)e»l  frcaa  tht;  Probate  Coart  of  Cook  C'jimty,   and  noir 
sppeala  from  a  judgaent  for  $3,  ^O''   In   Its  f^.vor,   cnt'sred  by 
the  court  upon  the  verdlet  of  a  jury. 

Iho   cl&lm  -eaii,    first,    for  the   aliened    conTerBion   by 

George   ?.  Ponton  on  February  38,    1898,    of  350  shares  of  oteck 

of   the  Delta  ^  Pine  Land  To.   of  the   value  of  57r,0OC;      second, 

for  the  0<siTer8i<mi  by  hiis  on  Hore^ber   23,    1890,    of   2S  shHres 

of    the 
of   stock  of   the  Chicj^jo,   Title  ■'■'-  Trust  Conpaay^Ti  lue   of 

|3,&0C.     All   of  this   etock   is  alleged  to  hare  been  ths  property 

of  his  dnughter,   Harriot  Benton  ^rd. 

Special    interrogatories  were   submitted   to  the  jury, 
and  froE  the   e^srers   it  appears   th?='t  the  Terdict  for  claisreut 
Ts.iB  b^sed   on   the  c3aim    of   the   Chicago,   aitle  Is  Trust  Coapp.ny 
stock,   and  th^t,    .<&   to  thfi    Delta  k  Fine  L^nd   Coif^eny  stock, 
its  finding  vr>^  for  dofendR&t. 

Vttny  alleged  errors  have   been  nrgued  by  the   cleiipant, 
end   ficfendmt   eppellee  has  aleo  &c»l4p;ned  crose-errors,   both 
chellenginfr  the  sufficiency  of  the    evidence. 

fe  find   the    record  before  us,   ^owever,    in  a  condition 
which  prevents   consideration  ef  these  points  for  the  reason 
that  neither  from  the  certificate   of  the  trial  judge  nor  other- 
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wlee   it  i«  made  to  i^pesr   that   the  bill   of   exceptions   contaXau 
all   the   eTidence.      uulo. iue r  v.  ^aah,    76    111,   bl5;      Hyatt  T, 
AlaxfcOider.    i'io   ill.  ^pp«   207, 

ClaiBKint   cites  us    to  Hill  v,   Chictijgo   Ciiy  ^,    wj«. 
I^  111.   App.   1&2,    &nci  urt^es   thnt  the  record  before  us  »u»y  be 
held  to   ichuw  all  t>he  eviaonoe   uiider   U>e   ruliog   thcare  announced. 
«e  do  not   thinic  tfo,    aana    tuu   therefore   limited    to  tht;    cousider&tion 
of   errors   Rseigped  sad  (urgued  upon   the    refus,^l  of   the   court   to 
pervit   the  inu'oductlon   of   aviUtsnce,    wui&u,    wi«h    oth^or   uviU<imo<$« 
tended   40  prov&   ac>'    ot    the   issues   of    tits  cuue  un4  other  questions 
of  lav,    raised  by  this  (sivlog  tuiu  relueln^   of   i&atruetloBS 
tt^pliciible   oa   the   evidence   ue^ore  us.     ttti^oM  v.  i^itt*.    7.>  111.   371; 
.111 »   w.eH|,»  i^m  ^.  jJo.    V.   O'l^fo.    l.')4  111.   Ij^;     Loeh  v,   .JLoxaader, 
174    111.    App .    14^. 

\hu  iUi^terial  facts.    In   60  fer  hm  tlMt   sejne  are  before  tu, 
uppwiir  to  £»4i    tnat  Harriot  bunion    -&rd,    of    •iiose  eutate   claimant 
la  bdaiaistrator,   vne    the  uaut^^ter  of  Goorge  vr.    ivnitun,    aguxn^t 
lAiose  esttete   tlk;   oli^iJB  ii»   riled,      ^.he  wim  also  th^    «lfe  of 
i^r.     CluJTled      .      MXd,    to  ift^ob  site  was  married  in   .june   x^iU4,    tuid 
«ho  is  one   of   the  executors  of   tiae  will   of  ^eorge    ..   ^^ciriton.      ^he 
aied  ^4>ril   lo,    l(i9o,    le«i.Tiug  her  said  husband  and   an   infant 
daughter,      Harriot    . .,   h^   only  l:ieiru  a-X.   luw  uiid  next  of  ]cin. 

George  J.  Denton,    the  father,    »uu   twice  married,    arMi 
la-s.    >>aj:d  mua  borti  of    uie  first  c<arriAge.       The  seoond  wife   was 
>»aaao    -J*  Benton,   witu  whou  hat   lived  prior   to   ami   b.\,  kixa  dei>tix, 
«ijich  took  pl;»oe  July   ^6,    19C2.     obm,   with  tte    infant  granddatighter, 
survived  hiiti. 

/.t   the   ti;i^   of   the    transaetions  alleged,   he   supposed 
hisiself    to  be  worth  ihore   ti-an  ^1C»0,000  over   rnd  above  all  his 
liabilities.      }!e   w&a,    in   ff.ct,    worth   a  ;r.uch  Inrger   sum.      He  was 
the  principal   stockholder,    and  (Apparently   dominated  and    controlled 
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th«  '.4slta  *  rinm  h%ndti   s-oa^any,    th«  principal  assets   of  wtilch 

were   eoms   250, COr   *^cref>   of  Innd,    situated   In  Vississipol.     Th« 
corpftrptlon  v»9   lBeorpr»rftte<l  under   the  laws   cf  thst.    state. 

His  wife,    ^usan  O.  was  preTiously  ntrrip-d,   ani  hnd 
a  eon  hy  CRid  oerris^s   who  was   living,      'lo   children  were  bora 
to  Seorgo    C.   jJentoB  froa  his  narriege    *ith  his  second  wife, 
iiiusen  I>.  Benton.     f>r.   Charles   til^.    ^srd  and  his  friend   Dr.    rerriaaa 
were  nased   executors   of  his  will  and    lualified.     Dr.   teerrinsM 
died  prior  to  tha   trial  in   the   Circuit  Court,    but  his   testimony, 
(in  80  far  as   the  sane   wo  heid   to  be  admissible),    as  given    in 
the  Probate   C   urt   ou   the   trial   of    the   saiM  issues   there,    mtm 
re£d  in  evidence. 

I/ne  claiKsnt*s   title   t^^this  350  shtires  of  stock  was 
based  en  a  supposed  gift   of   it  to  Harriot  J.  ;-Jenton    's'ard  liy 
George  C   Be   ton   on   or   about  Uoreirilier  iSth,    169&.      It   doea  not 
•eea  to   be  oontrovorted   that   on  •ioremher  12,    1895,   he,    ^eing 
already  the    owner  of   2576   shrubs  of   !?tock   in   the   company,    pur- 
chased ii>0  additional   ohsres;      that   the   entire   nonsiderfit  ion   for 
the  purchase   of  aald  alditi^ial  »h;tre8  waa   fuxnished  by  his; 
that  he,    nevertheless,    caused   the   certificates  representing  this 
stook   to   ^   issued   in   tne  name  of  his  said  dat^ighter,  JKara^iot  J. 
Benton     ar.l,    and   that   the   s»aw    mhs  placctd  in  h<^  r  mu(«   on    the 
books   of    ihe   eonpany . 

He,    however,    at  all    tiwieB   tJtiereafter,   retained   the 
po8«e»sjiou,    dominion  ai^    control   of  said  certificates,     'ihey 
were  never  in   the  possession  of  his   said  daughter,   nor  ever 
further  pieced   in  her  posoescion  or  control.      It  further   apisears 
that  after  the  death  of  Mrs.     ard  en   or  »b<xit   i?ebrusiry  25,   1898, 
George  C.  Benton  si^pied  her  name   to   Uie  power  of   attorney  on 
the  brck  of  each  of  the   certificates,    and  procured  the    sasie   to 
be  trsnef erred   to  himaelf  on   the   books   of  the   coH^any,     This  is 
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th«  act,   which  it  ie  iirg#«!  conetltwte't  th#   Kllei?^«^  eonv«r«ioii. 

The   thecTy  o<   oowplplnant    If    th-^t   the   lef?rl   title   to 
th«»   Ptock  pppwert  te  Jfrs.   ^Ard  "by   the  trarsfcr  oh   the  l>rok8  of 
the   ces^jfeny,    and  that   th<?  relfltionehir   of  fnthcr  nrd  drughter 
r?»l8ed  n  prim  fncio   le^.nl  prwetuaptlon  of   e  filft    to   the   ;'ri.ichter 
by  thf'  f^thPT',    riTid    th'  t  pv^of  of   there   fects   enet  upon  def*»nd«nt 
thp  hurden  c-f  ehftwing  th-it  Cff'orpe   C.   Tcnton  rflrt  not  liclrt  «cxid 
certiCicRtea   ko   truste^^   for  !?rB,    ^niwl.     The   defendfuit ,    on  the 
contrnry,    contends  thft  tJte  «  ift   to  Tfirrlot  .t.  T!<>ntnn    "prrt  war. 
r>ev«'r  cr»a^let«(i,   >:ecei'6e,    it  vua  neTcr,    in  fact,    delivered; 
George   C.   reenter!   not   herring  relepnort  doiuinifn   end  er^ntrrl   flrcr 
the  J  rc]-*e  rty  :t   any  tire. 

roth  fnther  imrt  («Ruphter  fcrrirf  pppHcd  nv»y,    pnd  hoth 
r>r.   *^fa»d  end  Pr.   ISerrlrcen,    (s?e  ?«   think,   prci(>erly)   beir^c^  held 
incoijquctent  vitnopree   to   the   tctunl   trcnerctl  nn   r<f  farerher  IP, 
1P91^,    nrd  no   '^ther  -"Itnersec,    eppfirently,    "clnp  ftrllirr   ^d  th 
thf!   fpcts,    bU    feeto  und  cir cuius t frees  fron  which   the    IntCRtion 
of  OeorR*'  "•  ?«Titon  wifht  he  inferred,   >«c»r««  rery  iTcportpnt 
rnd  Bsateriel  testimony. 

In   tbo    e-^urce   nf  the   trial,    the   rlniip^st   offered   in 
eyidence   f^ertuln   trlsl  helencer,    herinnins  Jenu?  ry  1,    IP?.^,    and 
runninp   to  A'lpsjet   10,    lfl?8,    pa   rhown   Vy  t^e   ledper  of  George 
C.  Benton,     these   trial  hflnnces  were   In  hie   r^tr^&afsl  hpnd>rrttin6 
iMid  purporte-i  to  show  hla   loTeetrente    in    the  Delt©    ^s  Fine  I  nndo 
Cowpany  gitoclc.     They  showed  th«.t   these    lnvestr.rnte,    rtnring;  the 
period   from  Forewber  1,    1895,    to  »nd   inriuding  Jenijery   3,    1B96, 
stood   ftt  the   mm  of    :*?^,783.ri3.     The    trial  holance  of   Jpnwry 
3,    189^,    wpn   Rdwitted   in    »»Tidenoe .     The  others,    when   offor*»d, 
were   oh.lected  to  by  defandant    smd  excluded  hy  the   court.      We 
think   the»e  trlnl  balarcee  -^ere   cotspetent  Hn<\  naterlal  eTldence, 
and  ehnitld  haTe  been  fidmitted. 


t®    «!ii&-«^   '-rvi'3-    n<?  'ists-.IKilt^ 
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Tlte    claisjsnt  also   urges  ae   error,    the  giving   of   tltet 

part  of   inetruetlon  nueber   24,    -thich  toid  the  jui-y  that,    - 

"They  muet   take   into  cone Ide rati  on   the  acte,    if 
any,    Oi    thv  auiii  {it^orge      .   J^rr.  ton,    rt  and    '•t^'brcnviffnt 
to  the   tiiao   &aJLd  btock  was   ib»ueci,    &r5   di.  closed  by  the 
cviiie.i'vru  hertin,    and   if  y  v   1><^ill(fve    frf»»  tho  '^^■ylflonc**, 
that  by  any  act   ar  acts   of   the  SKid  George   ^:.  Benton, 
after   Q'-e   idbuina   of   a^.i ;    jtoek,   he  evliencfd  on 
intention   to  retHin   control  oi    the   Bame  for  &ny 
purpotiu   tiiii>v  VvV,    th«T'   y -u    "^u  Jt   uon^i'lfjr   s'jch  acts,    if 
any,    in   arriving  at  a  veriict,    aB   to  whether  or   not  it 
WHa  iiis   iatiaiwioa   to  'lalto  a'.ic}i  •»   "jift   af  such   stock.* 

"^?j   tiiiuk  f^io   \n«  traction    'i  fjl^en  »il'^t  wi^le^d  the 

Jury,     if  the  Jury  Relieved  a  valid  delivery  of  the  stock  had 

hoen  made    lo  Mrs.    ^ard   tt   or   fj»j\>eaiient   to   t>i«   ti»«  th«   stock 

»a&   regiiterfcd   in  htr  r-sj^e,    ihen  any  ect   "Hy  'ieor|r»    C.  Benton 

ther4£.riei-,    inditi-lirg  tr    ir1«rtiOn    to  retain   control    of  it, 

vottld  be  vir.uli>   Itusui^tericl. 

iith  reference  tr  if  «  tr*.ru.fer  of   rtocY    to  '^-rp.      nrd, 
iBwti-uction  uuiahar  2C      tol-!  t>m  Jury  thnt  unless  f^eorpe  C 
Benton   "u-c   Uic   tiina   the   ^:cc  y^'^   l^^tjei,  Ir   hftr_na«fi,    intertded 
to  gxve  auid  ;i^ocic   lo  hor  abtnlutoly,    clnirjwit  fr^e  not  entitled 
to  reoovar."        'ihiu   «,.-.k  alno,    w!   th?.nk,    crr^eouo .     F-oof  of 
iii»   iiiUntion   to  mk«   a  c>if^   o^   ^J^"    ■•*-cV  sh-.jld   not  h«ve  heen 
limitoi   t3   -i*j  tlms   the   cortiflestee  w«re   issued   in  her  ni 

;.oi-    Lhs  errors   in  Jioste'1   the  J^ijment  nwet  be 
reversed  ijid   tlie    ciuae  r«fflanrt<?d. 


id     .   . 
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Kit,  jeU;>II>iaG  jniTia«  SL«fCH5Sft 


IJia  i.p,.«il.-vnt,   who  v.ar   daf  ond  "^nt  "below,   hen    it«   faetery 
cad  prineliial  pxr**:*   cf  tuainess  at  Jx^aej-tOTm,  !'fj"»'  Tork.     T>i« 
ddfe^aat,    *pp*xla«,    is   a  ru-snufacturffir   of   omaawJtal    iron,   wir« 
«yad  broa%«  At  Ctii«&ge,    Illincis. 

ih«  dofoad&nt  iuid  t  contract  to  iralsi;-   oertrtia  ia^rrveiEents 
in    thp   couriJiousft   at  uidTelaiid,    Ohio.      It   c.srrespo«td«i   with  plain- 
%iit  mitji  r«far4no«   to  fumiaMng  part  of  the  K&t«rial   rind  work, 
lund,    fes  a  re&uii   of    tneir  ne»,otlaticne,   en  Septerber   19,    1510,   a 
su'Bcouiract  w)&.s  m^-^.n   t^JLtii  tne   plaintiff. 

ATticie  1   of    Ui«  t?i;r»«»«nt  provified   that  plaintiff,    nh* 
tubeentractor  »mai  wad  will  pro"»ile  sui  tlie  »?.t0rial8  and  perfora 
ail   una  worii  \or  tiie    t^^o   uate   of   :.talra   coa^?otc.    Including  risers, 
treads,   pl&tforics,    railintja,    noiw»l  posts  etc.,   but  witbr.wt  wood 
handr»il  sad   t«o  railings  usA   facias   for  t»o  well  holes    o^s^lete, 
all  as  shovm  !>/  blue  prints,    *«***«  proviiod   in  the 
specif i editions   ^   tue  crchitecto.     The   consideration  «38  stated 
to  tKJ   ^ii4^3.00,    loss  an  elloyraneo   of    ;^3C.'"0  for  bent  plates  and 
soldinge,    and  w?>.a   te   be    "delivered  tmd   set   cimplete   In  the 
Cuyahoa'^  Caunt;y   Court    -ouse,    "leToland,    Cnio,    to  the  entire 
satisfaction  of    whe   lireaitects   fmd  Court  House  CosMiasionwrs." 

Yum  plaintiff  xjmei lately  began   work  <jn   the   subcontract, 
&ad  the  partiea  e«^tiauousIy  corresponded  with  each    other   in 
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rofttr«nc«    ihareto* 

On  ?!Ovew>)«»r  ?1,    19ir,    defendant   wrctfl  plaintiff   it  had 
*(teoi<:ad  that  all   of   this  work  B«8t  ooae  ber«  to  jrfejaeBtftwn,   8.  Y. 
inst«ad  of  iroing  '^irtict   t-^   Cl#»v«land.      Ymi  wiii ,    iUcrelorc,    iaeut 
th«  proper   inBtrurti'5r»B  to  Innr^  thia  oohjo  hore  irhen  rp»dy,    you   to 
nrep»r«   th«  vfti-k  rcne'y  f^r  ftnlBMRgr,    bat  do  not  finish   i  t  -   we  will 
do  the  Jpnanninp  hi«re.     >««»  t-111,    hor^Trr,    itsk  you   to  ppr-ly  ^  protectire 
coet  of  eon*   kln<*  to  thJo  TftrY,    ro  thi  l   it   will   not   ruet   In   transit* 
flfe  «««(v!d   f«rth«»r  r'^vlr>f   tbt>t  rr  will  flso  t^rert  mum   in   C'l«»Toland.«  ♦  " 
Th#  If  iter  eli«o  inclurtpd  rpoGiftcntione   to  apply,    mk!    (concluded,    "A* 
we  heTe  »j»di»  rrrrjnfiiinent*  rith  yr\t  to  lujnoiiHh  thio  work  deliTored  end 
er«ct«d    In   the   cmrt  h^use  at   ClOTyelund,   r.,    f  nd   it  mw  Veinp  neoossaxy 
tc  hpv«   it    ooTOB  here,    unfiniivhed,    nntf   be   erectotl   by  this   company,   we 
will   p«k  y^Mi  to  l«>t  u»«  havf  "by  r«turn  neil  your  Iheet  price  for  fur- 
niehinp;   Ihit!   orc'.or  f.    o.   b,,    CVJorgo,    111.,    instead  of  delivered  aad 
erected  f.t   C3sY««limd»     JJltio  fidriee  us  when  you  will  be  «ble  to  oudeo 
ohipaent.      *^  «   *     nn  Decec*er  r-nd,    the  plaintiff  replied,    "We  beg 
to  report    th?t   tkii-- 1  ork   in  practically   conpleted   in   our  factory,    *  ♦. 
You  cannot  expert   the    specif i options  noted  in  your  letlwr   to  aoply 
to  this   v>ork  now*     Foe^ibly.    it    is   sll  ri^t  :■-•  it    is,   and  ve   suggest, 
if  posr^ible,   to  hKW9  one  of  your  Chicago  rspresentutives  ox&sine  the 
work  6t   cair  factory.      If  further  poli&hinir*    filing,    ntc,    vihould  ta 
re.-3uir.s.1  f'^r  cns-sieling,    .*o  would  havo  to   tjisrgo  for  the  additional 
work,    pjw?    c'.nnflt  quote  price  f,   o*   b*    Chicago,    until  wo   know  what 
will  bo  required .     «  *    .••         i,ec«jr,ber  13th,   IPIO,   deff»nd«int  replied, 
*fhe  8Ug   «»tien   to  have  one  of  our  reprrsen tativea  examine  the 
work  «t  your  f   ctoar;.'  »ny  b-  tfsJcen  up,   but  first  we  wwild  like 
an  amawer  to  this  l«tter,      ^e  mig^t  cay   thct  we   ennnot  see   «ny 
rob^e^n  w!iy  the    Tork  should  not  pretty  cloacly  c^mfor*  t»  ttxe 
specif  lections,      »  *     Hn   receipt   of  y-^'Xir  ropl/,  w«   will    than   b«    able 
to  flctftrreine  whother   it  will  be  necessiury  to  ttond   someone  to 
your  fnctory  to  raaJce  fen  inspection  or  not,     ♦   *   " 
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A  fev  dnys  thereafter,   lfr«   C»      ..  ^trone,   representing 
defendant,    caae  to  Chleaco,   M>d  made   aa  eJUUHioatlea  ef   the  «<»rk« 
There   is  some   conflict   in   the  testinony  as   to  Just  v^at   took  ple^e, 
tout  the  evidence  for  plaintiff   shows   thiit  he  examined   the   mark,  as 
eooapieted,    made   eert&in   sug^-*  est  ions   its   to  changes   in   It,    which 
were  agreed  to  hy  plaintiff,    snd  it   is  undisputed,    as  we  und«rste4id 
the  cTidcQce,    that   substantial  Bodifi est  ions   of  the  existing 
contract  wtre   ai^eed  upon* 

A  deduction  of  ^&9  vas  atade  frmn  the   contract  price, 
on  account  of    the  great  benefit  to  plaintiff  of  being  released   froa 
erecting   the   stairs   nt   Clereland,    0.     A  further  reduction  of  $22«C0 
vas  aade  as  an  allowance   for  freight  to  oleTeland,    and  since  risers 
were  nnt  to  be   furnished,    a  deducti<m   ef   $3C.C0  en   that   account* 

On  the  ether  hand,    the  defendant  agreed  to  pay  the  sua  of 
460.00  additiimal  as  a  price  ef   certain  grinding  which  lor.  strong 
desired  to  hscre   done,    in   ordor   to  B«et   the  requirements  of   the 
eriginnl  epeoifi  cation  a.     ooae  defects   in  the   work  were  pointed  out, 
and  it  was   agreed  that  they   ahould  be   rosMdled  in   ways   directed  by 
iitrong. 

Ihe  cTidence  for  plaintiff   further   showed   that  all   this 
was  dene  as   di  racted,    and   that  strong,    in  bi^alf   of  d«fer^ant, 
agreed  that   wi^n  so  done,    the   work  wouxd   be  passed  by  the 
SMmlssisners  at  Cleveland,     lestlaony  was  also    introduced  fsr 
plaintiff,   and  is  uncontradicted,    to   the   effect  that  defendant  by 
sone  siistake  had  eriginally  directed  a  painted   oast   iron  Job,    in- 
stetitd  of  a  policed,    enaaeled  one   h&   called  for  by  the   specif icht ions, 
whi^  defondaat  had  never,    in  fa«i  delivered  to  plaintiff  before 
the  eoHpletiMi  Sf  the  work. 

^ile  there  is  sens   conflict  »s   to  the   facts  her«in- 
'b9t0Te  set  forth,    the  Jury  has   settled  these   fiicts   In   favor  of 
the  plaintiff,    and  appellant  does  not  argne  thot  their  verdict  is 
contrary  to   the  i&anifest  weight  ef   the  evidence.      It  dees,   ho*> 


.4. 

ermr,    eon  tend  th^it  Stroag  wae  only  u  special  agont,   koA  vithcut 
pover  to  chaagd   th«   original   uontrtict,    and  vhcn  tho  evidenee   of 
plaintiff,    sua  to   the   arrang»)n«nt  made  with  hin  waw   subadttad, 
objacted  to   it  upon   ih«  gr<mnd   thp.t   v.trong  hind  no  authority  to 
bind  tlie    c-oB^any.     This   soema  to  be  the  controlling  queatitta  la 
tk«   case.      ^«   think*   howoTar,    that  this  qiuestlon,    too,    «a8   sub- 
Bitted   to  the  Jury,   under  instructions    of  wnieh  appellant   does 
aet   cos^lain,    anU   »c   are  lIso   inclined  to  think  that  the   eridence 
«aa  properly  adxsitted,    and  the  Jury  Justified   in   its  Terdiot. 
The  position  held  by  strong  with  'iefend&ai  wue   that 
of  purchasing  agent,    and  he  had  held  the  position  for   seTeral 
years.     He   wus  under   the  direct   centrr4  of  lur.  Gilbert,    the 
treasurer  of   the   coa^any,    toid    consulted  with  hia  frs»  tlise   to 
tiae.     He  did  not,    howeimr.   subnlt  all  natters  to  hia  before 
acting.     The  entire   corresponuenee  between  the  plaintiff   aad 
defendant  wus   oonaucted  by  Kr.   •:^troag  in  defendant's  behalf,    sad 
hie   initials  appear  upon  ea«h  of   the   letters  of  defeadeat  #-.ich 

is  in   controversy* 

to  Chi  cago 
The  Tlsit   of   Kr.  v>tron^«as   in  response   to  the  written 

ree^est  of  the  plaintiff,    and  upon  his  return   to  Jnaestewn,   S. 

Y.   1b   the  usual  course  of  his  business,   he  wrote   letters  fer 

defendant   to  plaintiff   eoneerning  this  setter,   whie^.   show  rtry 

clearly  thi^t  the   defendnnt  thought  the  original   contract  had 

heea  aodified  and  choaged. 

we  do  not  think  the    question   of  whether  he  wats  a  general 

•r  special   agent   is  of   controlling  iii^ortanee.      s-hether   we  regard 

his  ageaey  aa  general   or  special,    we  think  the   defendant  appellant 

Wiis  bound  by  the  apparent  authority  conferred  up«i  hia,   and   tteit 

the  Jury  w  s  Justified   in  finding  as   it  aust  haTe   found.   th>t   he 

had  auUiority,    in  f«ct,    to  act  for  defendant  la   the  aodif  icatioa 

of  ttas    terms  of   the  old  contract  and    in  p&ssiag  upon   the 

quest icm  of  the  acceptability  ef   the  »B««f actured  goods,     as   la 
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said  In  Msi^ea  «■  /^«aacy.    Vol.   1,   p.   52f5,    ^The  pririclpal   is  Tjound 
to   third  persons   who  have   ncted    tn   good   faith  and   in   justif isbls 
ignorance   of    my  linitatinns   or  reBtrlctions,   lay   the  authority  hs 
has,   spp&rently,   giTsn   to  the   ?igept,    Rnd   not  by  the  expretss   or 
declared  authnrity  ^Aitfre   thst  differs  frat  the   <p   srent,    end    this, 
too,   whetnar  the  agency  be  a  gonei^-l  or  n  specl&l  one."     Orig^s 
^»  iiSMSS-t    ^Q  ^*»    ^^1;      Tbu rber   y.    Anderaon.    88  111,  167;      Aetna 
Insuraiace   Co.   t.   jrcouire^.    51    111.   342, 

Sbe  Judcstant  will  be   affiraed. 


346      -      24698 
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IteXIVKRS.;.   TKK    OPIUIC^   Oj.'   THS   C^iHT. 

Xhlt  is  aa  appeal  by  certaia  defendaats  fr«a  a  decide  ef 

the  Circuit  Court  of   ^ook  County.     The  decree   was  entered  upon   the 

report  of  a  iJaeter   in   Chancery,    to  whon  the   cause  had  beea   referred. 

overruled  J 
Defendants*    exceptioae   to  that  report   were  ^  and  h    lecree 

entered  according  to  its  findings  and  recoanendations.      ^or  asany 

reasons   this   court  ni^t  rery  properly  affirm  the  diicres  without 

any  reviow  of    the   record   on   tns  oerits. 

la  the  first  place,    th<s   transcript  of    the   record  which 
consists   of  soToral  Toluoes,    containing  nearly  two   thousand  pages, 
is   iacoB]pldte,    in  that,    a^   to  one  Toluae,    the  original   rKCOrd,  beiag 
a  Toluise   supplied  by  the   trial   court,    in  place   of  an  original  roliiwe 
which  w.<a   lost,   has  beea  filed   in   this   court   &&  a  part  of  the 
transcript,    without  any  stipuifitioa   of    the  parties,     'ihe  »upplied 
copy  is  a  part   of  the  original  record  of   the   Circuit   Court.      It 
should  remain   in   the  ofi''ice  of    tne   clerk  of  that  court.     Beth 
Haflgflidraah  etc.    Congregation  v.   Oakwood  Cea>8tery  y^ssn..    200   Hi. 
480.      In   this  state   of  the  record,    the  presuaqption   is   that  the 
evidence   is  aufficient  to  support  the   decree.     Allen  v.   Henn. 
97    111.   Afip,   578. 

In   the  next  place   the  abstract  presented  by  appellant 
is  wholly   insufficient.      Hule   lii  of   this   court  seeas  to  have 
b««a  entirely  disregarded   in   the   prep«3ration   of   it.      la  no 
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sense    la    it    *a  complete   abstract*   as  required  by   that   rule.      It 
appears  from  it   that   the   decree  was  entered  February  26,    1918; 
that   it   OYerruled  defendsnts*    objectloas  and  approved  the  Idaster's 
report.      Its   centente   are  not  further   stated,    nor  is   there   any 
Bargin&l   reference   to  the  page   of   xha  record  iriiere   it  may  be  found. 
After  diligent   search   it  vha  discovered,    n   typewritten   doeuMsnt  ef 
seTeral  pages.     Rule  18  provides   the  abstract  shall    cont? in  a 
complete   index,    alphabetically  arranged,    giving  the  page  where   each 
paper   or  exhibit  say  be  found,    with  the  naraes  of   the   witnesses,    and 
the  pages  of  the  direct,    cross  and  re-direct   exanination.     The 
entire   testimony   of    several  witnesses   is   omitted  from  abstract  and 
index.     Although  there  appear   to  be  isany   inportant  exhibits,   not   one 
of    them  is  mentioned  in  the   index. 

Vhe  exceptions  to   the   i'rist«r*a  report  filed  by  appellant 
were   twenty-six  in  number,    covering  ebiit   twenty  printed  pages.     As 
a  sangple   of   them  we   take   the    first,    "Said  Master  arbitrarily  disre- 
garded,   ignored,    refused  and  failed  to  consider  and   give   due  and 
proper  cnnBiderati  rn,   weight  and   credence   to  material   testimony,    given 
on  hectring  said   cause  before  him  on  behalf   of  defendants,    and  each 
and  either   of   them,    through  disinterested,    co7rf>etait   and   credible 
witnesses,    and  likewise  given  undue   regard,    unwarranted   consideration 
and  iB^roper  wei^^ht  to  testisway  of  interested  witnesses  for  the 
eoiB|>lainant    of  questionable    e(»q>etency.''        Just  how  the  trial  court 
eould  be  expected  to  pass   on   exceptions   of    this  general  nature   to 
a  Mi«&ter'B    report  we   cannot    see* 

To  do  80,    it  wculd  be  necessary  to   search   the   whole 
record,     ouch  a  practice  has  been  well   called   "intolerable"   and 
condemaed  as  making  n  KsMster*s  report  worse   than  useless  to  the 
eourt.     The   trial   court  may  have  very  properly     eelined  to  enter 
upon    such  a  voyage   of  discovery,    without   chart  or   conpaaa,    as 
wals    well   Baid  by  Judge  Qary  of  a  BomevAiat  similar  record   in 
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littiing  T.   /ar.Kjli.    33  Hi,   App .    233. 

tfhlio   tnese  ros-uonn  would  justify  a.n  ufririrAnc*      oi   Uie 
decree,   ve  haTe^    in   spite   of   tho^^c   disadvuntagei;,   exasiint^d   axMi 
aoms   car^,    tUe  plsadings   &nd   th^}   te^tisiouy  of  the  vitnesseb,    che 
report   oi*  the  Jla&tor,    Ihs   decree  of   tixc    ccxirt   and  th«  authorities 
Ci.ted,    tc'i'i.   ure   of   the   opinion   th&t   th^  decree  on  its  nexlts  ehould 
be  aTfirssed. 

Th     f&citc   seiHi  to  be   that   on  January  10,    1905,    one  H.    C, 

Ad&ir  and   con^lainant  Hildriszxn  with  ethers,    in  corp  c  ret  £  d  th6  H.   C. 

A<1air  Printing  Coi^oiiy,    uiiddsr  the    lixt;;^   cf  IlliA0i£,   ^sVch  a  capital 

r.tock  of  ^50,000,    divided  into   5,000  shares   of   the  par  value   of 

CIC  each.      On  3eptei>ibar  IS,   1915,    the   naznc    cf    Uie    corporation  was 

ehtu-.ged  to   Uie    "liildEtinn  Printing  CoBqpany.'*     The  defendajite, 

appellants,    thereafter  becume  stock^ioldcrs   in   the    corpoz-ation* 

Jwf^dBt  Id,    1913,    Adiiir  foid  ooiopl&lnArit  Hildiii&an,    entered   into   a 

cct-iraiCt,    iri:i£rc-by  ndelr  a^ret:C  to  sell   ana  l^ildt&ann   to   buy  16bC 

fchartB   of   the  Etock,    and  by   tl-iS    terius   of   the  contract,    Hiidiuann 

e^i-eed  to  u£e   xiis  bost  er^d^arcrs  to  cliBiiiSibtc   the  nasie  of   Adair 

fron'   the   cozporation.     If  he   could  not  do   this,   however,    it  vas 

agreed  it  vould  not   change  hi^  rights  m-.der  t}u&   contract.     Apparently 

h3   cculd  not  without  the  help   cf  definlaat, George  H.  •^eery,   who 

&l3C   Z's^ci   considerable  atock  in   the    cooipany.     And,    as   a  result, 

3    ccritract    via3  jnade   on   ;,aptsBaber   11,    1913,    from  Wiiich   it  api>ears 

that  Nildai.?Eij   than  hold  21iii   shares.    Seorge  H.   Seep/  1030  aimreUt 

ThoiLj.8  d,   '^ctory  300  shArea   of    the    dtoek.     'Xhe   stated  porpoae  of 

the    contract  was   to  provide   that  neither  party  should   own  or 

control  aiore   sjtoei;  in    the    sojspany   than  the   other,     to  that   end  it 

was  provided   that   52i    shares,    standing  in   the  name   of   iv.  S.  Lene, 

should  be   dapositcd   in   escrow  witJi  George  H,  oeery,    but  th&t  Jjs 

should   only  havo   the  pOT/er   to  vole   feAiu.  atotik.  upen  written  consent 

of   jeorg'j  E.   -iaexy  aiid  coiapiainant  Jlildaaariri.     lo  this  lane  con- 

ssntcd,    in   a   .vi'iting  attached  to  the   contrtiot,    and  wigned  by  him 
und«r  hlB   seml^    in   »^inh  h^   ne-v*^^*^   t^^^t   th«   ^ti^oV  •■•'o**   ''•r^esl't-ed  ' 
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"Bubjcct  to  the   terss  of  aboro  agreoaoBt"   and   tta«   subetanoc   of 
this  "srritlng  was   sndorsed  upon  l«aiiio-8   uerviTlcate  of   stock,   &nd 
thus  endo:«.*6«d,    it  waa   deiirorod  to  iieorge  H.   -^eery.     A  new 
eertificate  was   thereafter   issued  Bxid  delivered  to  George  H.   oeery, 
froB  wnieh  this  endaarseaiiaat  was   oKlttea. 

The   contract  provided  that  73^   shtu'es   of   the  Adair  stock 
WHS   to  ho   delivered  to  Georgo  H.  aeery,    who   told  Hildvann   th£>t  his 
father  Theiaas  U.    ^9ery,   would  loan  him  the  woney  to  pay  for   it.     But 
idien   the  paj*ties  aet   to  sign  the   contract,   Thoaas  H«   refused   to  do 
this,   unlesa   s   certificate  of   stock  was  made   out    in  hie  naiae,   which 
wss  accordingly  done.         hile  'ihonsH.   did  not    sign   the   contract,   he 
had   full   knowledge-  of   all   of   its   tezvs,    and  knew  of  the  purpose 
expressed     therein;      that  the  stock  of  the   coapany  should  l^e   so 
held;      that  neither   onnplalnant  nor  George  H.   ^^eery  should  be    aole  t« 
control   the   corporation  without   the    consent   of  the   other,     ^d   to 
that   e;^d,    the   contract  further  prorided,   that  stock  in   the  treasury 
of   the   corporis ti OK)   sh^Hild  not  he  sold  withrut    their  joint   written 
coneent,    and,    *if  any  further   stock  is  bought  by  said  Hildiaanu  or 
•ieery,    then   other  pRTty   to  agree/rent  shRll  hare  ri^t  to  pay  for 
and  rcoeire   fsne  half   tixer&of  en  saice  terats  as  stock  shall  have  been 
purchased." 

The   faster  finds,    and  a  preponderance    nf  tl'ie  evidence 
sustains   the   finding,    that  George  K.    -'eery  confederating  with  Lane 
a&d  ThoB^.a  H ,   ^eery,   materially  breached  this   agreement  by  the  sale 
of   5<     dhsoreu   of  i,sjie*3   atock  to  one  Kuenating,    the  purchase   of   150 
shares  by  (leorge  U.    -eery  froa  his  father  TaoioHo  H.  '^eery,    the 
purchase   by  ikomas  H,   fro*  Kusnstin.'r   of   the    50  shares  Kueneting 
had  pttr chased  froa  Lane.      In   this  Banner  George  H.   -^ettry  acquired 
an   adT&ntage   of   5C   shares  over  Hildifiann    in   the   control   of  the 
cempsny,    and  at   a  meeting  of   the  stockholders  held  June   10,    1914, 
the   two  ^eerys  »n6.  Lane  were   elected  directors,    constituting  a 
iiuajority   of   the  board  of  five.     Ihey  aet    iHssediately  afterwards, 
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and  el«ct«d  Lane*   chAimum   of   the  neating,    in  videh   ooBq;>lalnant  did 
not  participate,    *mA  fixsd  salurlev   fir  thewselrre,    e.fre*pble  to 
thenuBslves,    aoid  then   adjourred. 

It   a^&jaa   that   the    certifictxte   for  t2i    chcres   of  etoo)!: 
should  have  been   for  47^-   ehto'ee*     Ihe  w.-nvint  vas  rmde   S.Ti-  by  & 
mietake   of  ftict.     'iho  Vsatcr  found   Ihi  t  Thomur  H.   i>*ery  took  the    - 
sh»re0   froK  Kuonating  with  notice   of   the  ejulty  rittoehinf:  to    It, 
•ad  thh  V,    in  oauity,   C-^orge  H*   •^cery  waa  bound  to  sell   to  1.he 
eoaqtlainimt  2£>   oiiards   tr^ercof ,    upon   the    e&me   term   on  vrhieh  he  had 
purchsiRed   it;      th  t   uoth  Ueorte  li.   ^eocy  amd   aooplalxjant  ehwld  be 
required  vo   transfer  to   th«   c3rporHti<'>n   tlia    2\   aharea   whioh  had  been 
isoued   under  oiatake    of  fact;      an^   t^ist'Lan«  should  >>e   required  to 
delirer  up   to  the  corpors^tlon   tho   2it  ehiircfl  hold  by  him,   an^   thit   the 
prooeedinge  of  the  etooicholdere'    end  'Ureotore'   Meeting  ahould  be  set 
•eide* 

The   t^pallantc  fir  at   contend   tl  f  t   tho  doctrine    of  equitable 
eetoppol    coui.1  not  b€    invoked   «*g-'*inst  Thc»i«»  IT,   iieBry,    30  ae*   to  Tnake 
him  b  pjiTty    to   Uie   contract  between  -jtorge  H.   -^eery  and    ccffipl?.inRnt« 
The  conclusive   reply  to  ttua    /«  tliink   it ,    ti'  ^t   the  decree   ia  not 
based  on   that   theory #      On   the   contrary,    it  grants  yAv.t  am<-unte    to 
specific  perroriuance   of   vae    ccntre-ut  ag^inat  Coor;r;!»  F.   -^eery,    wVlch 
we   tViink  was  abimdantly  Jui;tified  under  the   facta.     Kills  v.   McKunn. 
2S2   111.    4Bd. 

It   is  next  contended  thi:t  legae'a  fefreew^nt  *•?«  without 
consider;  t ion*       ve  do  not  tliii-lt  ro.      It   waB  Tutide  ur.d   celivf^red   -it  tk« 
Ba»e   tiaie   ni»   tJrie   origiriai  contract,    i*r.6   the  promises   of  onR  waa  the 
conBiderf>tion   for  the  promiaes   of  tiic  oxher.      It    ia  noxt    contended 
thai    it  *i  B   illegal   in   that   it  purpoi-tcsd  to  take  frois  L«ne  power  to 
revoke  hia  proxy  axid  s«li  aia   atock.      On   thia  point  appellants    rely 
on  Luthy  v.   rieam^    270  111,   I'/C.      So   do  not   think   tho    x^scts   nore, 
are   at   all   analagoua   to  tiie   facta   of   that   ausa.     The   a;|reeaeni 
here  provided  for  the   control   of   the  affairs   of   th«   cor5«»"itlon 
by  &  Rsjerity  of  the  atoek,   and  for   the  benefit,   apparently,  ef 


■.i.*   ,f-h4i  .%t.«   ,,jis.S:«i  ^0   b.l»ti.  f.K'.vue    ^.  »i^   g5t3.tv»^«'WRfatr  ■  liab 

•>:  fc;-   »i   <aj's  4!^    .-^TS^-i    .1:;   a^ts^ii!?  *is,iii.!^?j«   2>-.>:>Iova4:   ^jii"  J-©/-, 
rt^.'-rit'    ,t'<»»'--    ••'^  «:4ltO&"J  ^aeitisi!!.  d'.A'aT3«o.'>    «tfi^    to   »a«<a(tfiw  1  ■ 

^i  '%&--m('l  ^m-d  mfi^'t'^  «*;i£:.#  Qj    ';'.s>^",i  t?  t;s*xo«5  crjt   i'jssriiif ,  ixl   . 
-1-  C3   «d^ 


.6. 


the  cerp«r»tiMi*     This  was  permi*aibl«  ecnd  legal  under  the   rule 
laid  down  in  Ihoaepaen  t.  ThoMpaoc  Carnptien  t^o..    279  111.   54. 
But  hoveTer  this  joay  he*    it  vaa   clearly  sade  to  appear  from  the 
eridenee   that  the  2i   eheree  of  stock  which  trere  held  by  Lrate 
«&e  en  orcrissue  through  a  mistalce  of  fact,   and  the  decree 
rery  properly  directed  it  should  be  eanoelled. 

«e   tiink   the  decree   is  Just  upon   the   merits   and  it 
will  be  affirmod. 

AFPIHICSDo 
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i^j>p«ll«e,  /      )     Appeal  from  'iunlclpRl  Court 

▼••  \  /         )  of  ClilcH^n, 

\  /  " 


SUBBISAW   CH.'1M1CaL\^C0WP/J<Y,     / 

ft  corporfttlon,       \  /  )         a^  ^    w^    ^  ^ 

MR.   PRifiSIDlNG    JIfuYlCfi   iJ^AlQiSiTT 

DJ*.LIT»<:H>iU  Tliir   OPINION    09  IIU    C   U'^  , 

This   1«  an  appeftl  ty  th«   defendant   from  ft  Jud|c;^E«nt  for 
plaintiff   in   the  auB  of  $300  enternd  upon   th«  trardiet   of  a  Jury. 

Thft  plaintiff's  atatftment   of   claim  alleged  that   it 
ft«8ig;nad  and  trnnsf erred  to  defendcnt   its  leabe   on  oortain  premisea 
in   the  City  of  Chioago;      that   def«ndvjit  accepted   the  sa!se,    and  aesused 
and  agreed   to  pay  Xhts   rent   for  the  balance  of   the  terv,    and  thet, 
(^t   Uie   tin*  of  the  transfer  and  surrender   of  said  leaee*   plaintiff 
had   certain   fi:xture&  and  an   eleTator  in   the  building  which  it  h&d 
installed  therein;      that   for  a  ccneider^^tion  of    ^SOC,   plaintiff  agreed 
to  psnnit   s^iid  fixture*  and  eleyator  to  renaia   in  said  premises. 

The  affidavit   of  merits,    '^admits   thut   the   plHintiff  assigned 
and  transferred   its   eaid   let^e  for  the   Sfiid  premises  for   the    balance 
of  the  term;      to-»it,    from  September  17th  to  aeptembor  3Cth,    1917, 
in   coneidt^rMtlon  of  the  payment   by  defendant  to   the  plaintiff,   of  the 

sum  of    >C0,    wiUeh  stun  wr8  duly  paid  by  defendant   to  plaintiff,   and 

or 
accepted  by  the  plaintiff,    thi^^t  no   other/further   consideration  was 

agreed  upon  by  plaintiff,    ond   defendtint   for    said  resigninent  and 

transfer  of  *)sid  lease*     Ihst  &t   the   time   of  the   transff^r  and 

surrender  of  said   leaae   by  plsintiff   to   def(>n<lnnt ,    ther<;  were   in   said 

premises  sundry  fixtures  and  an  elevator,   but  that   said  fixtures  end 

elerator  were  a  part  of   said   leased  prenisee  and  were  not  the 

property  of  plaintiff,   but  were  the   properjy  of  plaintiff's 

Iftftser  of  said  prenise.s  «   «   •'•    th»t   said   lease  was   as  sliced   *  * 
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not  in  consideration  of 
surrendered   £    pliiintiff  s   miiogeJ   agrceroent   to  pemlt  the   fixtures 

only 
and  elevator  to  remain,    but/in    cnnaiderat  inn   of    \.\^   nnyntent    of    360. 

The  partiee   offered  evidence  tending  tc  sustain  tneir 
reepective   contentions.      It  appeared  that  the   Vidland  Automobile 
Company  hivl  a  leaae  which  was   about  to  expire,  and   it   put  the  build- 
ing  in   the  hands   of  one   Dreseal  for  leaeing;      that   in   the   latter 
part  ef   August,   Mr.   Kuf'iaao   and  Mr.  lebbite  representing  the 
defendant,    opened  negotiations  with  hiat  in   regard   thereto.     Th« 
eTidence   for  ylaintiff  tended    to   show  that    HS'^^f'  waa  to  be  paid  for 
the  ci.a>3igni&ent  of  the   lease,    delivery  of  possession,    and  the   agree- 
nent   that   these  fixtures,   i^fiich  h&d   been  placed   in   the  premises  by 
plaint  j  ff«    should  be  pensltted  to  renain   therein.     Dressel   and  Cahn 
teetifie<i   to  this  effect,    >#)ile  liuffBKtn  says  the  talk  of  ^00  was 
in   the  way  of  an   «greenient  for  tt*    Sidc   of  the  fixtures;      that   it 
w-^e  afte3:*w^^rds   ascertained   thi^^t   the   lessor  would  not  permit  reaoyal 
of  the  elevator  iX  the   end  of  the  leaBe,    and  the  eale  was  never 
conduwnated , 

It  la  not  denied  that  a  list  of   the   fixtures  which  were 
te  "be   taken  out  of  the  prcmisea,    «»s  made   and  given  to  Ruffisan,   and 
thnt   the  remainder  of   the^io  things   thereafter  rentalned  upon   the 
premises,    and  were  used  by  the   defendant   corapany.      It    is   also  un- 
disputc'l   that  plaintiff  gftve  defendant  po«B«saion  of  th«ae  premiaee. 

Tebbite,    sAio  was  present   at  the    conversation,    repreaenting 
defendant  with  Huffman,    did  not  testify,    although  the  evidence 
sho^fs  h©  w'lS  available,    and  we   ti  ink  und«r   thene    nireumsstancea, 
the  Jujy  w»8  abundantly  justified   in  flndinK,    sa   it  evidently  did, 
that  the  real    trana-jctlon  was  astestified   to  by  plaintiff's 
witnessea. 

It   is   claimed  one  of   the   instructions   is  defective, 
beCHUse   It   assuaes  a  contract  waa,    in  fact,    made.     However,    the 
evidence   for  both  parties   showed  the  laaking   of  a  cmtrssct,    and 
canstruin^;  defendant's  pleadings,    r-   we  must,   mo-it  strongly 
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a^ainfit  it,    we  think  it  »dslts  that  fact. 

Cbjoetioa   is  sXeo  mads   that   the   instruction  aasuatea 
tha.t  the   conlractk  waa   signed,    whereaa,    th<^  evidence   for  both 
parties   tihowe   it   wau   oral.     This   was   an  inadvertenoe,    but   «e 
eannot  see  ho*  the  Jury  could  have  been  uleied   or  aofend&nt 
injured   by    it. 

j(f«   io  not   thln}<    there   is   any   substantial  error,    and 
ar«  satisfied   that  on   th*^  f^cts   the  Judgiatnt    io  juat.      It 
will  therefore  be  affirmed, 

AFFIRMED. 
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Cook  Ctunty. 


^15I.A,  632 


m.  i»?j«;jiTti>{(j  jv  TICK  vAtcfiTVtr 

DSLlVlvHaD  THS   QPINICM    OF  THS   C'UKT. 


This   sauee   wre  before    t'  1p    cni;rt   cr   «    forsier  appesil, 
complainant's 
Rn«l   o    'Jfcree   i^ioh    diffsnl»s«(!^  bill    for  want    of  equity, 

VA8  r«TerBed  rjnd  the  caue*  remanded,    with   directions   to  hear  the 

evidence   ;'«   te  expewpee,    eolicitoro*    fe»?9   ^iir^  proper  Pllowiince 

for  support  ,    rnd  for  other  prowedlnga   \r.   oonforraity  with  the 

rierrs  ^txprecoed    in   the  opinion.     yodJeakl  t,   J'od.leekj.    209   111. 

App.   Sl^i. 

Fnrth#»r  p^id^snee  tmH  hesrd  aa  directed  rnd  «  decree 
entered,  granting  the  plaintiff  SAparate  Btainten^jiee  and  ewnrdinf; 
her  the  wum  of  4350  p«r  nonth  «»  permanent  alinony,  and  directing 
thftt  the  dafenrtjmt  pay  her  35, SOT  in  at^dltion  to  ^fior  theretofore 
p&id  as  enlicitere*  fe<?e.  The  decree  also  allowed  other  expeneca 
of   8uit    rinounting   to    j;747.1C. 

the  defend. nt  hae  aseigned  ae  errorti   the  judgment   of 
this   cmirt  on   the   forwor  appeal,    and  thH   the   c>mncellor   entered 
m.  decree   for  eepsrate  maintenance.     The  decree,    as  entered,    is 
In   conformity  with   the  Tlew«   of  thia   cmjirt  rh   expreBsed   in   the 
forraer   opinion,   and   the  judgirent   of   this  court   thereh;7  krn  beeone 
the   law  of  this   ease.      ■-«  hare  no  power  to  change   it,    and  we  mre 
further   of   the  opinion   th.  t   it   ought  not   to  be    changed,   even   if 
we  hed  thm  power. 

It  iii   also  claimed  by    ief^ndant,    that   the  allowance 
for  ffijiintenanee  and   aolicitora*    fe«?a     is   excessive.     He  also 
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ebjeets   to   the  expense   iten  allowed,    tsBr;unting    to   |210,    which 
w&s   incurred  for  the  attendance  of  a  stenographer   for  connplainant 
upon   the   original   trifl. 

The    coBipl»innnt  has   aesignod   cross   errors,    alleging   that 
the  respcctlTe   F-m'tints  allowed  for  !«ainten&nce  and   solicitors*    fees 
are    inadequate.      Further,    th,- t   the   court   erred    in  failing  to  allr>w 
selieitors*    fees   for   the  defense   of  a  suit  for  diroroc,   brought 
hy  defendant  arl^iniit   coonplaiziant   in  the  utate   of  Oregon,    and   in 
failing  to  allow  other   itess    clsined.     Theee   alleged  errors  and 
arose   errors  we  may  properly  consider. 

The  evidence    uhows   thut   coasplAinant   is   worth  between 
1150, Ofy?  uid  |20C,('rC  over  and  aboTe   all  his  liabilities;      th^t 
he   i»   by  prnfession  a   railroad  engineer;      that  his  professional 
standing    is  rery  high.     ::is   coimsel   stated   upon    the   hearing 
"   «    *    I  will  even  go   f«r  en  ^uj^;h   to  adodt    th  ,t  he  probably  is  »b 
well   or  better     nown   tturn   wny   bridge   builder   in  the  United  otates 
th&t    builds   forzsailroatis.*     Hie  Hrerage  net  annual   incoa»  for 
the   seTen  years  prior  to  the   entry  of   the   decree  w»s   »39,1S4«31 
per  annujn.     His   incosm  from  real  and  personal   eetnte   is    «>'5,87$  per 
annua,     -^fendant  produced  an  estisate  of  his  business   for   the   ye^^r 
1918,    indicating  thj^t    it  aiight   re  run   »t  a  loss.      For  seTeral   mfwths 
prior  to   the  hearing,    there  had  been  sBjeh   less  than   the  ususUL 
demand   for  his   professional    enrrices.      He   says  he   tj  inks  this 
was   caused  by  w^r  c  end  it  ions,    and  t^iat    it  will   continue  so 
long  &8   the   railroads   ure   run  by  the   gorerniaent*     However,   his 
estiisate  for  business   ^xperises   for  tha  ye.  r  191f^  does  not    differ 
Mtierially  freai  the  expt^ses   of  previous  years.      'e   think  the 
incoB'.e   actually  e;«rned  w     Id    control,    rather  than    d«>fendant*a 
estimete   of  whf  t   the    incoae  wo^JuLd   le  in  the   future.      It   will, 
w«  think,   usually  be   found  th.  t  defendants    in    cissb   of  this   kind 
are  disposed  to  tr.ke   &  rather  rselanchnly  view  of  future  finnncial 
income,      /^hile  the    iecree  finds    "that  for   the  present  year,    it 
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sp'^^ars   th/^t   the  bueiness  K«y  be   operated    at  a  losa,*  ^e  do 
not  tinderstnnd  that   the   e-'urt  b&aed   its  finding  aa    to  the 
aaovsit   of  alloumy  allowstf  upon   thia  fact   to   the  cxclttsloo  of 
net   insoeie   actually  eam«d  during  the  yanre   imitediatnly  preceding. 

^e   do  not   think  the  rule   annoiineed  in  Ht  rdirg  y, 
H»rdin^.    144   III.   5&6,    to   the   effect   th«t  iriiere  payisetki  of    the 
itlievance  will  diminish   the  estate  fron  ichlch  the  incwte   is 
derived  the   tun^unt  must  be   limited   tc   acVvinil  vants  And  neeee   itiee, 
ia  applicable  to  the  facts  of  thia  csae,   ss  tb«  ooi^lnimuit 
c«it«B48  i  t  la  . 

I^eTiotts  to  this  liti^stlOB  defendeat  jvroTlded 
••arplsinant   with  ^400  to   :'45C  T>er  month.     Ihe    teji^orfiry  fltlijoony 
allowed  VS8   $250  per  nonth.     Just  prior  to  fllin5:  this  bill  he 
▼olontariiy  p»ld  har  $16C  per  aMinth,     A^fter  th*»   dientsaal  of  the 
bill  he  paid  her  :fl?5  per  »onth.     ^ihe  hso  a  aep»r«te   e«t»te   of 
six  or  aeran   th  ?isand  dollero.     Ho  nov  liTea  in  an    .^pertaant    for 
idiieh  he  paya    :126  per  aonth.      At   the    tSna   tho  fsirily   lived   to- 
g«t>iar   in  Chicago,    its  esupenoea,   as  ah«   eluicui  w^re  wore   than 
♦750  per  aonth.     Hr  aJaita   th^y  ware   at   l^aat   |450  p^r  month. 

The  d6fend*:int   doe«  not  Beea  to  have  curtailed  hia 
personal  expeneea  i^  Ich  are  ab'nit   $10,000  fer  annuw.    Including 
therein,  however,   wore  tlusn   nBtOr-n  lAiftoh  has  been  expended  by 
hia,    cxcluBive  of  alimony  paid  to  coraplainsnl,    for  hie  exj^enaea 
in   c«mnoctien  with   thia  litis&tiflB* 

It  affirmatively  ^ppeara  in   the  record,    tmdieputed 
in  fact,    that  thr'^ugh  hia    a/tent  he  offered   tbe   oowplalnnnt, 
ftrat.    the  sua  ©f   $50,000  if   she  would    ooneeat  to  a  secret 
dirorco,    and  that,    later,    he  raised   thi«   offer  to  ^ir^,r>eo. 
Saeh  case  ©f  this  Kind  wuet  be  decided   on   its   own   particular 
facte.      It    is   to  be  notod  that   ine  value  of   the  dollar  hps  watA 
depreciated  during  the   laet  few  years,    when  naaaaured   in   the 
amount   of  the  neeeastities  of   life   it  will   purehoce. 

Se   are   Inclined,    unrt<»r  all    the    cir cumstanctfC,    to 
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regard   the   sum  allowed  for   alimony   us   aMaewhat   lew,    ^ut  ia 
▼ietr  of  tk«  f^et   that  defendant's   xncemt  htim  Iseen   influcmoed 
by  wAor   candltiona,    «e   <io  not    think  the   finding    of   the    chancellor 
should*    <  t   this   tise,    be  disturbed,      ^hen  we   eonsidsr  tho    statim 
of  the  partieu   in   society,    the  proTious  node   of   liring,    the 
present  ability  to  pt-y,    we   e&miet   say  that   the   decree   is 
KsmifeBtly  wrong   in   tiiis  respect. 

lier  do  we  think  thnt  the   court   erred  am   to  the  amount 
allowed   for   solicitors*    fees.      i;r.   DaTis,    expert,    called      s  a 
witness  for  dfJondant,    placed  the  value  of  these   serrioes  at 
fro»  ,J4,5CC   to   #5,00p.     The  experts   chilled   for  defendant  paced 
their  TRlue   in-   fro»  $8,500  to  31^,000,     The   fact  thnt   coi^lninant's 
bill  w-8  disiBisned  by   th<«  chHnoellor  en   the   first  hearing  and   thtit 
co«Dpl(iinant*8  attorney  did  all   the    work  neces!*!  ry   te  hare   the    c  so 
reTieved  by  the  Apoellate   Court,   prartieally  oa   the  basis  of  a 
contingent  fee,    is  h  tontter,   which   should,    ve    tnink,    be   taken    into 
eonaider.':^ti(m.     The    teatinnny   shews  that  the  solicitor   for    the 
eoBiplfiinant   spent  sbout  ninety  deye   time  upon  the  c^se.      ^Ve   think 
tho  sllov&nce   wr>i3   reasonable  under   all   the  circumutftnces.     Harding 
''•  Harding.    180  111.   481;      Cooper  v.   Cooper,   18fj   111.   163. 

»©r  do   vse   think  the  »llow*mce  by   the    c^^urt   of  the    iteas 
for  attendenoe   of   »   stenogr«pher  upon    the   first  trial  was  error. 
Indeed,    this   was,    na  -e  view  it,   a  neceBSf.ry  expense  of    th  t 
lltig   tion. 

We  also  think  the   court  properly  refused   to  allow 
solicitors*    fees   incurred  by   complainnnt  in   coincction   with  the 
trial    in  Oregon.        \xeh  expenses   we   thinK,    are  not    within  the 
puxTiew  of   our  separate  isaintenance  staiate.     Hor  do   we    think 
tho  dis&llo«Eanc<:!   of  other   items   wf>s  error  when  we   con^'ider   th.-t 
eonnlAinftnt  hrA  soae   separate  estate   of  h^r    own  . 

For  the    re-tsone   indicated   the   decree   of  the     uperior 
Court  will   be   affirmed. 
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On  ^|>eal   of  CHIC.^0  ft?5CORi3  HKR/UBf 

\  Appellnat.  / 


402     -      2495S 


Appellee, 


CBXC^O  RA2Xv;«t&   CCm'A£V  e^  al., 
Ob.  Appeal   of  CKiCAQO  HAl2jiv»X& 
COMPANY,  / 


Appeal  tr«m 

Cook  Coimty< 
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iMaiVrsaiiD  I'M   CPlKIOi    OF   SHS    CCU:?T, 


Ihese  are   separate  ctppeala    (consolidated  here)   by  two 
(iefend&Ate  fres  s  judgTEeBt   in  fevr  of  pl&intiff  in  an  faction 
brought   for  personal   injuries. 

Tbe  deelaration  of  pl&intiff  alleges   thnt   on   rctober 
5,   191S«    she  v^M  a  passenger  on  a  north  botmd  ear  of  the   defendant 
Railvtgrs  Coo^any;      that  she  signalled  the   ear  to  stop  at  Byron 
street;      th£  t   the   .Railways  Company  stopped   the    oar  in   a  neigligent 
leaner,    and  th«t,    et   the   saise   tia»   and  place,    the  defendant, 
Chieage  Record  Herald  Coatpany*   v^oi  driving  an  aixtosiobile  upon 
said  street,    end   thr^t  while  in  the  exercise  of  due  care,    she 
eas  run  into   mM   knocked  doam  by  the   autoiMbile,   by  rMison  of 
the  Joint  negligence  of  the   defendants. 

la  her  second   count   she   set  up  se  ordinance  of   thm 
CitjT  of  Chicago,   requiring  the  operators  of  stive t  eare  to  etc^ 
at   the  nt*»rest   crossing   in   the  direction   the  ear  wrb  </ oing,    and 
snother,    re  miring  drivers  of  Tehicles,    upon  oYertaking  «ny 
street  ear  stopped  for   the  purpose   of  discharging  paaeengers. 


>dT^S 


not  to  puoa  or  ^proRCh  within  tan  foot  of  tho  o«r.     It  further 
ehargod  violation  of  thooo  ordinKncos  by  the  c(«foadnnts 
reopectlTely,    by  neano  whereof  she  was  injured* 

The  defendants  filed  the  general  issue  sad  the  Hemld 
Coapoa/  filed  s  special  pl'»a,   denying  ownership  and  control  of 
the  Autonobiie .     2t,   howerer,    offered  no  oTidcnoe   in  support   of 
ti^e  plea»    but  at  the  oonclusion  of  plHintiff*u  o^ldemce,    ^sade 
a  notion  for  ^i    iirected  rerdict,    which  irus  denied,    .ind  it 
thereupon  refused  to  offer  further  evidence   in   its  own  behalf, 
fha  plaintiff   contends   that  the   special  plea  was   insufficient, 
but  wnether  this  be   true  or  not,   we   tr^ink  the  evidence  for 
plaintiff   showed  o   i^riiBa.  facie   case  on   th^t  issue,   w^iieh  w&s  not 
rebutted,    nnd   th^-.t   ti>e  jury    was    justified   in   finding   thet   the 
autOBObile  w&a   owned,   possessed  and   o«ntrolled  by   defendant.      It 
is  furtli«r   <^gued  by  both  dt  fondants   that    the  evidence  failed   to 
establish  negiigenoe   t.»  to  either  of   them,    and   drfendent  Railimys 
Co&p&ny  strenuously  contends  that  pl&intif<*  *b^n  guilty  of 
contributory  negligetoe,   wMch  would  b-r  her  rseovery. 

Iherc  was,   we   thinlc,    evidence   froK  ihieh  the  jury 
could  re&tionably  find  thi  L  tht:  atrett   eitr  wf.s  stopped  en  the 
wrong  side  of   tbe   street,    contrary  to  the  requsst  of  plaintiff, 
end  that  fiiljBOEt   imn  fiidi&tely  after  she  ali^l^ted,    shs   was  struck 
by  the  eutcaobile,   which  rss  Velng  driven   f>t  c   speed   of  f\b<>ut 
twenty  Kile&  an  hour.     >.e  tt^lnk  ths^t   the  jury  w/s  justified   in 
finding  the  u-  feaunnts  guilty   of  negligence  which  proxlBw tely 
tendea  to  cau6e  the   injury,    and  that  it  «r^B  also  justified  in 
rinding  ths^t  tlie  plaintiff  wue  In  the  cxereise  of  due  care. 

Def eiidunto,   however,    further  assign  .nd  i^rgue  error 
on  account    of   Ins  true  tions  given   at  plaintiff's  requftfit, 
inetructiaa  nuEber  IC  properly  told  tho  jury  that   if   it  shot  Id 
find  fr»n  the  evidence  that  both  dofc-ndrtntn   were  guilty   of 
negligenoe  vitiieh.  wub  the  proxlesate  oauee   of   tiie  injury  to 
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plair.tiff  :i»  set  forth  In  thfi  declaration,    th-^t  rlslnt-iff  irjis 
an  injarcd   tind  w.vb  j.ot  entity  of  contri>mtf>ry  nue^ifi'^  ;c«,   it 
Kh-Mld  find  A  verdict  agrilnct  both  defen-if^rt*,   and  continued, 
••if  /'ia  BhxilA  find  frora  t^«  nmyonicrnnee  of  t>  e  «Tl<r\once  this^t 
only  3o«  nf   the   defeudixntu  was  gtillty  of  tJw  nogligttne*  «)^J.eh 
VOJ5  the  prr>r.l^«it«  c&usc   of  th«  iiijuri«s   to    th«  p.lniniiff  aa 
coiq;>l&ined  cf   in  the  Aecli^jpr  tion  hiereic,    if  y<Ha  sh-uld  find  fron 
the  prepooderaact!  of  the  eTidenee   th/it  thcf  i:l©irtiff  suctalnvci 
&u«i;  injurlee  i-nd  Ui^ti  ah»  vaa  ftxtfreieing  dttti  cure  for  hor  own 
safety,    th«n  youx   TOjMict  chouli  t«  f  %'  tiw   plsdntlff  and 
ti^ninst  iha   nBXtl   iGffmdj<nt   who've  negligrrn«n  imw  tVMK  proxiraat* 
CKtt85  of  the  iti^ury  cor^li*lnod  ©f  rnd   tuiatblned  by  the   plaintiff." 
This  part  of  th*  inotructlon  vnn,  %'e  think,   cl&jtrly  orr'noeusi 
in   th7.t  it  sAsuntod  tliftt  one  of  the   dcffrnimts  was  guilty  of 
negligence. 

n&iiitiff**  Inat ruction  nu9«l>?r  11  ru  to  d^tameies   l3 
also  subject  to  crltlciaiB  for   the   ru  »c«i  ufi%  forth  in  1.   C»  i{^«  a» 
Co.  V.  ^0^1. OB.   221  111.   4s.         InotxnietloR  nuabtr  12  told  the 
Jury  that   it  va^a  not  neoosb^^ry  that   »ny  'vltnece  sho^ild  hare 
«X]freseed  cm  opinion  &a  to  the  earmnt  of  daar^ess,    "but  tibe 
Jury  Bay  thcmselTee  nske  sttcb  e£tljni>te   fron  the  fact*  and   air-' 
cuswtvr.oee  in  proof.**     tThie  ln»tTiactlen  -.tc^IcI  b«  correct  if  lisited 
to  df«ftf:ci3  suelt  as  pain  and  auff^rinst   ^ut  1*  iRcornrot,    7The:r«, 
;$is  here,   there  ««re  Plains  1  oloKente  of  du^s^e   capsibltt  of  exuet 
proof. 

f«  think  also,   there  irai.9  error  In  the  »4>ci9t>ion  of  certain 
pHrts  of  plaintiff's  exp&z'i  evidenee  vhioh  we  will  not   dismaee  ttt 
leasth.     Kinbrcut-yh  v,   ChXttr.no  City    Ay-g ,      o..    g72   111.  ?1. 

For  the  errore  indicated  th<s  Jul^aunt  ncjs  t  ba  reveraeA 
oad  the  e^use  rcmsinded. 
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«.  PRBSIDUO  JUSTICE   MAICHSTT 


On  April  19,   1018,   plaintiff  filed  a  statesent  of 
elaia,    alleging  that  he  vas  enployed  t>y   the  defend^uit   ^s  « 
earpenter  from  teareh,    1909,    to  Deceir:ber,    1915,    nnd  that  there 
was  an  impaid  balance   due   to  hia  fren  the   defendant    for  such 
serrices  aaoanting   to  $175.05,     An  itealaed  statement  of 
account  k^us   attached   showing   in  detail   charges  amounting  to 
the  sum  of   $1, 015.05,   and  credits  on  account   of  paynsnts  made, 
amounting  to  the  sun  of  >84C.     The  respect  Its  dates   of   each 
IteB  charged  and   credits  giren  were   also  stated. 

The   affidavit      Of   merits  as   to   each  item 
accruing  on    or  before   /^ril,    1913,    pleaded   the  iitatute   of 
Lijsitatione.      It   further  set  up  that   the   charge  per  day   as 
shown  in   certain   other  itens  sh  uld  hare  been    $2.<^0   instead 
of   |2.50  per  day.      It  also  set  up   that  the  account  had  been 
OTorpaid  by  defendant  to  the  extent  of   $56.55.     Defendant 
counter  claimed  for  t>iis  sum  against  the  plaintiff. 

The   court  found  for  the  plaintiff   in  the  full 
amount  of  balance   claimed   and   entered  Judgment   therefor. 

i^pDellent  has  nrgued  here  in   the   first  place 
that  the    court  erred   in   its  interpretation   of  the  ^Hatute   of 
Limitations.     A&   argued  the   question  presented  is  one  of  law 
and  there   »ere  no  prepositions   of  law  sul»aitted  by  either 
party   to  be  held  as  law  by  the   court  and   the   question  doas 
not  arise  on  any  ruling;  of  the    court.     We  are   therefore 
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linltedl   to   the   ccm elder atioa  of  errors  aealgned  and  argued  &• 
to  the   rulings  on  the  adnlBeibility  of  eTidence  and  whether 
the  erldence   suetaine   the  finding  and   Judgaent.     JButual 
Protective  Leaf^e  ▼.   McKee.    223  111.   364;      Armstrong  ai.Co.  ▼, 
Barrett.    46   111.  App.   193;      ?lood  ▼,  Leon-ard.    44  111.   App.   113; 
Bredhoff  et  al.  r,  Lepntm   et  al.,    lai   111.   App.   247;      Kullin  t. 
Johnson.    98   111.   App.   621;      Jacohaon  t.  Liverpool.   London  ft  0. 
Ins.    Co..    231  111.   61. 

Me  errors   are  assigned  end    argued  as   to  the  rulings 
of  the   court  on  the  admissihility  of  eyidence.    and   dterendent    does 
not  ae  we   underetfluad  it   contend  thst  the  finding  is  against 
the   evidence   otherwise   than  on  the  issue   of  payRent.     Ihe  plain- 
tiff adTits   tti»t  dofendant  is   entitled  to  an  additional   credit 
for  a  check  of  #50.00  dated  Mnreh  13,   1912,   which  wes  received 
and  cashed  ty  the  plaintiff. 

Plaintiff  also  admitted  hy  his  pleadings  a  payment  aade 
In   August,    1914,   of  ,v35 .      In   the  exhibits   in   evidence    is  a  check 
dated  July  25,   1914,    for   the    nvm  of  $35,    irtiich  the   endorseoisnts 
thereon   show  wus   collected   by  plaintiff  July  31,    1914,   which  we 
think  represents   this   itea.      i'leintiff   testified  upon    the  hearing 
that  he   was   sure  he  had   received   135  in   CRSh  from  the    defendant 
end  we   therefore   tiiink  this  amnuest  should  be  allowed  as  an 
additioma   credit,      riaother   iteaa  of    $50   is   claiaed  but  the 
evidence  *ith  reference  thereto   is  not    clear  and   convincing, 
the  burden  of  proof   is  on   defendant  m   the   is^ue  of  payinent . 
jife    think  the  defendant   is  entitled   to   total   additional   credits   la 
the   BUS  of  |85  and  the  balance  tee   should  have  been  found  to  be 
#90.05. 

If,    therefore,    the  plaintiff,    appellee,   will   within  ten 
days  froffl  the   filing  of  this   opinion   enter   a  remittitur  of  ?*85  from 

the   amount   Of  said   judgmwat    it  will   be  affirmed  for   the  a»oant   of 
#90.05,    otherwise   reversed  and  reaanded, 

A£7IR]i.;I>  OPOi^    ri£UIT'lITURpIU4;HWliSIiSVx;H3iSi)  AlfD  liKMAHUfiJ). 
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ifi.   JV^TZCK  BAHHtt^  13aaV£;KbD  SHK  OP£ii(S   OF  TUB    COiJHl  . 

This  VS8  a  bill  filed  by  plaintiffs   In   error   as 
minority  etecX  boldors  under  i:ec.   ?&  of  th«  Corporation  Aot 
of  1872  f^s  aaended   in  1677,    for  the   disBolutien   of  the   ntvell 
rrinting  &  Binding  Coiq)Bny,    en  Illinois  corporation,   «n4  ter 
other  relief.      On   h  hearing   of  the   Issuee  before  the   disneellor 
the  bill  w{«8  disBiesed   for  wnnt   of  eqtiity. 

All   of  the  parties  recognl^ved   that   coaiplaintmte*    right 
te   any  relief  depends  pririRrlly  on  whether   they  were  bcmn  fide 
•took  holders   of  said    Illinois   crirpori^tlon.      If   the   disisissal 
of   the  bill   vas  Justified  by  evidenee   tending  to  shew  that   they 
were  not,    then  we  need  consider  no  other  question. 

Qee.  M.  Atwell,   one  of  the  defendants,   was  president 
sad  owned  m>st  of   the   etook  of  said   Illinois    eorpor>;tion 
(referred   to  herein  as   the   Atwell   Coa^any).     He  becsise   interested 
in  ergnni^ing  the    "yewspsper  wagazines  Corporntion*    (referred   to 
herein   ^s   the  Newspaper   Cea^any)   to  publish  a  sagazine   tb  be 
used  as  a  supplesMnt  to  wunday  newspapers   in  forcing  which  the 
subscriV'srs   received  with  e»ch   3  shares   of   its  stock   I   share 
of  the  Atwell  Cos^any's   stoctc  wMch  said  Geo,  K.   Atwell   caused 
to  be   issued  to   there,    nnd  across  irt^ileh  were   etHisped  or  printed 
the   words   "1'    per  cent  per  ennuis  guaranteod*.      Uoa^leinants 
contended  th'jt  they  thereby  beeaate   obsolute  owners   of  t>K»    <itwell 
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Oompnnj^a   nXoek  30   issued   to  th«?t,    and  d«fendftnta  thrt  said    stock 
vas   to  \)9  h«ld  by  coaiplainante  iii«rely    -a   seevtrity  for  the   continued 
•olvcncy  of  tho  Yiewspaper   Contpany   so   long   rb   thay  •rore   stock 
holders   therein*      «>hile  we   tbink  the  groat   weight  of  thf>   cTidene* 
sustnlns  th«  latter   conterition,   yet   it   is  unnec«9aary  to  dmll 
upon   tHet  f«3ture   of  the   0f<e«,    if,    as  «•  also   think,    th*?  evideneo 
eloarly  sustains  the  further   eontention  of  defendants   in   error   that 
•XI  the   etoekholders   of  the  Nowepsper   Cowpviny,    including  con- 
plsinants,    BUhsequently  entered   Into  an  a^^reenent  with  said  Atwtll 
to   surrender  such   stock   to  him  fnr  a   connideration,    frhleh  «aa  fully 
ox^<;ated  on  his  part. 

The  Hewapeper   Oovpany  rrs   organised   1b   19r^ .     T«»*r«JB 
the  end  of   IQ'^iJ    it  had  ah^ut   r«achc<l  the  end  of    its  resTurcos, 
wherottpon   a  meeting  of   ito  stoc)£  held*rs  whb  hsd  to  consider  a 
prflposition   of  another   corpor^rtiwi,    the  Literary  feftf^aKines 
eorpor»4ti4n,    (hereinafter  referr*-.?*.   to   as   the   Literary  CoJtpeny) 
to  purchase   the   riOBete    sf   the  ^-iewBpaper  CoBpany  for   ;-10,fK>G 
easlh  and   2C0  shares   of   ite  stoek.       .t  th;  t   meeting  an   af^reofi^^nt 
for   a  sale  upon  tliose   tenns  vp.s  effected,      r.t   the   Bmree   "leeting 
aii  »pp-»rently  as  a   condition  of  .twell's   consent  to  the 
aceept^iee   of  euda  pr^jpositiOB,   he  aiado   s  prcposltlrw   in   effect, 
•  as  testified  to  by  six  of    defendants*    iritnepses  present  at 
the  K«etinp,,   •  thit  th«^  should  take  the  Literary  '.:oajpany*s 
stock  ft  pm*  equ»l    to   their  original   inreststtat    in  exchan^re  for 
their  Eewep^er  ^nd   '.twell   stook    to  >»e  returnei   to  hitB  in   oon- 
siderntieK  of  his   %ar««ing  the    indebtertneRr.   of   thr  Ne^Rp?f»«r 
Coapany  anfmnting   to  seyeral   th-^ntiaad  dollars   ^nd   ^aytn*:  thes 
the  10  per  cant  gtifiranteed  on   the   face  of   the  Atwell   stock  up 
to  the  date   of   thf  Tranefer  to  th«  Literary  CoKpany,     Tber-e 
witnesses   said  th" t  both  propositions   rerp  e«hr«^ccd   in   one  KOtieii 
th&t  was  unaiF^imcusly  carried.      All  a^-reed   thst   soiBe thing  of 
this  kind  was  discuseed  ut   such  usee  ting  end   thr  t   a  motion  vas 
9Ut.      Bttt    coisslainwits  Sdward  Howlnsd  and  his   wife   itmAm 


lS»S:A  btK^,ii  dil-v  if&^f!f& 

,a«tr  .?i    *&  i>i5.-«  {»«^t  -^^^i:'. 


i^Ji 


-3- 

testifled   thi.t   while   a  aotion  was  put  no  definite  aetlno  w«8 
t&Jcen   thorecn.      CoBplsinftnt    vfirfteld  did  not  even  reirei»ber 
whether  be  was  at   the   neeting,   although  se-veral  vitnees^s 
testified  to  his  presence  and   -'CtiTc   participation.     The  pre- 
ponderance  of  the   eridftnce   is  that   only   one  Eotion  wt-.*   put, 
that   it  esJ&raced  both  prepositions,   end  wae   carried  unanineuaLy. 

It  is  3ig?»ificant   th  t    all  the  tercES  of  the  etockholdere* 
•ipreesent,    as  embraced   in  the  motion   testified  to  by  defendents* 
witneeoes.   were  subsequently  Cijrried   r>ut   except   th*»t  complainant* 
failed   to  return  their  ^\twell  stock  and   swne    of  their  Kewapaper 
Coiq>«iiy*8  stock.     The  literary  Company  carried  out  it*  propOeiUon, 
aad  Atvall  his.     In  accordance  with  the   teraia  of  the  latter  all 
the   atockhol-iers   receifed   the  nuwber   of    shores  of  Literary 
Coaqpany*e   etock   as  proposed  by  Atwell,   he   relinquishing  idust 
would  otherwise   hare  come  to  hiai  is   order  to   effect   the   arram^ereent , 
and  IC  per  cent   <m  ttie   Atwell   stock  to  the  date  of  the   transfer   to 
the  literary  Cawpmy,    which  together   with  the  Kewspaper  ^^oiEpany's 
Indebtednose   wjui  paid  by  A.twell.      In   other  words,    all   the   stock- 
holders  including  complainants  admittedly   consented  to  t>ie   transfer 
to  the  i-iterary  Uos^mny  and   un lueati onably  received    the  benefits 
of   the  private   arrangement  between  theaa  end   Atwell.      Atwell   «t   the 
time  of  tlic  hearing  BOfse   ten  yenrs  later  siiqpposed    complaiaanto 
had  returned  their  stock  according   to  the   afirsoment.      In   the  raoan- 
tlEO   Uiey  B»de  no  elais  for  dividends   in   tlw   Atwell  Co^«yiy»  &   stock 
nor  sukdo    ay  inquiries  of  hMm  or   the  eonpany  with  regard   tiwreto, 
laid  presented  no   convincing  ret-swi  for  not  doing  so  if  they  still 
regarded   themselves   stockholders   in   the  Atwell  Cosjpany* 

la  connection  with  coa^jlainante*    retenti<m  of  the 
Atwell  Compnny'e   stock  it   is  signif leant   thf.t   they  also  still 
retain  some  of  their  Hewspeper  ^©ispimy's  stoek.   the   obligation 
to  surrender  vftiich  they  do  not    question,    they  having  received 
Literary  Comuany's   stock  in   its  a tend.      a11   the   other   stock- 
^®\^-^!L  ^iL^«5.Ai®?l**'l  li-O^  tifeeir  Atwell  and  Kewspaper  stock 
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«nd  recciTsd  no   other  benefits   trem  the   transitetion  tiian  those 
received  by  coKplainsnts.      Aether   the   At-««11   stoek  Issued   to 
the  MmwBptpmT  '"oa^Msny's   sub&eribers  vae  intended  &&  eecarity   or 
otherwise,    we   t^iinit  the  eTideccu  clefirxy  shows   th^t  there  wf^s   a 
subsequent   valid  n,  reeiserit   on   their  part  to  return   the  snae  to 
Ceo.  it,   .>t«ell   which  was   carried  out   ia  every  respect  except ^g 
as  to  the  fomality  of  the  oetual  surrender  of  era^Iainants* 
stock  wiTiieh  under   the  circmnut^nces   tney  mint  be  deesed   to  held 
iB  trust  for  Atwell. 

Coa|>lein«Bt8  dree  out  by  cross  examlm^tion  th&t  after 
th«  TOte  wna   takon   on   the  prc^oAitions  Atwell  dictated  whfit 
ie   referred   to  i»s  a  "reeuuse"   or    ''statesf'nt*   of   the.  action   ta^m 
tli&t  Wbs   eigxiod  by  the  parties  present.     This  was  d«ie    in 
response   to  a  request  by  a  representative  of  the  j^-iterary 
Cospany,   present  »t  the    see  ting,    to   show  the   cimsent  erf"  all 
tlie  stockholders   to  the    transfer   of  tix    Rssets  of  the  Newspaper 
CMq^any  to  the  Literary  Company.     This  whs  ap^rently  its  solo 
purpo^.      v-rhile  eoseplainants  had  no   recollection    of   signing   ^ny 
statement    they  testified  that   they   signed  neae  with  rei;«rd  to 
transferring  Atwell  stock,   «id   there   is  no  definite  testisun^ 
that   such  Btatesent   contained  anything  except    the  aasent   of 
the  stockholders  to   the    trarisfer  to  the  i.iterery  Coaqjany. 
No  minutes  as   such  nf  xtm  stockholders'   Bseeting  seem  to  hawo 
been  taicen.     A  diligent  search  for  nny  papers   relating  to    the 
Kiatter  was   oiade  by  Atwell,    the  president,    Howard  M.  iiowland, 
the   secret^ory,    and   j»twell*s   stenographer  who  tosk  the  dietatitti 
of   the  resua»   or  stateasnt.     *  either  any  jsinutes  nor  »wih 
statement  was  found  upon  such  searda.      It  does  not,    timref <vtt , 
definitely  sppear  thvt   there  was  a  written  a^reftisent  between 
the  stockholders  with  referentNi   to   ti;e   return  of   the  Atwell 
stock  or  anything   else  except  ss  to  the   aeceptanee   of  the 
Literary  Uos^sny's  proposition.     Tto  d«»sBd   for   such  a  stat^unt 
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was  isa;le  by   the   latvir    coKpmxy* b  repreoentatirci   rtjoreiy  for 
•TidAnce  of   the  l«{;Hj.lt3r  »f  such   trfjcisttar .      Iv   vto  not  conc«mttd 
vltli  aoiy  priTat«  sxran^ment  bet,«»en  At^P^li.   ta^ii  the   Btockixuld&rs 
•f  thtt  Ketrspapsr  Cr>apimj,    wniich  vculd  hrxdly  find  place   in  a 
•tntcRcnt   for  the   Literary  Cmepany.      It  not  apye faring  dof ucillaXy 
that  tter*  v»s  cmy  written  H^reejcent  batveen   th<*   stockttoldera 
•zeept  aa  te   the   trsnafer   to  the  Literary  Coi^bny  tmd   that  no 
regular  nslautee   of  the  »trck>2oldcir8*    nieeting  vera   kept,    and   if 
kept,    thrt  after  dlllge&t   ^e'roh  where   they  would  likely  be    if 
in  exictenee   they  could  uot  be  f'^nd,   «e   think  th«re  waa  no  error 
ia   denying  coispluin&nts*    .'R'^tinn    to  exclude  the  t^Tidunce  henrd 
aa   to  iriiat   took  place   at  suoh  etocknoldtrra*    ^Deeting.      it  aeeasa 
to  have  been   the  best  evidence   of  the   fact   th  t   a  vete  WcS   taKea 
and  what  it  enbraoed. 

P.eaching   the   coneluaion,    therofore,    that   ooBtplainanta 
were  not   bon»  fide  holders   of   said   stock  and  hHVe  no   equitable 
atanding  »:»   compleinantB   to  a  bill  of   this  chnrtcter    ye  think 
the  decree  dlsmlGfiias  it  should  be  affircied. 
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Appellee, 


JOSEPH  KOWifi, 

Apptllant. 


/ 


Appeal  trtm 
Ts,  f    )  Superior  Court, 


Cook  Covnty* 
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im.   JUUTlGt;  BARHJSS  D.iLIVaJlS.0  TKu.   nPtHIQS   Oy  THa   COURT. 

This  la  a  auit  for  slandor.     Verdict  and  Judgisent  were 
for  appellee,    the  plaintiff.     At  the  eleee  of  plaintiff**  cr.eo 
defendant  sored  to   exclude  the   eTidenee   and  for  an   instructed 
Terdiet   in  his  faTor.     The  motion   waa   denied.     Defendnat   stood 
upon  his  notion   offering  no  defense  and  urges   thet  it  should 
hava  been  granted  beosuse  the  OTidenea  shewed  a  fatal  Tarianee 
in  that  the  slanderous  words  were  spoJcen  in  the  Bohe«iaa 
langiMgs  and  are   declared  upon  in  the    English  language. 

Appellee  oonoedeB  that  the  declaration  snould  liare 

set  out  the  foreign  words  with  a  translation  thereof,   but 

insists  that  as  there  who  no  objeetios  to  the  evidence  the 

question  of  a  rurlanoe  was  not  properly  raised.     Under   the 

declaration  the  words  were  presuiqptiTely  spoken  in  >>;ngliah 

so 
and  there  was  no  ground   for   objection   to   their  being ^poken 

until  it  subsequently  appeared  that  they  were  uttered  in 

Bphemian.     As  said  in  Alford  ▼.  Dennenberg.    17?   111.   331: 

There  are  nany  cruies  irtiere   it  is  iapossible  to 
make  the   o^;jection   in   -dvanco,    ns  where  a  witness   is 
detailing  some   trwisuction;      but   the  ground  upon  which 
a  verdict   is   coked  neceaesriiy  'oecosws  apparent  at 
sooe   time   during   the   trial,    end    if   it   is  not   the   seme 
;6   tb   t   alleged,    it   is   the   duty  of    the  coart   to  act 
upon  objection   r>r  proper  motion    to  exclude    the   eviaenee." 

As  the  motion  should  have  been  granted  the  Judgaent  met 

be  reversed.     ^Shile  there  was  no  other  ground  for  exclusion  of 

the  evidence,   yot  as  the  record  dees  not  show  thet  the  variance 

was   specifically  mentioned  as  the  ground  for  the  motion   so  that 

plaintiff   c<»ild  have  availed  himself  ef  the  rlifht  to  amend,    »e 
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Bh,«}.ll  al90  remand  ths  cruse. 
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n  RE  SSTATS  pY  MARY  li .   CHAPDi ,       } 
deeenBed*  '\ 


lUmX  KAMM, 


Appellant^ 


TS. 


BEBMARD  VILLAITOA,  eX«CUtor  Of 
the  ev.tate  «f  Mary  S.  Chs^in, 
doceasad. 

Appellee,     j 


/ 


Appeal  from 

Circuit   Covupt, 
Cook  County. 


r^ 


«.nte    \j  ^ 


MR,  JllbTiCK   BARHB8  DJOJlV^miD  TKS   OtltllOH  OF  THS   CCVHT. 


This  appeal  presents  the   question  vriiether  a  proTisioa 

of  the  vill   of     Marys.  Chapin,   deoeRsed,    creates  e.  perpetual 

trust  for  the  wintcnsnee  of  a  cemetery  lot.      It  reads: 

I  giro  pnd  l>equeftth  unto  my  brother,   ?red  Chnpln, 
the   Bura  of  Fire  Hundred  Dollnrs;     provided,   however, 
that   if  fi^'ld  ?red  Charln   shall  not   survire  me,    then 
end   In   th>,t   event,    it   is  my  will   th'  t  said  euns  of 
money  shell   f;o   to  my  neioe,    Mabel   0,    i^udley.     The    said 
7iTe  Hundred  Dollars   is   tc  be  used   to  naintain  the 
ceisetery  lot." 

There  is  nothing  in  the  language  enq^loyed  inconsistent 

with  the  expenditure  of  said  bus  all  at  once  or  at  any  time  in 

the  dAscretien  of  the  trustee,    or  that  requires  the  bequest  to 

be  construed  as  one  for  the  perpetual   care   of  so id  lot   in 

violation  of  the  rule  against  perpetuties.     So  rei^i^rding  the 

clauBO,    the  lower  court  properly  overruled  appellant's   objection 

to  the  executor's  final  report  of  payment  of  said  sum  to  Fred 

Chapin,    trustee  under  said  clause* 

AFflHKSD. 
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MISSOURI  P/.CIFIC  RAILV/AY 
COMPiOilY,    a  corporation, 

\  Appelian4, 

v»,. 


JfUASSB,  LlVllfGSTt^v  COMPANY, 

a  oopporfttion,  y 


Appeal  from 

Municipal  Court 
of  Chicago. 
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MR.    JU;:ilCsJ  BARKSSi  DiiLIVKIUD  Tlffi   OPItJiOK  OP  THii  CaTlT. 


Appellant  brought   suit  against  appellee   to  recover   fm 
undercharge   for  an   interstate   shipment  from  Chicago  to  Kansas 
City,    Mo.,    over  the   line  of   the   Chicago  i  Northwestern  Railway 
Co.,    the   initial   carrier,    and  that   of  appellant. 

Plaintiff's   statement   of   claim  wea   supported  by  an 
affidavit   and   set   forth  the  entry  into   pnd  performance   of  o 
written    contract   for  tSac   ahipirient  subject   to   certain   conditions 
in  the  hill   of  lading,    fccnepted  by  defendant,    p.nd  to   the 
classifications  nnd  tariffs  then   in   force   and  effect  approved 
by  the   Interstate   COBsinerce  Conanission,    according  to  which   there 
was  an  undercharge   of   $43.36  for  the   shipment. 

Defendant  denied  none   of   these   averments  and  filed 
no  affidavit   of  merits,    but  filed  a  so-called    "plea"  which  set 
up  the   double   defense   of  the   statute   of   limitstione   snd  want 
of  jurisdiction.     No  evidence  was  heard  or  requir   ■',   hence    in 
view  of  plaintiff's  affida/it   and   defendant's  want   of   one,    the 
court  iu^rnperly  denied  plaintiff's  motion  for  judgment   in  his 
behalf   (ill.   atats.   iuan,  par.   8fJ93)    in   the   absence   of  any 
showing  of  a  different  procedure   in   the  Municipal  Court.     The 
court  properly  denied  defend :mt's   motion  for  judgmait   on   the 
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VmiIs   of   fi  want  of  Jurisdiction^   but   iB^ropttrljr  «lloiied    lefendant*s 
motion  for  Judgment   in   its  behialf  bawod   on   the   theory  that   the  Tblll 
of  lading   did  not   constituta  a   written   contract,    and  hence  t>ie 
statute   of  limitations  had   run  ag&inst   the  action.     Authorities 
arc  hardly  neceeeaxy   to   show  that  bills   of   lading  are   contr  jcts 
binding  as   sucli  on    the  parties   to  t/.eia  as  well   ao   a  rectiipt 
(Hutchinson   on  Carriers,    3rd  ijd.   Vol*   1,    p.   165,    -iecs.   157   and 
■^•■'8;    lii»   ^Rtoh   Co,   T.    C.  ^.    I,   «  t.   Hjr,    CO.,    260   111.    396,    402; 
111.   Cent,   .^y.   Co,   v.   ..chwartg.    l-   111.    App.    49C,    496;      r.iixn  v. 
garb -'^■r in.    "^49  Ved,   303)^unle8B   there   was  fraud   or   mistake   in    the 
execution  which  aro  not  pleaded .     The    contract  here   w^a  not   only 
in  writing,    but  au  pioaded  and   cworn  to   was   compl<:>te    in  every 
respect,    asfentsd   to  by  w'ofonflant  imd  fully  performed  on  plain- 
tiff's part.     Hence,    the   <  ction  having  been  hr  ught   thereon 
within  the    statutory  period   of   ten  years,    was  not  barred. 
Accordln<.sly  the  judgment  will  be  reversed,   and   as   a  jury  wfs 
waived  we   will   enter  judgjsent  here    Tor   the  aa  unt  tworn   to, 
viz.    ^43.36. 

Hl5V.!iiIiBj5i)  AHD  JUDGMENT  Hiii^S   FOH   ?H3.36, 
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VJMDlUGii  OF  7ACT. 

We  find  that  there  was  a  contract   in  writing  for 
the   ahipinont   referred  to  laoade   in  Deceirrp({r  1011,    the   terms 
of  which  were  assented  to  by  aT>pelleQ  and  perfomed  hj 
appellant,    and   thct    the   af^reeinent  wrb   subject   to   the 
classific   tions   and   tiitriffB   approved  by  the   Interstate 
COKurerce   Cosmiission,    ac-rording   to  w>dch  there   is  due  and 
unpaid  from  appellee   to  appellant   the   outj,  of    ;43.36   on 
account   of  said  sliipmwit* 


240    \-      24^91 

CUIZW&  BaKK,    a  corporation 
Of  Mlohigan   City,    Indiana, 

Appallaatj 

Appeal  from 

IfUnicipal  Court 

OTTO  aCHARUSR,    doing  'b\XBixfumf  ]         of  Chicago, 

as  Scharmer  Cenat*   Co., 

Appellee. 

/       2l'5I.A,  63  3 

MR.   JUbTICK  BAHISS  DSLIVKHiSD  THIS   CPIHIOU    OF  THB   ComT. 

This   la  a  eult  predicatod  on   the  right  of  an  asaigneo 
of  a  non-negotiable  choae  of  action  to  aue   in  its   e«a  naae  (1) 
under  ^ec,   18   of  the  Practice  AOt,    and   (2)   on  a  promise   of  the 
debtor  after  notice   of   the   aaaignnent   to  pay  the   debt   to  the 
assi^ee.      At   the   cloae  of  plaintiff's   eTidence   the    court 
instructed  a  Terdlot  for  defendant.     To  justify  the    court's 
aetAsn  appellee   contends  that  plaintiff's  pleading  wan  defeotive 
and  ther6  was  no  evldenoe  to  support  its  allegations. 

The  pleading  consisted  of  a  atateaent  of   clais 
supported  by  an   affid»Yit,    on   which  defendant    took  isoue.     So 
far   as  said   etateaent  rests   on   said  See.   18  of  the  Fraotiee 
Aet   it   subetantlally  meets   its  requirements,    and  had   defendant 
specifically  pointed  out  the  alleged  defects  therein,    or  in 
the   effidarit,   plaintiff  mig^t  haTO  been  allowed  to   nmend  the 
saaie.       Hot  haring  done   so  appellee   cannnt  raise   the  issue   of 
mere  defects  here   for   the  first   ti»e.      (jMcKenaie  et   al.  t. 
Penfield.   87   111.   38.) 

But  en  the  promise  of  a  debtor  to  pay  the  assignee, 
tke  latter  can  sue    in  his  own  name,    a  right  not  dependent  on 
the   statute  but   recognieed  before  the  statute   was  passed. 
(City  of  Carlisle  ▼.   Carlisle   w.  L.  &  P.   Co.,    140  id.   445,    452.) 
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If,  as  we    think,    there  whb  evidence   tending  to  suppftrt  an  aaaigniMnt 
and  such  a  promise  the  ease  should  have  been  submitted  to  the  jury. 
The  evidence   consisted  of   a  letter  from  defendant   replying  to 
plaintiff's  notice   of   the  assignment  and   request  for  payment   of  the 
accovoit.    Baying   "We  will   say  that  this    bill   of  |290.1C  to  A.   H. 
Celbom  Coagpany  wili  be  paid  on  the  tenth  of  the  mcmth  folliwing.* 
The  Colborn  Conpany  was  the  assignor  and  we  find  nothing  in  the 
letter  or  the   record  ineowiistent  with  this  in^lled  promise  to 
pay  the   assignee.     The    letter  was  unquestionably   intended  to  indieata 
defendeait*6   recognition   of    the   aasignsient  and  when  the  assignee 
mi^t  expect  payment   of   the   account.      It   admitted  the  existence 
of   such  an  account  tmd  deiendant*3   attorney   admitted  in  open  court 
that  there  was  something  due   thereon   to  somebody,    and  the   evidence 
tended  to  ahow  that  the  account  wna  due  and   that   the  debtor 
a^aented   to   the  assignment* 

None   of  appelle»)*s   contentiona  justified  tm.  instructed 
verdict  for  defendant.        As   to   the  claim  of  a  T'trianee   in  the 
data  of   the  assignment «      it  was  not  material  nor  pointed  out 
in  the   court  below,     (^ellere  v.    ^xita.    208  id.   518.)     Plaintiff 
did  not   abandon   its  pleading  because   it  did  not  avail   itself 
of  leave   to  amend  on  the  faoa  as  to  such  date,   but, on  the 
contrary,    in  effect  stood  by  It.    ,(f.   C,  R.  R.   Co.  v.  Wiecgorek. 
161  id.   579.)     Hor  did  plaintiff  release   its   right  under  the 
asaignment  except  on  condition  the   debt  wbs  paid  to  the  receiver 
in  bankruptcy  of  the  assignor,   who  did  not   collect  it  but  on 
the   contrary  notified  the   defendant   to  pay  the   same   to  plain- 
tiff.    While  there  waa  no  proof  of  the  validity  of  the 
assignment  under  the  law  of   Indiana,    where  made,    it  was  good 
at   coffiKion   lew,    wV)lch,    in   the  abaenc;e   of  proof,    is   the   same    in 
Indiana   aa  here.     As   there   was  evidence  tending  to  support   the 
statement   of   claim  the  verdict   should  not  have  been   directed. 

Henea  the  judgment  roist  be  reversed  and    ihe   cause   remanded. 

RaViiHSKD  ASH  RUiMAHDSD.     
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JTCRAHBA  i;t^OK^^,    doing  business      |  ) 


) 


Appeivl  froB 
,▼••  /  }  l^unicipal  Court 

of  Chiengo* 


C.   C.   JfBJil^  and  oipRO-?  0.   Cm  CM,  )  ^ 

KH.  JUSTlGi:  BA?arKi  T3i@LIVaRSD  rm  GPIKICB    Oy  THE    Cr^TRT. 

AppeXliint  br'^ught  suit  to  roeoTer  d;uim£e9  on  tht 
theory  of  alarepreaentation   «nd  breach  of  ioplied    rrsrrant  -  by 
appolloes   In  ft  sal*  tD   thus)  of   throe   car*   of  potatooo.     This 
«PP«r1  in,  from  »  judipaont  ontorod  on  tho  court's  finding  for 
defecdftnto. 

I>8fc:ndt*.ntfi  did  buoinoso  at  Volga,  tiooth  Dakota,   and 
vera  lotLc'iing  et%rn  ef  potatoes  purohneed  fr<m  faraors  in  th&t 
loo^jllty  with  the   intention  ef  shipping  and  sailing  Uieai  to 
the  best  blfidor,     Plaintiff  duoJlt   in  potatoes  in  Ci  ioajjo  and 
her  a&ant  la&rko  was  bwyinu  for  hsr  in   -.outh  Dakota,     lolephoning 
frojs  about  40  miles  fro»  Volga  he  had  a  conYors  <tion  with 
rlof entrant  Dyball  about  stoat  potatoes  defendnnts  had,   price,   etc. 
Byball  gave  doseription  imd  pries.     In  a  later  oonT  rsatioa 
th*t  dfiy  oyer  th«   telephone  a  denl  for  the  Uhree   cars  ot  the 
pric©  submitted  wae  eloaed  "f.  o.  b.    /olga,    consignKont  to 
plaintiff  Kt  ChlCfj^o.*     The   anlo  was   Oct.   13,    1917,    mnd  the 
pQtetoos  s^rrived  in  Chicftgo  about  ten  days  later  in  a  condition, 
as  t«utified  to  by  plaintlf :s*   witnesses,   whereby  on  reaaaortment 
about  ona-fnurth  of  thew  w«b  found  to  be  frozen  and  spoiled, 
and  the  rest  not   in  a  Rsrchantable   condition,    »nA  plaintiff 
aold  the«  at  a   considerable  loss. 

The  parties  differed  as  to  the  telephme  conTcrsrtion, 


•s» 


Jhtxkm  elaiaing  th  .t  ny^all  ropretsonted  th«  potato**  h«  vas  load- 
iAg  an  scood  noun**  utocK,    ucvecjievl  ».nd   Tine   •iuft',"   and  Py^sll 
elaiminn  thnt  h^   toltl  I^jT^tb   that  ths  potato**  were  not  Boreonod 
but  fleld-rva  pctrtocs   In  £0f><a   rendition  oxcttpt   that  ther*   wer* 
a  f«w  frost-bitten,   net   to  >3Xc^eA  a  peek   In  a  loaa,    {okI    th»i  h* 
ittvltttd  MarVa   to   inspect   tfe* i,    whlon  ht  dii  not  do,    but  that 
th«y  c^^nforxaedi    t-^  the   leecripllon  he   gav*«     Dfifendant   Cotton 
i**tlflod  to  *  t«l'!">haxn  c :/ii^*»r3utioa  vith  itto-jt*  had  later  la 
th*   day   in   Bv>b«tfm'^"«   the    a«w«4   <^«   that   toatlfiftd   vo  by   i<y>>eil, 
•ad  their  tentlcsony  f^   to  thc=i   oonditlca  of  the  p9t>ato#:>  Trher. 
l*ad*0t  irrs  ccrrobore'.ted  >y  oth«r  witne****.     On  th*  othor  hf>nd« 
pliiintlff  Introduced  «vii«(i0*   tending  to  shov  th»t  on  inspection 
•f  the  potctoeu  aJter  tlioir  nrrlTal  abf^ut  on**fourth  of  thwn 
««r«  fro* t<>)}lt tern  and  rr>tting,   und  that  the  r*Bt  v*?*  unapnreh^tlibl* 
beciufe^  of  inferior  ais«,   dirt,   etc..    Mind   thrt  the   weight  di*^  net 
corrtf^jond  with  th«-t  (£iT*»n  by  defendant*. 

x'o  •htill  net  Uttdertcike  an  analysis  of  th*  evidence  to 
deterniao  the  aoat  credibl*  theory  cls  to  the  terms  of  the    rortraet 
or  oonditicn  or  the  potwioia*  either  before  or  aft«r  ahlpBtftrit, 
•  r  dikcutts   what  laay  have  \m^x  the  effect  upon   ;hoa  of  trsn-zinz 
w«atk%r  while   zn  the  coura*  vf  traneportatlon.     The  ooefllotiftff 
*Yicertc«    ib  of  aueh  a  char^icter  that  ••   canriOt  say  that   the   cmirt** 
flftdiaai*   rere  as&iiifcatly  ag.ilnst  the  wsigjit  of  the   eTldenca,    or 
tliat  th*    court   w?  9  not  isarrantod   in   finding  that  olalntiff  f-^iled 
te  ofctsfeilah  by  a  prepondcronee  of  evidence  her  elain  of  n  eel* 
for   oth«r  than  unaoreened  or  field-run  potato**  dellTere.bl«»   for 
Bhipisent  nt  th*  pl^ce  of   sale  under  olrcojsietaneeB  mikln?   th*  rule 
*f  Gi:ve&t  css>ter  fcpplieabl*.      »  ith  thi*  ooneXuelon   it   Is 
unnuee^t^oxy  to  dleousta  th*   uootrln*   of   implied   v^arranties. 
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\  App«ll««, 

Ta.    \ 

THE  L.  &  M.   RUBBlllR   COlttMY, 


a  corporation. 


4PP«ll«at. 


815 


Appeal  tT9m 
UuBlcipaX  Court 

of   Chicago. 

lA.  63  4 


MR,   JUtiTICS  BARE33  HeILIYSRSD  THS  OPlHIQS   0?  tHS   CriTRT. 

Thi»   suit   ie  based  upon   the  right   to  rescind  s 
eontraot  m.d  recorer  the   consideration  paid  ifith  interest 
•n  aecoimt  of  appellant* s   failure   to  perform.     The  rerdiot 
sad  Judgjsent  irere   for  ^filO.&i^    the  amr^nt   cl&iBsed. 

On  pAjment  of  |!i90  hy  appellee  he  receired  fiT« 
eharea  of  the  appellant  coo^any's  Steele  together   ^ith  what 
is  designated  as  an   "original  Btockholder'e  bonue'  and  sn 
•identification   card,"     the   "honua"   ie  a   eertifieate   of   the 
company  that  kartens  as  sn  original  stoek  holder   is  entitled 
to  buy  for  his  personal  use  the   cempany*^  tires  at   cost  of 
manufacture   &u  long  as  he  coitinues   to  ovn   the   stock.     Cn 
its  faoe   it   is  stated  to  be   "in  the  nature  of  a  bonus,"     not 
salable,    transferable  or  negotiable,    and  to  be  void  if  pur  chases 
are  made   or   attempted  for  other   than  personal   use.     The 
identification  card   contains   these   saxae  proTisions  and   is 
intendad   to   identify  the   stockholder  entitled    to  end  assured 
of  such  priviJbega. 

Appellant   company  was  In  the  business  of  manufacturing 
automobile  tires,    and  appellee   in  a  business  requirii^   frequent 
supply  of  them.      It   is    apparent  both   froH-  the  nature   of   the 
contract   ?<6  evidenced  by  the   -aocumente   above   described,    which 
were   sinailtaneoualy  delivered  with  the   cash  p&ymont  of  $500, 


# 
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as   mil  as   th«  attendant   cirotimstanoea   and  reprasentf  tione, 
that   one,    if  not   the  sain,    inducement   to  appellee**  ^eooming 
a  stockholder  was   to   obtain   tiree  at  aanuf acturer*a   cost,    and 
it  is  also  apparent  that  the   contract  was  entire  and  not 
dirisible,    the   sale  heing  for  a  gross  price,    and  the    consideration 
heing  neither  expressly  nor  iiqpliedly  apportioned   to  matters 
embraced  in   the   cofitraot,   namely,    the   stock  pnd  the  p»<.rsonal 
priYilege  given   to  an  original  holder   thereof*      (35  Cyc.   113, 
116.)     The   transaction  might  haTS  been  a  profitable  one   to 
appellee  had  he   obtained  the  tires  he  needed  eren   if  the   stock 
paid  no  diTidend,   and,    in  fact,   none  was  ever  paid.     But  the 
evidence    terided  to   shov  that  appellee  was  unable   to  get  tires 
needed  for  his  personal  use  after  having  applied  therefor  at 
appell8nt*8  local  offices   at  various  times   in  the   course  of  thm 
three  years   intervening  entry  into  the  contrHCt  and  bringing  thAs 
suit.       Accordingly  he   tendered  beck  the    stock,   bonus   certificate 
and   identification  card  und  demanded  the   $500  paid  therefor  with 
interest.     Appellee  refused  to  accept    the  tender  and   to  return 
the  money.     Hence   this  suit. 

The  defense  set  up  in  the  affidavit  ef  merits  was  la 
subBtance   n   denial  of  the  promise   to  furnish  tlreit  en  demand,    and 
that  prior  to  plaintiff* a   attempt  at  rescission  of   the   contract 
the   eoBopany  kept  tires  on  hand  to   supply  all  rof  a  enable  dema.nd8 
sad  that  during   that  time  plaintiff  did  not   call   for  or  request 
them.     On  these   issues  of  fact  we  find  no  sufficient  reason  for 
disagreeing  with  the  verdict   in  plaintiff's  favor  and  hence  need 
not   enter  into  an  analysis   of   the  evidence  bearing  thereon. 

Appellant  urges   that   the  contract  was  fully  executf4 
and  that  plaintiff   could  not  rescind   in  the  absence   of  fraud 
in  inducing  the  purchase.     As  above  stated,    the  transaction  was 
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not  a  ttttre  sale   of   etook  but  a  ccntraot   to  furnish  tires   to 
plaintiff  at   cost*     As  to  such  promise  the   contract  w^u  executory, 
and  therefore  subject  to  the  right  of   rescission  for  failure   to 
carry  it  out* 

The   contention  that  appellee  lost  the  right  to  rescind 
through  delay  ims  not  nrnde  below,  and  fOr  that  reason  need  not  be 
considered  here.     But   in  view  of   the  fact  that  plaintiff  persisted 
in  his  atte8ii)t   to  get  tires  from  defendant  for   a  long  period 
eTidently  hoping   from  the  explanations  given  th&t  his  request 
would  ultiaiately  be    cooiplied  with,    and   the  fact   that  he   receired 
nothing  frera  defendant   except   the  papers   referred  to,   we   find 
little  room  for   the    contention   or   application     of  appeli«int*8 
authorities. 

W«  ti^ink,  too,  the  reaclBoion  was  coaplete  and  not 
conditional  aa  contended.  »hile  plaintiff  nay  still  possoss 
the  stock  tendered  as  aforesaid  ho  must  be*  doesMd  to  hold  it 
as  bailee  for  the  defendant  cooqpsny,  ani  should  he  refuse  to 
return   it   on  densand  appeilpnt   is  net   without   ite   renedy. 

'^hile  o?idence   w<^s  received  on  a  i^heory  of  dsjaa^ea 
that  waa  luter   abandcmed,    it  plainly  did  not   affect  the  verdict 
which  waa  manifestly  based  on  Ihe  rigiit    co   cii'i  return  of  mei'ely 
the  purchase  »oney  with  interest* 
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YICaOH  KOAIC^IJKI, 


Appellee, 


T8. 


Appellant*/ 


Appeal  from 

Circuit  Court, 

Cook  County. 


'V.y     815I.A»634 

This  is  sa  appeal  from  a  judgstent  in  faror  of  plain- 
tiff  in   sn   action   for  injuries    tuuteined  by  hin  while   «n   esfiloye 
of  appellant,   'jChe  Fullamn  Ceopaay.     The   vital  fact   in   controversy 
W&9   whether  or  not   the  plaintiff  was  acting   iri   the  line  of  his 
eagpleyment   or  an<ier  authority  frosa  defendant  at   the   tine  of   the 
aseident  resulting   in  his   injury. 

Be  was  injured  by  falling  from  a  scaffold  at  a  ear 
la   course  of   construction   in  one   of  defendant's  shops.      In   this 
shop  were  three   tracks   cm   which  steel  care  were  built,    numbered 
1,    2  GAd  3  respectively.      Only  1  laid  2  were   in  use   en   the  day 
of   the   accident.      In  building  a  ear  the  trucks  were  first  brought 
•n  one  end  of   the  track  where   certain  work  was  done,    then  BM>ved 
to  B  seemid  position,    «^here  further  work  was  done,    then   to  a 
third  position  lAiere  other  pprts  were  attached,   and  so   on  to 
eoHpletion,    being   thus  moved  to   Buecessive  positions  until  the 
car   re;;ched   the  lost  one,    called  the  C.  K.  positicm,    wbere   it 
received   inspection.     These  positions  were  about  the   length  of 
the   oar.     Ihesre  were  twelve  of    them  on   track  1  and  thirteen   on 
track  2,     The  res   was   a  general   foreman  over   the   entire   shop, 
under  him  a  track  foreman   for  each  track,    and  under  the    track 
foreman  a  so-called  leader  for  each  position,    except   in   some 
eases  there  was  a  leader  for  two  or  mere  positions,     ahe  leader 
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t»r  thie  last  position  vas   cnXled   the  0«  K.   fereauua.     There  was 
&  g«ig  of  ebeut  twelve  mon  at   each  position.     A  scaffold  ran 
along  the  track  on  wMeh  the  men   etood  in   doing  riTetiag  tea  A 
other  work.     Plaintiff  was  a  fitter,    setting  material  in  pl«ce 
for  the  rireter.     A  bucker  worked  with   the  riveter  holding  the 
bolts   in  place   with  an   iron  bar  i^ile    the  riveter   operated   the 
hanner.     i^en  were  paid  by  the  piece,    that   is,    for    each  car  on 
which  they  thus  worked  in   the   course   of  cm  struct  ion.     Riveters 
and  buckers   received  better  pay  than   fitters. 

Ca   the   day  of   the   accident,    there  having  been  a 
suspension  of  work  on   track  2  wnere  plaintiff  was   ^nployed   in 
a  gang   as   a  fitter,    he   went    over   to  the  ninth  position   on 
track  1  vdiere  his  friend  ^ronk  Ankiewicz  was  working  as  riveter 
to  get  a  k> y  to  his   clothes   lockor.      ^hen  he   arrived  there 
Ankiewicz* s  bucker,    Stephen  ?ichk9,   had   te^>orarily  left  his 
position   to  get  a  new  bar,    and  plaintiff  undertook  to  do 
bucking  for  .nnkiewicz.     Plaintiff   claiated  that  he    received 
the   assent  or  authority  of  a  forenan   so   to  do  after  he  had 
been  asked  by  Ankiewicz  to   assist  hia.      Ankiewicz  had  no 
authority  to   substitute  another   bucker,    and   if  plaintiff  ficted 
■erely  cm  his   invitation,    he  was  a  mere  volunteer  or   in  a 
position  analogous   to   th^tt  of  a  trespasser  or  licensee   in  wli  di 
defendsAt  owed  hija  no   special   duty.      (4  Thompson   on  lieg.  Jec. 
4677;      2  LabaH,    Master   and  w.ervant,    oec,  633.) 

The  burden  of  proving  that  plaintiff  was  working 
la  the  line  of  his  eiqployinent,    as  averred   in  his  declaration, 
rested  of  course  upon  him,    and  we   do  not   think  the  claia  was 
sustained  by  a  p:^eponderanee   of  evidence.     The    defendant  showed 
by  several  witnesues,    who   fron  position  and   experience  were 
fassilinr  with  the   organization  of  the   shop  and  the   system  sad 
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■•ih»4s  9t  earrying  on   it»  banineas,    and   whose   testisony  oa 

these  metters   is  h  rdly  subject   to  e|uestion,    that  on   the   day 

in    Tueation  plaintiff  was   assigned   to   a   certain  position   on 

track  2  and   i^aa  working  under    tJie  foreman  of  that  track,    and 

timt  under   the   syBtem  he    could  not  be  authoritatirely  transferred 

to  a  position  on   track  X  and  would  not  receive  pay  for   work  done 

thereon  except   through  an   errantreisent  between   the   respective 

foreimm    nf   shld  trnoks.     Fo   euch  errangcment  vac  Biade  or  pretended 

to  have  been  made.     Fleintiff  sifde  no  pretense   of   working   there 

under   eiuthority  until  after  he  *f.8   invited  by  Ankievicz   to  buck 

for  hiiB,     He  testified  thet  he   th«j   received   the   ascent   of  a 

foremjin   or  leader    celled   "Jia*,   obeeurely  referred  to  by  hi» 

e£   the    "C.   K.   ferenaB".      It   was   cle^^rly  ehown  th- 1   there   was  no 

foreR>rB  or  leader  by   th»t  naine  working  on    either  treck,    and  no 

one  except  plflntiff   testified  to  knowledge  of  any  nmn  there   of 

that  nane.     He  did  not  otherwise   id«itify  hln.     Ankiewiez  was 

the  only  witneee  to   rorroberate  plaintiff's  teptlawey  ae  to  hi» 

receiving   suGii  authority.     He  testified   that  he  saw  a  ferensn, 

whon  he  did  net  attempt  to   identify  by  najaf*  or  description, 

walking  arcund   the  scaffold  just  as  plrintiff   cprce,    and  that 

plaintiff  snid  something  to  hi»  and  the   Klleged   forerran  motioned 

t««s.x4s  Ankiewicz.     The  foreman  of  that  track,    to  whom  Ankiewiox 

might  have  referred,    was  at  the  end  of   the    car  at  the  next 

poaiti(m,    but  testified  that  he  not  only  gave  no  assent   to 

plaintiff's  working  in  that  position  but  even  ha^i  no  knowledge 

of  his  presence    there  until   the   accident   occurred.     Both 

test  iriOny 
plaintiffbMid  ^kiewiez*s/i«  very  contradictory  on   several 

aaterisJL  points.     Beth  testified  thwt   Ankiewicz  invited  plaintiff 

to  assist  him,    but  /xnkiewiez   in  a  etatem^t   m&do  after  the 

accident   in  the  presence   of  Hnother  witness  and   verified  by  him 

said  *he   (referring  to  plaintiff)    came   over  to  my  car   to  get  a 


bay    »>if5..^f*:T:    S'.i'fi   l-o  rt^asffs-^o's 

v.ti   ns-f$yet    v,r.^-ij"£'i    ."./fit   br^*   «J 


»Am, 


key  6nd  %h&i.  he  stsyed  around  for  a  ebort  while  loafing;     and 
tlien  picked  vi^  a  ^ucJcing  bar  and   st&rted  huckin^t;  f  or  rae.     He 
did  80   In   order  to  Idam  how  to  i>uck.      I  did  not  ask  him  to  do 
so.     He  asktrd  nm    if  he    could.     He  hfid  just   started  to  buck  the 
fir  at   rivet  ^en  he  fell   down.**     Consistent  with  thin   etateneat 
w$ks  the   testiaumy  of  Pichko,   hie  ^CKer«    who   aaid   that  yAi&n   he 
returned  to  the  position  and   found  plaintiff  bucking  in  his 
place  ho  told  >>lalntiff  to  f.ive  hin  th«  h*a*  bec&use  he   wh«   in 
&  hurry  to  finish   the   Cftr,    and    th;>t  Ankiewioz  said  "leavo  hlis 
alone,    let  hire  leern   aoraethini^.*     Plaintiff  was  n  fitter  and 
as  8Uda  reeeiTed  less  wa^ses   than  n  bucker.     He   end  ymkicvlax, 
as   the   evidence  indicates,   he-l  lived   together  at   the  fjaae  pl»ice 
for  nearly  a  year  prior  to  the    trial.     Tho   teatimony  of  €;ach 
was  so  inconsiBtent  and   contimdictory  in   so  irsny  material 
■tetters   so   to  ii»?>air  its  weii^ht   and  credi^Dillty.     ^ot  only  did 
they  f«il  to  identify  the  pers<ti  alleged   to  have  piven    authority 
or   assent   to  plaintiff's  working  with   .'mkiewicz,   but   the   only 
persons  having  authority  to  wake  the    transfer  testified  that 
it  was  net  given*      Sven  the   leader  of   th^t   position  had  no  such 
authority.     His   neme  w^^  Henry  .^ieboldt.      At  the   tiiae   of  the 
trial  he   was  DOt  working  for  defendant  find   w  a   in  the   State  of 
Georgia,      ^nile   defendant  not   ia  the  nature  of  tbingrs   aatieipating 
plaintiff's   teatiriony  on  the  question  of  authority  did  not  proctire 
his  deposition,    etill   there  wi^e  no   attempt  to  identify  i^ieboldt 
as  the  person   referred  to  as    "Jim*.      In  fact  he   could  not   confer 
suoh  authority. 

It  would  subserve  no  useful  purpose   t»  point   out   or 
discueo   the  various   inconsistencies  and   contradictions  which 
greatly  iaapalr  the  valuo  of   the  testiiaeny  of  plaintiff  end 
Ankiewics  bearing  on   the  quest im  of  plaintiff's  receiving 
authority  to  work  in   the  position  where  he  was   injured.      It  is 
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enoui^  f?   say  that  the  rerdlct   In   oar  opinion  iras  nanifestly 
a$s>.inst   the  ^-eight   of  eTidence   to  the  effect   that  he  was  s  mre 
▼olunteer   In   auch  posit  ion»   rorking  without  due  cuthority  and 
not  la  the    line   ef  his  «nploym«it,    aa  allegod  in   the  declaration* 

The  law  <m   the   subject  ia   fundamental   md   will  hardly 
he  questioned   that  when  an   enploye   steps   outsids   the   line  of  his 
duty  the   relation   of  master   ;nd  servant   is   deeioed  to  be   temporarily 
suspended.     Ab   ststed  in   4  ThoiHpson  on  Negligence,    See.   4677, 
"his  position    ie   then  analocous   to   that   of   a  trespasser  or  bare 
licensee;      the  master  owes  him  no  duty   to  anticipate  hie   deviation 
from  his  duty  and  the  possible   danger   which  may  forlsu  therefrea 
and   to  provide  against   it;      he   tar.es   things  as  he   finds   them  and 
suffers   the    coriDequonces   pf  his  own   error;      and  croinot  make  his 
rnester  liable   therefor.      The   Irw  will  not,    on   obvious   grounds   of 
justice,    cOBftel   a  master    to  pay  damages  which  the  servant  has 
brought  on  himself  by  undertKking  to   do  sotathing   \diich  the  master 
did  not  employ  him  to  do,    but  vill  t.scribc  his    calamity  to  his 
own  unneceessry  and   gratutlous  ect."     This  principle   vras  recognized 
and  fully  diecusped   in  Bietzen  Co.   v.   Industrial  Board.    279    m, 
11.     We   deem  it  unnecesanry  to   elabortt.te   on   it.     Ae   snid  in  wtaiag 
^'  Western  Vea  &  pyiee  Co.,    169  Mo.    489,    cited  In  the  Diet gen 
east,    "the  general  rule  unquestionably  in   that  the   toaster   Is  not 
liable  for  Injuries   to  his   servant  unless  the  servant  wtxe  at   the 
tiii«   la   the  perforff^nee    of   some  duty  for  which  he   was  en^loyed.** 

Inasmuch  ss   the  verdict   '^as   ngeinet   the   isanifeet   weight 
of   the   evidence   on   the   question  whether  plaintiff  at   tl«    time   of 
the   injury  wes  pcrferiring  a  duty  for  which  he  was  exployed  there 
ean  be  no  recovery  in   this   sction,    and    the   judgawnt  Bwat  be 
reversed  with  a  finding  of  fact   that   st   the   time   of   the   injury 
plaintiff  was  not  perf orroing  a  duty   for  t^iich  he  was  eGqployed  by 
defendant . 
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276        -        24637 

FINDlWa   07  PACT. 

We  find  Uiat  appellee,    Victor  Koricenski,    at   the 
tijsie  of  reeelTlug  the   injuries  referred   to  in   the   decxaratioa 
«aa  not  performing  any  duty  or  wirjc  required  of  him  in   the 
line   of  his  ejsployment   by  appellaat,    iiie  jt^ullaian  Gaapuny,    as 
ellegcid  in  hia   declaration,    but   the  work  he   was   so  performing 
was  renderea  i-e  a.  volunteer  with  >ut  the  authority  or  aB»eat   of 
the  defendant  or  any   of    its  authorised  rtipresentatiTes. 
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279     -      24630 

ROB&RT  S,    IL&a  and  RQBi<mT  ) 

S.   HAJBtTIfi,  ) 

Appellees,  }    I  Appeal  from 

TB.  \  Si  Superior  Court, 

JULIUi^  H^ID^OrR^ilCH  et  «!.,  W  Cook  County. 

/ 

MR.    jrU.jXlC)S  BARHSS  JMLlVamp  IJj6  OPINION   OF  1105    COmT. 

The  original  bill   in  this  caee  was  a  creditor* s  bill 
ae  amended  baeed   on  a  judgnent   in   faror  of  appellees  against 
Julius  Keidenreich  and  the  return  of  ex  outions   thereon   "nulla 
bona  and  no  part  satisfied."     Uald  Julius,    his  daughter   Ida  V* 
Heidenreieh,    and  the  sheriff  of  Cook  county  were  parties  defendant 
to  said  bill  whioh  alleged  among  other   things   that   the   sheriff 
held  money  paid  in  redemption  of  a  certificate   of   sale   of  real 
estate  on  foreclosure  whioh  was   issued  to  Julius  and  by  hin 
fraudulently  assigned,   as  against  his   oreditoro,   to  his  daxighter 
Ida^   and   contained   the  usual  allegations  as   to  disposal  and 
concealment  of  his  property,    etc.   in  fraud  of  Julius*    ereditors. 
I'he  bill   sought   to  set  aside   sut^  assignment  and  satisfaction 
Of   Buld  judgment   out   of   the    fund     in    the   sheriff's  hands,    and  a 
diseoTery   of  his  assets. 

The  sheriff  answered  the  bill  and   filed  a  cross  bill 
in    the  nature   of  a  bill   of   int tarpleader.     Julius  demurred  to   the 
cross  bill   and   Ida  answered   it .     to  the   ssdnded  bill  they  filed 
pleas  which  were   overruled,    and  by  which  they  elected  to  stand. 
The   court   entered  a  decree  pro   confess©  on  the  bill,    and   a 
sei:iarate   decree   on   the    crosB  bill  granting   injunctire    relief 
and  finding  the  asaignnsent  of  said  certificate   to  be  fraudulent. 

On  appeals   to  this   court   from  these  decrees  they  were 
rcTersed  with  remanding  orders,    we  holding  that  iriiile   the  pleas 
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to  the  bill  were  properly  oYerruled  the  allegations  of  fraud  as 
te  the   asaignment  were   inauff icient   to   support  the  findings   of 
the  decree   thereon   (201   111,  App.   619,   6:^8)   and  holding  as   to 
the   decreti   on   the   cross -bill   that   the  injunction  should  be 
modified  and  that   issues   should  be   formed  on  an   order  to  inter- 
plead.      (Abstr&cted   in   301   id.  p.   1,5)     I'he  rc&ndates  were   for 
proceedings  not   inconsistent  with   said  opinions. 

On   the  reinstatement   of    the   cause   ooniplainfints  were 
allowed  over  objections  and  exceptions  by  Ida   to  file   an  amended 
emd  supplemental  bill   containing   in  additian   to  the   sllegatiens 
in  the   original  bill  sTennents   that   said  assignisent    to  Ida  was 
without  Taluable   consideration  end  that   at  the  tine   thereof 
Julius  in  anticipation  of  said  Judgment  had  concealed  or 
transferred  all   of  his   other  property  beyond  re^'Ch  of  l^al 
procesij,    and  that  Ida  was  his  adviser  and   counsellor   in   such 
matters  and  had  confederated  with  hin  in  said  fraud  upon  his 
creditors.      Ida  filed  en   answer   to  said  aioanded  and   supplesiental 
bill  denying  all  si&nner   of  fraud,    etc.   and  confederacy  therein 
en  her  part,    and  alleging   th  t   said  assignm^fit  was  for  a  good 
and  valuable   consideration.     No  replication  was  filed  and  Julius 
was  defaulted  for  want  of  an  answer.      On  her  motion   the    court 
ordered  a  reference    to  a  master   to   take  proof   of    the   material 
issues  raised  by  the  bill,    the   cross  bill  and  interpleaders  and 
to  report  his  conclusions  of   Iraw  and   of  fact. 

The   decree  disposed  of  the    issues  raised  on  both  th« 
^mended  and  supplemental  bill  and  the   interpleading  to   the   cross 
bill  which   include  whether  such  assignment  was  fraudtilent   and 
whether  that  question  was  not  res  judicata.     It  finds  th»t 
replications  were  waived  by  the  reference,    th»t   the  proofs 
taken  before  the  m  ster  applied   fully  to   the  issues  raised  on 
the   crosa-bill  amd   in  terp  lea  dings   thereto  as  well  as    on  the 
mded  and  supplemental  bill,    that   they  were   taicen  without 
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objection,    that  on  or  about  Aitgast  3,    1911,   vhen  appellees  began 
their   Buit   in  i^ioh  the  Judgment  against  Julius  was  obtained  he 
VH8  posseased  and  oened  property   in  Cook  County  where   the   Judg^ 
■eat  waa  obtained,   which  he    concealed  end  has   ever  since   kept 
concealed,    that  about    ten   daya  later  he  conveyed   to   his   dau^ter 
Ida  a  house   and  lot   in   Cook  County  constituting  his  homestead, 
that  he   obtained  said   certificate   of   sale   on  November  29,    1911, 
and  assigned  it  to  her  January  25,    1913,    and   thnt   both  the   deed 
of  o<mvey8nce  and   said   assignment  were  without  consideration  and 
for  the  purpose   of   defrauding  his  creditors,    etc.     and  the  decree 
adjudged  th»t    both  said  deed  and   asblgnBient  were  null  and  void 
as  ag&inst   cos^lainants,    and  that   cooplainants  have  a  valid  lien 
on   said  redeniption  Rioney  w>iich  had  been  paid   in   the   hands   of  the 
clerk  of  the   courts    a?id    that  on   failure   to  pay  the  judgment  the 
same   together  with  costs   of  this  suit  be  satisfied    out    of  such 
moneys   in   the  hands   of   the   clerk,    and  if  such  fund    is   insufficient 
tb&t   complainants  be   authorized  to  proceed  to  levy  upm   said  real 
estate,    etc.     Beth  Julius   and   Ida  took  exceptions  to   the   decree, 
to  the   overruling  of   the  exceptions  to  the    nsHSter'a   report,    end 
to  t&xing  the  costs  of  the  m»eter's  fees.     From  such  decree   Ida 
appeals. 

"ihe  main  question  before  us   is  whether  the   CBse  wj^s 
open   to   ti   retrial  &s   to   allQgBd   fraud  in   said   assignment.     On 
the   reversal   of    the  decree   on   said  originjil   bill    we     renanded 
with  directions   for   such  notion  as   was   consistent  with    our 
opinion.     The  decree   so  reversed   set  aside   such  assignat  nt   as 
fraudulent,    finding   th-t   it  w^l   meJe  with   the   intent   to  defeat 
and  prevent  recovery  by   complainants   in   their   action  at  law. 
In  reviewing   tiiut  feature   of  the   c^ae  we   said  in   oar   opinion 
(201   111,   App.   619)    that   bucJj   finding  rested  mainly  on   only 
two  of  three  elsiaents  necessary   to  impeach  the  assignment, 
narcely,    that  it  was  a  valuntary  gift   and  that   there  was  en 
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exlstiag  Indelstedness   nt  th«  donor  wh«n    it  was  nad*,   Ymt  thr<t 

there  wrs  no   ailcgttion   in    tJhe  bill   to  supply  the   third  element 

that  the  donor  did  not   retain   sufficient  property  to  pay  hi* 

indebtednees.      Citing  <^itate  T*ank  of   Clinton  r.   Bamett.    250   111. 

312,    a  similiiT   case   in  which  a  decree  wse   reversed  with   directions 

to  dismiss  the  bill,    we  said: 

"But  we   are    of   the  opinion   that    the  bill 
should  x;ot  be   disssissed   e^nd   thut   complainants  would  still 
have   a  right   to  proceed  under   a  bill  for   the  discovery 
of  property  alleged  to  be   concealed.     Accordingly   the 
decree   will   be   reversed  'md  t>ifi   cause  remanded  for 
euch   i.cticn   as   is  consiatent  herewith." 

«»h0ther  «•   should  not  have   dismisaed  the  bill  becausd 
coB^lainauats   failsd  to  make   discovery  of   the  alleged  conoealed 
property   of   the  judgment  debtor  when    they  had  the    opportunity  tn 
do   80  is  not  pertinent  to   this  inquiry  or  subject   to   our   review. 
But   it   is  inanifest   that    our   opinion   restricted  further  proceed- 
ings  tc   the    question   of   such  discovery*     As   said    in  P^nrker   v. 
whannon,    121   111.    452,    "where   a  certain  mode   of  prooeeding  is 
narked   cut   in  the  opinion  and  the   cLirection  to  prooeed   consistently 
therewith,    »ny  ether  mode   of  proceeding  is  excluded. **      In  Hook  v. 
Hicheson.    115  id.    451,    construing  a  reitanding   order  for   further 
proceedings   in   conformity  with   the   opinion,    wrdch  stated   th;~t  the 
case  might  be   opened  to   the  parties   to  take   further  proof  as   to 
a  certain  matter,    the    ccurt  held   that   the  cause  wau  not   open  for 
any  other  purpose,    a  <<i  that   the   introduction  of  new  £Atxers  by 
asendffient  and  proof  wa;>   not      ermisaible.     Ic   the   same  effect   are 
Qage  V.   Bailey.    119   id.   559;      In  re  estate   of  huher ,    210   id.   160; 
i^oble  V.   'iipton.    222   id.   659;      Cillcspie   v.   Jul  ton   Oil  Co..   244 
id,   9;      Lynn   v.  uynn,    160  id.   307. 

Ihis   case  Was  not  remanded    to  make  up  new  issues  or 
to  retry  questions    concluded  by  our   opinion,   but  merely  to 
allow  corapiainants   to  uncover  concealed  assets   that  Bright   be 
reached  by  order  or  process   of  ourt.      it  was  not   proper, 
therefore,    to  permit  an  amemJbaent   to  the  bill   so  as  to  present 


»n9w  whether  the   said  pssignsent  whs   fraudulent.      In  the 
GilleBpie   oaHe»    aupra.    the   court   naid    that   when  the   case  was 
before   it    the   first   time  a  honeste^id  right   w^is   srtught  to   be 
litigated  and   that   it  then  held   th  t    the   question  was  net  properly 
raised   in  the  pleadinga,    and  thr)t  when   it  w»s  reinstated   the  trial 
court  attempted  to  dispoae   of   the  homestead  estate   with  ut   an 
amendoient   to  the   pleadings,    and  that   the   decree  w&s  again  reversed 
with   ciii-ections  to  modify  it  by  osdittinf;  all   reference  to  the 
honetitehd  estate.     The   c-^urt  s^id  tbc^t  upon  the  ease  being  re- 
instated thfc  triul  c- urt   c-uld  not   so   change   the    iasue?  by 
asiendfjcnt    of  pleadings   or  otherwise,    as   to   pf^rait   it   to  pcjse  upon 
the  quQfavion   of    tho  homebtead   rights    in  Tiew  of  the   direction 
given  in  remurnding  the   case. 

It  WfS  also  said   in   tlie  C^illeopie    cane  thet   the 
supplemental  bill   filed  after   rer»in<iing    thn    c- -e   w;  a  wholly  un- 
fifccesoary   for   its  proper  disposition   emd  thct   leave   to   file  the 
6&iae   B).ould  not  h»ve  been   given,    xrai    it   set  up  no   ue*;  ftiots 
and,    at  moat,    w<i3   Lut   a  recital   of   a  history  of  the   c>  se   fs   it 
had  travelled  buck  arid   iorth  throrigh  the    crwrts,    etc.      The  oaaie 
•iiay  be    *&id   as   to  ti.e  suppleuientai  bill   here.      It   set  up  vo 
pertlniuit  facts  that  did  not  exist   tit   the    tiice  of   filing   the 
original  bill   oxcept    certain   proceedings  since  lied   in   the   case, 
and  the  feet   th<it   the   oheriff  had  paid  the   redei^tion  money 
into   court  tnd  been   dtacharged  frova  further  liability,      whether 
it   be   trecitvid   .  s   an  aciended  or   supplensental  bill,    or  both,    we 
think  the  triia   court   i:^roperly  j^llowed  it   to  be   filed,    in  view 
of   the   jcle  purpose  for  which   the   cece  wae  rcraanded. 

I.  otwi  that  ending  the  ronanding  order  of  nRicl    causa  far 
the  purpose   of  puriKitting  conyiainanto    to  discover   concealed 
property  no  reference  i©  niade   to   concealed  property  in   the 
decree  before   us   exeopt  by  a  general   finding  that   .Tuliua 
Haidinreioh  at   the   coEimen cement  of   tho   3uit   in  which   tJia 
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judgment  ^ai    ©"btained   against  him  "was   Uien   ana  there  posaeaoed 
of   end  owien  property   in   ■gtld   co'onty  of   Conk  wad  Utate  of  Illinois, 
which  he   concealed,    and  has  kept   concealed,    erer  since   that    tine"; 
and  the   specific   finding   "that   on   or  &bout   August   14,    1911,    he 
conveyed  his  hosaestead,    comprising   lota  7   and  0,    in  block  53,   *  ♦ 
Morgan   Park,    Illinois,    hy  wrorrsnty  deed   to  his   daughter,    the 
defendant    ida  k.  Heidenreich,    ~nd    that   uald  deed  vr?.  and  is  without 
considerstion, "   and   th  tt    it  w;^8   wade,    executed,    etc.   for  the  purpose 
cf  defrauding   and   hindering  ?\nd    lelsylng   th«   credltorn   of  Juliia 
Heidenreich,    including   coiKplainwits.      And,    as  ahere   ateted,    the 
decree   orders   thft   such  conveysnce  "be  set  aside   r-nd  th;,t   ^aid 
homestead  may  be    levied  upon   and    aold  to   satisfy   SRid   judgment. 
No   otlier  referenoe   is  made   in   the    ;1ecree   to  ooncealod   as'ets,    not- 
withstanding  allegations    in   the  hill   »nd   Julius  Heidenreich*  s 
ndmiesion   thereof  by   default   thst   at   the   dnte   of  said   Judgment  h« 
was   the  beneficial    owner   of  f86,00C   in  money  and   securities   or 
other  property  that  he   kept   concealed,    and  also   t)ie    owner   or 
heneficially  interested  in  aome   real  estate   in  the   county  of 
Cook  from  lAiieh  he  received   large  revenue,    etc.     Ho  special 
reference  wn,a  made   in   the  bill   to   conveyance   of  any   real   estate 
to  his   daughter   Ida.     No  facts  were  alleged   In   the   ori<;inal 
bill  whereby  ahe  became  a   carty   thereto   except  by  her   cTinection 
with   said  aaaigntfient,  nor  do  we  find  any   allegetion  therein 
whereby  ahe   would  have  been   called   on   to  -answer   «lth  reference 
to  her   interest   in   said  hojBOstead  estate.     Mor  is   there  anything 

in  the  an»nded  and   supplemental  bill  which  eonnecta  her  with  » 

except 
fraudulent   transfer  thereof/the  general   allegation   that   she  was 

his   agent  and  advisor  and  was  well   informed   of   any  disposition 

ha  had  made   of  his  property.      In  her   answer   to  the  siaended  and 

supplemental  bill   she   admitted   tht<t  Julius  Heidenreich  had 

received   $86,000   as   alleged  in   the  bill,   but  denied  personal 
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Jonowlftdgo   of  Jihit  he  hud.  done  with  the  noney  or  securities  or 
thrt   she  wi-.s  hi«   sgent   or  edvisor  with  respect   to  his  property. 
There  wfs  nr>  uncovering  of   these  alleged   concealed   eesets   at 
the  hearing  "before   the  aaBter,    but   it  appeared  th»t    Ids.  bought 
the   so-callfd   "hojnenteaxl",    as   it   is   referred   to   in  the   decree 
and  tcBtimony,    from  her  father,    and  it   is   shown   that  he   lived 
there   when   in  Cook  county,     ilo  evidence    whs  given  of   its   value. 
If  it   wa£3   :*1,00C  or   lees   it   vrrie  manifortly  exempt   from  execution, 
and  therefore  not   subject   to   the  lien  thereon  given  by  this 
decree.     We   cannot  asaume  without   evidence   or  proper  findings 
that   i  t  was   worth  more  • 

Hor  do  we   tl^iink  the  heneate&d  could  be   regarded  as 
concealed  property  within  the  purview  of   inquiry  under  the  re- 
nmnding  order,    for   it  appeared  from  the   evidence   that   one  of   the 
complainants   knew  of    the  residence    of  Juliue  Heidenreich   and   his 
daughter   Idu   on   ubid  hoiaestead   ee  early   as   1910,    and  the  testimony 
developed   the   fact   that  he,   when   in  Cook  county,    and  hie   daughter 
Ida  continued   to  live  at  said  place  up   to  the  txas    of   the  he  firing. 
Whether   it  w.e  fraudulently  conveyed  was   one   question,   whether 
it  wre   concealed  property  Wf<8   another.      Under   the   circujsstsnces 
we   do  not   think  it  ean  be  regarded  In  the  light    of   the  latter  and 
thus  a  matter  for   inquiry  under  the  remanding  order.     But  if   it 
was,    its   value  w&s  not   sihown. 

As   for  these  reasons   the  decree   cannot   be  sustained, 
and  as   it  granted  relief  only  aa   to  the  conveyed  homestead  and 
said  redensqption  money,    it   must,    for  the   reasons  stated,    be 
reversed  with  directions   to  dismiss   the  bill,      ihis  cwiclusion 
will  dispense  with  the   aeces  *ity   of   oonaidering  any  otner 
quebtions  with  regard   to  procedure   complained   of. 

'ihe  gist  of  our  ooinione   rendered  on   review  of  the 
decrees   entered  on   the   cross -bill  was   to  the  effect    that   the    cross 
complainant   (the   sheriff)    should  be  disTKisaed  out   of   the    case   and 
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the   different   clalisants   of  the   fund  to  required   to  interplead. 
On  the  caurjc  b«ing  reinstated  Julius  disclaimed   interest   In  the 
fund»    End   Idp   set  up  th&t  tho  question  had  \t&a  sd^udiCEted. 
Her  plen  to   that  effect  w  e   overruled   end  ne    »e   think,    iKprnoerly. 
But  as  ©.11   the   iaauee,    including  the  titlo  to   ar.id  fund,    were 
pz^ctlcally  nserged  and   Involved  in  the  hearing  "brifore   the  master 
and  are   left    in    shape    to  he   finnlly  ditiposed   of  under   th<)  Yie<^ 
«e  haT«   already  ^xpreB&ed,    the    decree  will  b«  reversed  r.nd    the 
cause  remandfeu  witii  dix-ections  to  dismiaa   the  bill   for  wrnt    of 
•quity,    anil    to  imter  an   order   diraating  the   clerk  of   the   court 
te  p£«y  ovor    i.o   Ida  tleidenreioh  ttte    *3,000  nov  in  hie    custody. 
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JOHN  a,  iRAi^m  tod 

ALBtSliXIHA  aUi^llAl^, 

MR.   JUbHC?S  BARRB3   IKLIVSRIII)  TIK   OPDIIOK   OP  THB   COJRT. 

This   is  a  replevin   suit.     1'he  vrlt   issued  Fe1».   6,    1918, 

wiui  serred  en  d' fondant  Tr&eger  the  aeAe  day,    and  nade  returnable 
Feb.  11th.     The   other  defendant  whs  net  served  with  suiRmons,   Vut 
the  record  ahewe  that  she  entered  her  appearance  Karoh  4,    1918, 
and  that  a  demand  in  writing  for  a  jury  trial  was  then  filed  for 
both  defendants.     Cn  march  11,   both  prurtiea  filed  an  nffidarit 
ef  defense.     Tho  foiloviin^  day  tne    court   struck  such  dsifiand  on 
plaintiff ';£  Bioticn  and   two  days   lifter  proceeded   to  s   trial  with- 
out a  jury,   mailing  a  finding  ^gbinat  defendants  and  entering 
Judgment  thereon. 

iiQ  find  nothing   in  the  record  to  justify  the   court's 
action   in  denying  the  deiMnd  for  a  Jury  trial,   which  was  duly 
Bade,    ao   shown  by  the  rocord,    at  the   tine  the  parties  entered 
their  appetj^ance,   as  provided  by  section  30  ef  the  Htmioipal 
Court  Act  before  which  time  the   court  did  not  even  hav^e 
jurisdiction  of   defendant  Guderian.      It  matters  nol  so  far  as 
she   ia   concerned  vdi&t  previous  action,    if  any.   Bay  have  been 
taken  ea   to   defendant  fraoger,    although  the  record  ahows  none. 
In  eny  event  the  error  as  to  her  in  denying  tiuch  denand 
requires   a  reversal   of   the  Judgment  and  reiuanding   of  the  cause. 

Ri<;Vi>>liB£:9  AND  HtilMiyrBbiD. 
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AVKRY  A.    KATHiiaOW, 

Appall 09, 
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1         Appeal  from 

...     \    / 

1 

1          Municipal   Court 
1          of   Chioago. 

BALDflM   COUSTT  COLOMI:J;aTICJK 
COMPViHY,      coiporvtion, 


SUiiji^t.       '   2 1_  5  X-^*  D  «i  '^ 


MR,   JUoTICE  BARira^   D^JLIVflRBD  THE   OPINIO??   OF  THE    COIRT . 

This   is  a  auit  on   certain  promiasory  notea  broiight  by 
the  laat  endoraer  against   the  payee  as   the   firat  endoraer,   triiich 
endoraed   then  to  one   of   its  ateckholdera.     The  defense  pleaded 
waa  that   said  stockholder  with  plaintiff's  knowledge   took  aaid 
notes  as  a  dlTidend  pursuant  to  an  oral  agreement  between  the 
coiqpany*  s   stockholders  whereby  the   coaqpany  waa   thua   to  trsnafer 
the  title  but  without  liability  hs  an   endoraer.      In   effect   such 
defense  was  thet  of  an  oral   agreement   to  endorse  without   recourse 
and  the  pleading  should  have  been  stricken,     i^yidenoe   offered 
of  auch  an  agreement  waa   properly  rejected   on   the   fnailiar 
principle    that  parole   eyidence   ie   inadmissible   to   oentrndict 
a  written  contract,   which  is  applicable  to  negotiable   instruments 
and  the   contract   of   a  general  endorser   such  as   this  waa. 
(Johnson  v.  Glover.    121  111.   233;      Hately  t.   i ike.    162  id.   241; 
Martin  v.    Cole.    104  U.   J.   30,    and   cases    cited.)      We  find  nothing 
t«  the   contrary  in  tlie  Negotiable  Instrument  Act. 

Afflraad* 
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CUT  OF  CHICAttO  4t  »1, 
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this  appeal  is  frott  a  Jucig?aent  for    -9, OCT  sgpiinet  th« 
Cit/  of  Cnloege  for  ai^asaKaB  resulting  fr<»a  pl-slntiff's  <4riTiiif 
into  a  hole  in  one  of   its  stre«ta,    Uacrttbj  eattetng  hin  to  be 
throwa  from  hin  vagon  and  injured  in  one   of  his  knoe  etips. 
7vo  points  onl/  are  argued,   that,  an  inatruetion  en  da»»ges  awsji 
aieleftdini;  in  telling  the  Jury  "thoy  shruld  teke  into  crnsirt- 
retttion  all  the  fucte  &nd  circuKa lances   at;  proven  \ff  the 
evidence  before  them  touctiinfe  the  n.^ture  end  extent  of  plain- 
tiff *a  phyaieal  injuries,**  and  that  the  <taiBLi£««  mam  exccenive. 
Ve  do  not  think  the  instruotion  w&s  mialeadine.     d^iiXe  this 
point  volb  not  node  in  tjrie  following  a-i^-aoe-  «n  inst motion  eon- 
tainiag  eimiler  language  wau  approred  in  ^«  j^.  ^*  ^  P.  ^*  j^o* 
▼•   Ott».    53  111.   417;      WeBt  Chjeatjco  ^%.  B^.   Co,  v.  Johnson. 
180  id.   2S5}     J[,  ^,  ^*  ^.  ^.    f.     ole.    169  id.   3  54.        ghicogo 
&  Milweculaae  iJIeo.  riy.  Co.  v.  Ullrich,   £13  id.  170.     In  the 
case  of  City  of  Cuieago  v.  ailfoil.   96  111.  App.  8S,    cited 
to  the   centrsxy,    it  will  be  noted  thst  the  instruotion  did  not 
a»  here  lisit  the  con  aid  »r  action  to  proven  fnct&  smd  ciroutsatanoea 
touching  the  nature  end  extent  of   the   injury. 

The  daawgea  aeein  exoesBive.     Plaintiff  ^n'-f  at  the 
hospital  iubout  a  Rionth  and  underwent  eone  minor  operation 
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d«8ori1»ed  only  "by  hinsnlf  •     Hon«  of  th«  Attending  physicians 
testified.     Re  iras  Icept  f.roa  actiTQ  participation  in   conduotiag 
his  grocery  store   aciu^   %vo  or   threo  aoaths,   when  his  wife  attended 
to  it   fer  him,    and   suffered   some  pRin.     He   ^Jtii^  lii^s  froB  the 
injury  «nd   cannot   carry  no  he«7y  loads   of    "several  huaui-ed  pounds,* 
•8  before  he  irv.»  hurt,    and  for  th ^t  reason  now  and  then  ^ays  tt 
snail    coni|>€?nsf>.tlon  for  assistanoe   in  unloading  goods.     We   think 
#3SfjO  would  hare  beon   h  puffioiently  large  verdict  for  th* 
dsJsageB   aK   deeoribed*      If  iippellee  reonite  to  thti^t  &iaount  within 
ten  days  herefrom  tiie   judgiaent  wii^i  be   af :  iri&t^d,    otherwise 
reversed  ano    t.he    (;t.ui>e  renaniied. 
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1.  JUc^ICK  BA'WSS  I38LIV:f.rCSD  THR  CPIHION  0?  THE  COURT. 


All  the  errors  aselgned  In  this  ease  rest  upon  the 
bill  of  exceptions  that  waa  stricken  fro«  the  record  on  aotion 
•f  appellee  February  26,  1919.  None  of  them  resting  solely 
upon  the  coionaon  law  record  it  follows  that  there  is  no 
queetion  for  our  eonsi deration,  and  hence  the  Judgment  must 

bo  affirsMd. 
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snavQuvT  xnDtrstitZAL      /  )  of  chiosj^o. 

ASliOCZATIQl,  \  /  ^ 


»R.   JU^TICi^   BAHiKS   O^LIVKRSO  mu   OFZliXOH  0?  IMS   CCURl . 

Appal lee  brought  this  suit  alleging  that   she  was   tha 
widow  of  a  deeaased  swoeSser  of  dcfnndent,   a  fraternal  benefit 
society,    that  he  was   in  good  standing  as  a  ntMaber  at  the  time 
nf  his  death,    and  that  the   society  w?^e   obligated  by  its  by-laws 
to  pay  her  the  siui  of  $2&C  funeral  benefits.     Defendant's 
affidavit  of  merits  alleged  that  there  was  nothing  due  her,    that 
under  the  by-laws  all  iceBibers  were  required  to  pay  55  cents  as 
consider  Fit  ion  of  the  ^ntract  to  pay  bturial  benefits,   and  that 
dsesased  haxi  paid  defendant  no  sua  except  iid,    allowed  ss   a 
coionlBBion,    and   that  he  wi?s   in  arrears  at  the   tins   of  his   death 
and  not  a  m&idoer  in  gnod   standing.     The   case  was  heard  without 
a  Jury  and  Xtm  court  gave  Judgment  for  #300,    the  proper  amount 
under   its  by-laws  if  deoeasad  was  a  member   in  good  standing  at 
the  time  of  his  death. 

Ihe  evidence  showed  that  the   association  was  orgiuiised 

the  latter  part   of  1916  end   that   ihe    lues  were  to  accrue   from 

Janucory  1917;      that  deeeaaed  whs   an   officer  thereof  and   au   such 

required  to  pay  only   ^5  cents  a  month  before   June   1917;      that  he 

of 
was  allowed  a  eORB&isaion^3  for   obtaining  new  £aent>er8,    ^ich 

its  secretary  credited  to  him  in  payment  of  his  dues  to  i^ugust 
10X7,   applying  the   aome  aa  follows;      '65  cents  for  each  amnth 
before  June,    65  cents  for  each  of  the  months  Jtme  and  July, 
md  15  cents  for  imgust.     The  deceased  died  in  September  follow^ 
ing  and  haring  siade  no  other  payEBent  was  t>u»s  in  arraars  at    the 
tima  ot  his  death  for  only  two  months  at  most. 
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One  of   the  by-laws  of  the  aeaoclation  provides: 
*Iteal>«rs  thr«e  iriontha   in  wrreare  shall  be  non-flncmcial,    md 
•ix  months   in  arreiurs  »hi>ll  foirfeit  all  rights  in  the 
organization,     ^ueh  nxmabers  nay  be  reinstated.'*     According 
to  th»  credits  thus  given  to  him  he  was  not  even  three  months 
in  arrears,   and  therefore  neither  ''nonof inancial"  nor  in  arrears 
so  an  to  forfeit  his  rights  in  the   organisation.     }Ie  wa<s  not 
suspended  by   any  affinsatlTo  action,    and  the  mere  failure   to  pay 
such  dues  would  not  ipao  fag  to  work  a  suspension,   (tjorthweaterjef 
Trayelltng  MenVo  ASs'n.  v.   ^^ohtauaa.    148   111.   304.) 

The  dofense   is  based  upon  the  claim  tliat  beCf  use  the 
credits  so  glTen  to  deceased  were  not  entered   in  his  due  book 
by  the  secretary  until   tht;  laonth  of  August  h«  stood  in  arrears 
for  mere  than  six  months  prior  thereto  and  therefore  his 
beneficiary  was  not  entitled  to  ouch  benefit.      If  he  was   so  in 
arrears,    as  no  action  w'b  takon   there  en  and  he   subsequently 
received   credit   for   trie   months  he  ^fes   in  arrears,    defcndnnt 
satst  be  deemed  to  have  waived  the  cause   of  forfeiture.     That 
there  may  be  a  waiver   of  the    cause   of  forfeiture  by  permitting 
members  of   aueh  an  organisation  to  pay  assessments  aftor  they 
become  due  is  a  principle  too  well  established  to  call   for 
discussion.      ( Conductors*  Benefit  Aauocii  tipn  v.  Tucker,    157   lil. 
194.)     The  defense  th&t  deooased  wes  not   in  good  standing  was 
not,    therefore,    sustained. 

It  is  argued  th(>t   said  funeral  benefits  were  not  payable 
to  the  widow  in  any  evunt.     Ho  such  Issue  was  raised  below  either 
by  the  pleadings,   proof  or  any  ruling  of   court;     hence  it  caimot 
bo  raised  here  for  the  first  time.     Accordingly  the  judgment  will 
bo  affinrsd. 
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This   writ  of  error  vaa  eued  out   to   reTerse  a  Judgment 
rendered  agHinsl   the   defendi^unt   in  faTOr  of   th     Illinois  ^iirety 
CoB^any,    plaintiff,    in  the  Minicipal  C'>urt   of  Chicago,    in  a  suit 
of   the  first   class,    for   the   sues  of   :^5,56ti.56«     The  judgraent  vhs 
rendered  after  the   defendant  had  been   adjudged  in  default  for 
failure    to  file   an   asended  affidarit  of    defense  to   plaintiff's 
ajBBended  statement   of   claim  within   the    time   limited  hy  the    crvirt, 
and  after  a  hearing  before    the   c^urt  without  a  jury   on   the 
aasessment    of  plaintiff's  daneges. 

the  defendant  had  been   the  rep re sen tat ire  at  Washington, 
D.    C. ,of  the  plaintiff  under   contract   dated  May  13*    1909,   i^ich 
contract  wub   terminable  at    Uie   will   of   either  party  and   contained 
provisions  as  to   the   soliciting  and   execution  of  bonds  and  the 
payaent   of   coi&»issions    to   defendr^nt.      On  Norember  28,    1911,    the 
parties  entered  into  a  new  contract,    to    continue   in  force   for  ten 
years,    in  which   it  ikva  provided  that  defendant   should  act  as 
plaintiff's  agent   in   the  District  of   Columbia,   !iorth  Carolina  rnd 
'/Irginie,    solicit  businesa,    appoint   sub-agents,    and   receive 
certain   conanissions,    and    in   wl^iic^i   it  was   further  proviied    that 
defendant  should  receive   a   certain   coEanission  on  all   business 
within   the   states  of  ^^outh  Carolina,    Georgia,    AlabasHi,    MiSBisslppi 
and  Tennessee  by   such   sub-agents   as   were   defendant's   sub-agents 


\ 
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&t  th«  tlcui  of   the  execution   of   the   contract.     Before   the   conmenceaeat 
of   the   suit   said  contract   vas   ten&inated   by  the  plaintiff  tecauee  of 
certain   n Hegel  violation e  of   the   terms    t}iereof  by   the  defendant* 

thm  suit  was   eomnenced  on  ?ebruarj  21,    1914»     In   the 
original   stateroent  of   claim  it  is   stated   that  plaintiff's   clain  "is 
for  balanc*   due   for  premium?    on  surety  bonds  and   undertakings  executed 
OB  its  behalf  by  the   said  daf endant  while  acting  e..a   Bgent   for  the 
plaintiff   at   i/aahinjijion,    D.     .."      it   is   furtlwr    stated   that   the    "total 
aJBount   of  premiujau   due   from  the   defendant   to  the  plaintiff   is 
114,276.29,    less  a  coflBr.ission  Of   55  per   cant,    which  amounts   to 
#4,966.70,    leaTing  a  net   balance   due   plaintiff   of    #9,279.59,    which 
the    defendunt   refuses   to  pay."     The   ciefundant   in   due   tiwe  entered 
his   appersrance,    detr.ancied  a  trial  by  Jury,    and   on  liarch  14,    1914, 
filed  an  affidavit  of  nerits,    and  also  filed  a  statement  of   claim  of 
set-off  for   |40,Q€0  for  unliquidated  danages  baaed  on   certain  alleged 
breaches  by  plaintiff   of  said   contract  of  Korember  28,    1911,    and 
subsequent  modifictitions.     The   curt    orerrulcd  plaintiff's  motion 
to  strike  the   set-off  from  the    files   end    >laintiff   filed  an  affidsrit 
of  merits   thereto  on  ii&reh  28,    1914. 

After  a  lapse   of  more  thnn  three  years  plaintiff,    cm  July 
31,    1917,    by  leave  of   cr>urt,    filed  un  nnended  fstfitement   of   claim* 
Ihis  document  is   a  lengthy  one.      Including    the   exhibits    a,   B,  -msti- 
C  and  D,    attached   thereto,    it   occupies   134  pages   of   the   transcript  of 
the   record,    and  shows  plaintiff's   total  claim  against   defendant  to 
amount  to    3^3,828.28.      It   is   divided   into   11  paragraphs,    ea<di   setting 
forth  separate   items   of  d&mnges.      In  paragraph  1   it   is  averred   that 
defendant,    while   said   contract   of   Kay  lo,   1909,   was   in   force,    signed 
and  executed,    in  the  name   of   plaintiff  as   surety  thereon,    an  admin- 
istrator's bond    conditioned  for   the   faithful  performance  by  one 
.i^alter  H.   /.cker   of   his    iuties   as  administrator  of  a  certain 
•state,    and   that   becsuso   of    certain    fjubsequent  proceedings   in   said 
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estate  plaintiff  was   conpelled  to  pay  a  certain  judgiaent   rendered 
against   it  on   said  bond,    and   that  by  reason   of  defendant's   failua 
to  coB^ly  with  the  taroia  and  provisions   of   said  contract    "in  not 
securing  joint   control  of  the   assets   of   said  estate,    such  joint 
control  not  having  been  waived  by   the  hooe   office   of   the  plaintiff, 
said  piziiniiff   has    boen   damaeed   in   the  sum  of   :53p794.95,''      In 
paragraphs   2  Mid   3   drunages   of   $13,457.96   and   $27,547,    respectively, 
are   claimed  becatise   defendant   signed   in   the  name   of  plaintiff, 
without  the  authority  of  plaintiff   and  in  violation  of  the 
provissions  of  said   contract,    two   contract  bonds  for  Pancher  4 
oriscoll  for   the   construction   of  post  office  buildings  at  Paris, 
ILentucky,    and  i^xingtwi,   Kentucky.      In  paragraph   4,    damages   of 
.^5,398.65  are   claimed  for  the   sane  reasons   In   connection  with  the 
contract   bond  of  David   J.  Phippa   for   the    construction   of  a  post 
office  building  at  Fairbury,   liebraska.      In  paragraph  b,    damages   of 
^6,167.66   arc   claimed  for   the   sasae  raasons   in   connection  with   the 
contract  bond   of  Harman  Brothers   for  the   construction   of  »  poet 
office  building  a$  Point  Pleasant,     .'est  Virginia.      In  paragraph  6 
damages   of  $241.21  are    clainted  because   defendant   failed    to  remit 
certain  premiums  on  bonds  written  under  said   contracto      In  paragraph 
7,    daitagss   of    413*  •'>32.6;2  are   claimed   because   defaidant  signed   in 
the  naiEe   of  plaintiff,    without  the  authority  of  plaintiff  and  in 
violation   of   the  provisions   of  the   contract   of  Hoveinber  28,    1911,    a 
contract  bond  for  barman  Brothers   for   the   construction  of  a  post 
office  building  at  Portsmouth,    Ohio.      In  paragraph  8,    dsrcages  of 
$2,653.81  are   claimed  for  the   same  raasons   in    connection  with  the 
ccmtract   bond  of   Davld  UcCarrahan.      In  paragraph  9,    damages   of 
$7,641.21   are   claiiaed  for  failure   of   defendant   t'^  remit   certain 
premluaie  on  bonds  utrder  said  contract   of  November   28,    1911,    as  set  I 

forth  in  ei^ibits   /,   B  and   C,    attached  to   said  a   ended  stateawnt  of 
clai«.      In  paragraph  10,    damages   of   ;^2,94a.30  are   claiaBd  for  certain 
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unuuthorixnd   »a<l  unwarrontoi  de-iuctlons   undei'   said  contrnct  asade  'by 
defendant   in   nis  ronlttanr^B  to  plaintiff,    aa   set  forth  in   e?<)]ilbit 
D  attnched   to  said  aiaendod  stntei^esit   of   claim.      In  par.igraph  11, 
Crmn^e.s   of   $19n   arc    clainsd  for   fallu.ro   of    defendant   to  resit  the 
premiuBs   on   a  certain  cuarnnty  "hood   for  Cook  &  ::toddsrd  Company. 

Thft   r^ffidavlt   to   said  a/canded  statement   of   claim  io 
BUide  by  George  C.   l?oy,    -sho   "wi   ©nth  depoaea   and    ouyn   Uiai  he  ia 
the  duly  authorized  agsnt   ©f  the  plr.inliff ,   and    as  such  nak©© 
thlB   liffida^lt   in   it©  behalf;      that  the   -ature   of  plaintiff •©  claia  is 
CIS  above   r.et  forth  in  plaintiff *»   anended  Dtatanent    of   claim,   which 
ir  hereby  expreei-ly  i:ade  a  pr.rt  hereof   by  reference   thereto;      that 
there   !»  du©   to   the  plaintiff  from  the  daftindcjnt,    after  allowing 
to  the   defondnnt  »JL1  hi©  Juct   credit©,    deduction©  «nd   set  off©, 
th«p   BUS  of   tB3,8?».28.* 

After  oeveral  ext<?nitlnn8   of  tiwo  vlthin  which  to   file  an 
aff IdaTit    of  ziicrito  to   srJLd  amended  ©tnteiapnt    of   claim  htd  b©«n 
erpntt'd   defendi'nt,   he   rrae   finally  ruled   to   file  shbo  by  i;ov««lB»r 
27,    1917 •     He   did  not   ccmply  with  the  rule.     On  Deceriher  11th  hi© 
attorneys  were  rlletred   to  withdraw  their  appearance.     Cn  December 
I2th  plaliitiff  moved   for  a  def-ult   of   the   defendnnt   and  for  judgment 
for  defendrnt's  failur*;   tr.  file  tn   .-  ff  idcvit    of  merits ,   which  motion 
wop   ret  for  herring  on  Decenjber  Slst .      On  TJecetebar   20th  other 
stto mey©   filed  their  app^irance   as  cttomeye  for   the  defcndfent, 
and  on  th^    s^me    dfste,    but  with  ut    obtelning  leave    of  cnurt,    filed 
tn   the   clftrk'e   office   on   "affidavit   of  ff^crits   to  plaintiff  ©   ©aid 
amended  ©tatemi^Rt  of   claim,    in  viiich  defendant  set  forth  hi© 
defenBe  thereto,    paragraph  by  paragraph.     Ob   the  following  day, 
Decereber  21at,    a  hearing  wae  had   on  plaintiff©  moticai  for  a 
default  and  Judgment,:   at  which  defendant'©  attorney©  ware  present, 
and  the   court  finally  entered  a  draft   order   striking  the  said 
affidavit    of  merit©   fron:   the   files,    denying  defendant's  motion   to 
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file  an  affidavit  of  merits   instanter,    and   defaulting  defendant 
"for  went   of  an  aniended  affidavit    of  defense"   tail  setting  plain- 
tiff's motion  for  judgBiont  upon    saia   default  for  a  hearing  on 
December   29tli.      Cn   Deceiuber   ;51st   delendant   mored   the    court    to   set 
aside   the   or:.er  of   default  of  Deceaiber   2i«t   and    for  leave   to  file 
an   affidavit  of  merits    inetanter,    which  motxoaa  were   denied,      on 
January  7,    1918,    tne   court   entered  another  draft   order   from  which 
it  appears   that  plaintiff  moved   tiie    cuurt   for  leuve   to  withdraw 
Its  affidavit    of  merits  to  dtifendant's  atatement   of   claim  of   tet 
off  filed  March  14,    1914,    and   to   strike   defenaant's    saia    claim  of 
set   off  from  the   files,    ana   that   said  motionb  were  allowed  and 
■aid  olaiia  of   set  off   was   siricken;      that  plaintiff  laovea  for  judg- 
maaX  upon  plaintiff's   affidavit   of   claim  attached   to   its  amended 
stc.tei&6nt   of   claim;      thut  defendant  moved  for   an  assessmeat   of 
damages  by  a  jury,    which  motion  was   denied;      and  that  plaintiff's 
amotion  for  judgment  was   set   for  January  26,    191Li,    for  consideration 
hy  the    court   as   to  what   fuither  evidence,    if   any,    tl«    court  would 
require  plaintiff    to  produce   of   iiie   aoiount  of   its   said  claim  other 
than  plaintiff's   said  affidavit   of  claim. 

At   the  beginning   of   the  hearing  for  the   assessment   of 
daniages   the    court  ordered  that  plaintiff   introduce  evidence    of  the 
ar.ount   of   its   said    daruages    "supplementary   to    its  said  affidavit   of 
claiin,'*   and   ruled  that   defendf<nt  would  not  be  permitted   to   inti'O- 
duce   any   evidence  and   should  be   xxmited   on    cruss  examination    to 
the  abating   of   damages   only.      Upon   tiie    court   expresbing  doubt  as 
to  plaintiff  ri^t  to  recover  en  any    claims  against    it    wLicii  had 
not   been  paid,    but  for  which  It  was   tentatively   liable,    plaintiff's 
counsel   announced  he  would  waive   these   claims    and   the   evidence 
Introduced  was  limited  accordingly.     This  accounts  for  ihe  fact 
that  the  Judgment  entered   is    c ants i  i erably  less    than   the   amount 
claimed  in  plaintiff's   amended  statement  of    claim.      The   court  said: 
"I  have  not  had  any  doubt  about  i^  right   to  enter  a  judgnsent  ty 
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dofaalt  on   the  nff idaTit.   "but    I  have  had   seriotu   doubts  abnut 
BasetBimr  sny  damages  for   the  plaintiff  on  a  poeeible,    tentntiTe 
liability.      -ith   that,   out  of   the   way,    the    enurt  will  not  be  very 
technical   in  insietln^  upon    the  proof,    except   ouch  as    in  a  general 
way  will  satisfy  the   cmtrt   that  the   plaintiff  has   sustained  the 
daaageo   it   claiBts."     The  henrlng  lasted   seTernl  dnys«     Fire 
witnesses   teatifi'^f'   »t   length  on  behalf   of  plaintiff  and  they 
were   cross   exaniined  by   defendant's    counBel.     Two   long  atateR«nt8 
of  account  were   introduced  by  plaintiff   as  exhibits.     At  the 
eenelusion   of  plaintiff's  evidence  defendant's   counsel   offered 
In   evidence   20  letters   sn'3   doouTients,    which  had  been  marked   for 
identification   during   the   taking   of  the    testimony  on  behalf   of 
plaintiff.      An   arftUjaent    then   ensued   between    the   court  and  the 
respective    counsel   as    to  what   evidence,    if   any,    might   be    Introduced 
by  the   defendant.     The    court   finally  refused   to  admit   soid   letters 
and  docunents.      And  as   to  the  right  of   the  defendant  to   Introduce 
sny  evidence.    It  appears   that  the   court  modified  the  ruling  made 
early  in   the  hearing  as   above   stated.     The  court   said:      *If   they 
actually  collected  a  premium,    I  will   let  you  show  any  evident^  you 
have  got.     ♦  *        ^ith  that  exception,    what  you  have   stated    is  n'^t 
edmiaeible   evidence   in   the  assessment   of  deinagee   on  default.      If 
you  can  show  actual  payments  of   amounts   they  claim,    I  will   let  ynx 
show  that.*     Thereupon   counsel  for   defendrtjat   expressed  surprise, 
in  view  of   said  prior  ruling  and  in   view   rf  the  rulings  on  questions 
put  to  plaintiff's   witnesses   during   cross  examine t ion,    that   the 
court  was  willing  to   receive   any  evidence   by   the  defendant,    and 
stated  that  he  had   testimony  to   introduce,    in  conformity  with  the 
court's  present   rulings,    but   that   the   sj^me  was  not  iiiaBediately 
available,    snd   ?  sked   far   a  few  days   within  which   to  produce   the 
saire,    but  the   court  denied  the   request.     Thereupon  def«idant's 
councel    called   as   a  witness  JaBaes    -,    •:  op  kins,  ,  receiver  of  plaintiff^ 
Several  questions  asked  him  were  not  allowed  te  be  answered,   a 
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letter  signed  by  the^ltness  waa  not  allowed   in  oTidonca,    said, 
upon   the   vdtnese*    stateisent    that  oertein  facts  would  be  disclosed 
from  certain  books  of  plaintiff  vyiich  he   could  produce,    the  ffiotion 
of  defendant's   counsel  for  the  production  of   the  said  books  was 
denied.     Thereupon    the    court  entered   a  finding  in  fayor  of  plain- 
tiff and  assessed  plaintiffs-  d.'tcieges   rt   the  sum  of  465,r]68.36, 
and,    after  overruling  defendant's  BOt  ion    in   arrest   of  judgR»nt. 
entered   the  judgment. 

m,   JUi;TICS  Gai]3LgY  Dt-lLIV^aJXD  tHM,   QPIHIOK    OF  THB   COURT. 

After  a   careful   consideration  of  the  record  before  us 
we  have   reached   the   ccnclusion   that  substantial  Justice  between   the 
pairtiee  deffiande  that   the  judgn.>ent  be    reversed  and   the   cause  be 
renended  for  a  new  trial  upon   the   merits. 

In  Cairo  i  i^t.  Louis  Railroad   Go.   v.  Bolbrook.   72   111. 
419,    42\    it  is  said: 

"vaiile   the  fiefanlt   pdraits  every  naterial  allegation 
Of  the    deelr  rntion,    still,    it  does  not  admit   the  amoiint 
of   the   dfjjnagcs.      The   defendant,    on   the    execution   of   the 
^rit  of  inauiry  before   tJie  court,    could   not  introduce 
evidence   tending   to  sliow  that  plaintiff  had  no   csuae   of 
action,    but  would  have   the  right    to  crosb-examine 
plaintiff's  vitnesHes  and   introduce   witnesses  on   its 
part    on   the    quention  of   dfsKiages,    ask  for  instructions 
as   to  the  proper   menaure   of  damages,    and    preserve   the 
rulings   of   the    cnurt  by  bill   of   exceptions," 

See,    also,   glaff  v.  iacific  iiSxpresa  Co..    251   Hi.   243,   £K  247.     Ws 

are  of   the  opinion   that    the   trial  court,    on   the  hearing  for  ths 

aesttSSMsnt  of   dosages,    unduly  linited  defendant's   counsel    in  his 

cross  examination  of   plaintiff's  witnesses,     u  vcral   of  the 

questions   asked  the   several  witnes  es,    to  whieh  objections  wei^ 

sustained,   wers   such  that  the  answers  thereto,   had   they  been 

given,    woidd  have  probably  presented  facts   tending  to   the  aitigstint 

of  plaintiff's  daisages.     Furthermore,    we   think  that   under  ti^ 

peculiar  f   cts  disclosed   in   the  present   record,    the    c^xj  rt  ,   in   the 

exercise   of  a  sound  discretion,    should  have,    on  Oecesber   21,    1917, 


.  ;:fX<'';i  gift  "a??  ; 


% 


,  ._^  ..*..^    < 


allOw«d  defendant *B  motion  to  file   instant er  his  affidavit   of 
■erits,   which  was  then  ready  to  file,    to  plaintiff's     amended 
•tateoent   of   olala,   and  not  entered  the  default  of  defendant 
for   failure   to  file   eam^  <:vithin   the   tiiae  preyioualy  limited. 
AJid  we  think  that   the   c  >urt,    in   the  exerclae  of  a  like  diaeretion, 
under  the   circumstaneee  diaclosed,    should  hare  allowed  defendant 
on  January  29,    1918,    (the  day  the  finding  and  Judgment  were 
entered)   further  time  within  idiloh  to   introduce  further  eridence 
in  mitigation   of  damages. 

KKVhlRS^D  ABD  RSMASIKD. 


)aJb.a90X£ 
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'ALB£Rt   J.  IfARXmtmS  Mid 

App«Il««8,  /        )       Appeal  from 


Municipal  Court 

)  of    Chicago, 


VZLtGH  B.   KAKTUi, 


Ap,.u«,t./       !8i5  i.A.  63  6 


MR.   JUallCii  GRIHLSY  DlS*lYSRBB  THE  CPDdOK    OF  THK  COURT. 

In  a  suit  of  the  4th  elass  in  the  J^uniciptil  Court 
plaintiffs,    as  real   estate  brokers,    clained  that   the   sum  of 
I^TO  was   (lue  them  for  commiBsions  from  the  defendant*     After 
a  hearing  before  the   court  without  a  jury  a  judgment  for 
^70  against  defendant  wns  entered  and  subsequently  this  appeal 
was  perfected* 

In  the  spring  of  191C,    the  defendant  was  er^ctinip;  an 
ayartment  building,   known  as  So,  191  fast   ^Valton  Place,    (3iiccgo, 
and  consisting  of   six  apartments   of   ten  rooms   each,      i^t   this 
tine  one  of   the  plaintiffs,   Harold  Bradley,    >yas  engaged  in  the 
real  estate  brokerage  business,   under  the  nasie  of  Harold 
Bradley  &  Co.     He,   being  desirous  of  assisting  defendant  in 
procuring  tenants   for  the  building  when   conqpleted,   had   a 
eenrersation  with  defendant   in  £^y,   1916.     At  this   time  two 
of   the   apartments   in   the  building  had  already  been  disposed 
•f,    leaving  four  to  be  rented.     As  a  result  of  said   conversation 
Bradley,    on  Mny  28,    1916,   wrote  a  letter  to  defendant  making 
a  propeoitiont   which  the  defendant   in  tvriting  accepted.      It  wss 
provided  therein,    in  substanee,    thf  t  Bradley,    afjreed  to  use 
his  best   efforts   in  securing  lei-aes  for  dofendant's  apostmentu 
"from  the  present  time  until  October  1,    1916*;    that  Bradley 
was  to  be  the  exclusive  agent   for  that  puz^ose;      that  as 
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Bradley  forwarded  each  signed  leaae   (idiich  wes  accepted  by 
defendant)   defendant   should  pay  Brsdley  the  full   Chicago  Real 
Estate  Board  eoasaletsions  then   current,    leas  a  deduction  of  2^; 
and  that   a   "bonus   of  $400*   ahoiad  be  paid  Bradley,   plus   the  2^6 
deduction  withheld   on   titdranee  payments,    *if   a   condition   exists 
on  October  1,   1916.    of  all  four  reaoining  apartments  being 
rented,"   nihether  wholly  or  partly  due  to  l^radley'a   efforts, 
itarly  in  September,    1916,   Bradley  secured  »  tenant  named  Geodspeed 
for   the   3rd  apartment,    the   lease  was   signed,   and  defendant  paid 
Bradley  the   commissiona  due  him  for   securing   said  tenant*     About 
this  time  Bredley  Intenrievred  d(>f  mdant  regarding  a  mod  if  i  cation 
of  said  agreement   of  Vay  22,    1916,    and  as  a  result  of   the 
conversation  Bradley,    in  the  naiae  of  Vlarold  Bradley  %   Co.   on 
September  14,    1916,    wrote   det  widant  a  letter  in  pnrt   ns   follows: 
"In  accordance  with  our  verbal  understanding   of  a  few  dnys  ago, 
the   conmiisKion  agreement   between  us  has  been  modified  so  thiH 
we   life   to   retreire   the  regular  Chicago  Real  JSstate  Board   ooiSKiission 
en   the  leases  for  which  we   are  directly  responsible,    with  a 
further  understanding  that   in   order  for  us   to  win   the  bonue   that 
has  b««i  provided  we  saist   ourselvee   turn   in   the  remaining   three 
le&ses;      in   other  respects   the   igre   fiicnt   remains   the   same,"     'fhe 
def«ad^.nt   agreed  to  this  modification. 

On  October  4,   1916,   Bradley  fonaed  a  partnership  with 
Al1»ert  J.  i-ardridge,   undrr  the  fira  name  of  Fardridge  St  Bradley, 
and  they  succeeded  to  th<?  business  of  HiDrold  Bradl«y  $i  Co.     In 
tht  latter  part  of  October,   both  Pardridge  and  Bradley  called 
upon  defendant   for   the  purpose  of   securing   the  manageui^^nt   of 
the  apartment  building.     In  their  mission  they  were  unsucreasful. 
As  to   this   interview  the  defendtoit   testified:      "They  said  they 
had  called  with  reference  to  trying   to  persuade  me  to  give  thaai 
the  managemeat  of   the  building  for  on«^  thing,   and  for  another 


1<M  «( 'i       «|  ; 
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tMng  that   they  wanted  to  aiake  an   Hrre.n.,e«i«nt   ubout   the  r^italg. 
I   told  them  that   I  would  be  very  pleaeed   to  haye  them  rent  the 
building   if  they  could,    but   th  t    I   covtld  not  give  them  «n 
exclusiTe  agency  ar^  nore;      the   contract  hr  d   expired   and  other 
brokers  had   the  property  on   their  books   to   r«?nt;      also   that,    of 
course,    the  bonus  proposition   cnuld  not  be   continued."     Mr.  Bradley 
testified:      "The   conversations  I  had  with  Vr«  Vartin  after   October 
1,    1016,    were  in  reference  to  prospective  tenants.     In  none  of 
these  cenvers    tiona,    «  «  •  w&s  anything   said  about  the  payment 
of  ooiumistjions  or  bonuses  or  anything  of  th;  t  kind*     Kr.  fardridge 
and   I   <?ent   down  to   see  lir*  Martin  sometime  in  October,    and  we 
talked  about   the   contract  for  the   management   of    tho  building  after 
it  was   completely  rented.     «  *  *     At   that   time  nothing  was   said 
about  the  renewal   of    the  contract.      *  ♦  *     Ihe  only  arrangesBsnt 
or  contract    tlmt  either  I   or  2t!r.  1-ardridge  had  with  i'r,   l?artin 
in  regard   to   the  psyment   of   the   com'riaBions  nnd  bonuses   was 
erabodied   in   this   contrrct,    -   the  letter  dated  May  22nd,    as 
■odlfied  by  the  letter  of  Septernlier  14,    1916. • 

In  April,    1917,    throuif^   the   efforts   of  Bradley,    the 
5th  apartment  was  leuseii   to  a  tenant  named  Caldwell,    and   the 
6th  apartment  was  leased  to  a   tenant  nfwned  Pike,    and  in   both 
instances  full   corfsniasione  for  tht    services  were  paid  by  defmidant. 
The   situation,    therefore,    was   that,    of  the   four   spartmwits 
mentioned  in  Bradley's  letter   of  May  22,    1016,    three  had  been 
rented,   and  full   comraiBHions   for  the   si^rvices  had  been  paid 
plaintiffs  by   defendont,    leaving   the  4th  Hpartncnt   still  unrented. 
On  May  22,    1917,    thn  4th   opsrtraent  was   leased  to  a  tenant  named 
Hurlbut  for  a  period  of  three  years  at  &  monthly  rental  Of   ^^37 5. 

At   the  trial  plaintiffs   claimed   that   there  wss  due  th«a 
the  sum  of   i^270,    as   commissions   for  procuring  the  Hurlbut  lease. 


Jt?»    rw»')U    rvvrv    ^■'.     ,'JW;:-.    ,■.    J  •;.•';:     /trf.     , 
■i-^j^..f-'    ^;?J:^••s    n:i:J-;,c>'i    .  tM    aJ'iw   vu^.d   i    vi^jr^jf. 

SAT?  «<*>. j»i30';<f  t-m    «a»iii'jiL'.5no&  ©rtt  1«  ;3jr? 
".J*  15a    ,^X  'Jf» 

.rT.lr-c-    'lix  b:m    ^^d-l'-i   ixr.z?tt  J^stittts^ 
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•Ad  «!••  th9  mm  9t  #4#0,    for  the  "bonus"  a«itioned  in  Bradl«y*8 
letter   of  Bay  23,    1916,    InaBiiiUch  as  all   four  Rpsrtments  had  be«n 
leased,    either  through  Bradley » a   efforts   or   the  efforts   of  an 
ag«rit  of  plaintiffs,   naaed  Dorris.     The  latter   entered  plnintiffc* 
ea^loy  shortly  after  January  1,    1917,    remaining  with  plaintiffs, 
as   an  assistant   to   "follow  up  prospects*   until  Vay  13,    1917, 
nhen  he  left  and  i!nnedi8.tely  entered   into  the  real    estate  brokerage 
business   on  his  own  behalf.      It   is   apparent   from  the  finding   tmd 
judgment   that  both  of  plaintiff s'    claim  were  allowed  by  the 
trial   court* 

The  defendant   contended   in   substance  in   the   trial  court, 
and  here   ccntends,    that   the  Harlbut  lef^-se  wns   secured  through 
the  efforts   of    ;:>orri8   after  he  had  left   the   enploy  of  plaintiffs; 
thfit   defendr,nt,    p.L  th«»  time  he  accnpted   the  Hurlbut   lease  tlirough 
iJorris,   had  a   right   to   accept   Dorris  as  a  broker;      and  that, 
inasBJUch  ac   the   "bonus"   agretiicent,    as  modified,    provided  that 
Bradley  should   "turn   in   the  remaining  three   leaues"  by  October  1, 
1916,    T^ioh  wra  not   'lone,    the   defondnnt   did  not  owe  the  plaintiffs 
anything. 

Cn   the  question  whether   or  not  plaintiffs   ware   the 
procuring   cause,    either  through  their  own  efforts  or   the  efforts 
of  Dorris  while  an  en5>loyee  of  plaintiffs,    in   securing  the  Hurlbut 
lease  for  defendant,    much  tSBtimony  was  heard,     hr,  Bradley 
testified,    in   substance,    th&t   during  the  month  of  April,    1917, 
both  he  and  Dorris  h^d   aeTeral   interriows  with  Hurlbut   in   the 
endeavor  to   get  him  to  take  a  lease   of  the  6th   apartment    (nfter- 
wards  rented   to  ;  ike)  but  that  Hurlbut   finally  said  he  did  not 
want   it;      that  he    (Bradley)   did  not   again   cotojamioate  with 
Hurlbut   about   renting  any  apartment    in   defendant's  building  until 
after  Dorris  had  left  plaintiffs*    enploy  on   J'ay  IP.th,   i*en  he 
(Bradley)    again   took  up  negotiations   with  Kurlbut   and   endeavored 


•"^ 
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to  g«t  hia  to  Ifiaee  the  4th  Rpnrtm<*nt;      that   on  Key  11th,    the 
day  before  Dorr  is  left  plaintiffs*    enjploy,   h«    (Bradley)    called 
on   defendrmt  ejid   told  hia  thtit  Dorris  vf-e  giving  to  l«a«t  plaintiffs* 
employ,    that  Dorris  hod  been  negotiating  with  Hurlbut,    that  he 
(Bradley)   was  afraid  th   t   Dorris  might   conauaEBiate  a  lease   to 
Hurlhut  hinaelf  and  claini  coRiriissions,    and   th;:t   if  defendant 
accepted  the  T'urlbut  lease   through  Dorris  plaintiffs  would  protest 
and  claim  comnissione   on   it;      that  defendant  replied  that   "there 
were  two   sides   to   the  question,    thnt   all  he  was    interested   in  was 
securing  that   lease  for  his   ap&rtment,    and   thut  he  would   take   the 
least  from  irhoeTer  brought   it   in.*     Kr,   Martin,    the   dr=fendant, 
testified   in   substance   thut   about   the  niddle  of  May  Dorris  called 
and  said  thpt  he  h^vd  recently  left  plaintiffs'    eznploy  and  had  gons 
into   the  brokerage  business   on  nis   own   account,    and  aiiked  if  the 
4th  apartment  was   still   vacant   and  if   defendant  had   an   exclusire 
contract  with  plaintiffs;      th..  t  he   (defendant)   replied   th&t   said 
apartment  ??nG   still  unrented,    that  he  hnd  no  pxclusire   cwatrsct 
with  plaintiffs   and  that  he  would  be  glc-d   to  have    Jorris   endeavor 
to  lease  the  apro'taent   on  the  some  basie   '  »   other  brokers;      thct 
Dorris   then   sr.id  he  w-iulJ    try     nd  lease  the    ipartroent;      thnt  e^rly 
in  the  day  tli;  t  the  Rurlbut  lease  was    aiii^ed   (May  22)  Dorris  again 
called  fmd   informed  him  that  Hurlbut  would  not   rent   the  4th 
apartment  for  .j4CC  a  month,   but  w-^uid    only  con-  ider   it   for  a 
three  year   term  at  a  monthly  rental   of  §>375;      that   def aidant   then 
told  Dorris   ti-at  he  would   accede  to  these  terns;      that   Dorris   then 
presented   n  lease  prepared  by  liim  and   defendant    sigjrxe't    it  fend 
Dorris   left;      th^t   in   the  afternoon    Dorris   returned   with  the  lease 
signed  by  Kurlbut;      that  he    (defendant)    prior  to   the    execution 
Of   the   lOAse  knew  that  Dorris  had  been    in   the  employ  of  plaintiffs, 
but   that  he   did  not    imow  that  rs   auch   employee  he  had  Bade  any 
efforts  to  lease  the  4th  apartment  to  hurlbut.     Mr,  Hurlbut 


^^  y?^H*  ^««'-5    ?«t~  yXiJf^r  iift'Xi-ij'If  iT.r.rtj'  jutif  b©av 
i:mi  <i.ii?  iUi'-''  &■#> itnwi'w-f  oiTs^v:?  i:si'ftm-  ?'*<■ 
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testified,    in   Bu^bstance,    thi  t   the  Rp&rtmentB   in  defendent's 
building  were   firat  broug^it  to  his  attention  by  &  broker  named 
Llnda^l;      that  l;:ter  he  had  aome  negotiations  with  plaintiffs 
regc^rding  renting  the  6th  apartment  but   th'  t  he   finally  decided 
not    to  rent   it;      thi  t  rJ'ter  Dorris  had   left  plaintiffs   enploy 
he  hod  some  negot Lotions  with  him  reg<;jrding  renting  the  4th 
apartment,    which   finally  resulted   in   the  signing   of  the  lease, 
presented   to  '  im  by  Dorrie. 

After  a   careful   reviev?  of  tho   evidence  we  hare  reached 
the   conclusion  that  plaintiffs  were  not   the  procuring  cause   in 
securing  the  Hurlbut  lease   to  the   4th  apixtment   in   defendtmt^s 
building.     While  by   the  arreement   of  Kay  22,    1916,   plaintiffs' 
predecessor  in  business   (Bradley)  hud  the  exclusiTa  right  to 
secure  leases   for   the  four  apartments   in  defendant's  building, 
th-^t   right   expired  by  the   expresc  terms   nf  the  agreement  on 
October  1,    1916.      Indeed,    by   the  modification  of   that  agreement, 
made  3ept ember  14,    1916,    such  exclusiTe  right  no   longer  existed. 
Other  brokers  had  the  apartments  listed  on  their  books,   and  this 
plaintiffs  knew  in  October,    1916.     We  think  it   clesrly  appears 
the  t  Dorris,   by  the    efforts  he  f.ade  after  he  left  plaintiffs' 
efl^loy,    secured  Hurlbut  as  a  tenant  for  the   4th  apartment.     And 
we  do  not  find  in   the  r?  cord  any   evidence  of   fraud  or  unfair 
dealing  on  the  part  of  defwdent  towards  plaintiffs  in  allowing 
Dorris,   after  he  had   left  plaintiffs'    employ,    to  negotiate  with 
iiurlbut  or  anybody  else  for  the  leasing   of  said  apartment* 

And  we   are   nf   the  opinion  thf>t   the  evidence  clejirly 
shows  that   plaintiffs   are  not    entitled    to  a  "bonus  of   $40C   or  in 
any  amount.     The  only  possible  foundation   for   such  a   claim  is 
cont4in«d  in  the  af^ireemant  of  kay  22,    1916.     That  8>:reftm€nt 
e:xpired  by  its   express   terms   on  October  1,    1916,    and  waa  never 
renewed.        And  at   the  time  of   its   exptiation   the  conditions  xmd»r 


•arlTfciirtiAXir  ^"t*X   *d  i«»;;'i«i  6,^>iiiiT  ©d  »^ 
■^in^tyls  frft«»!tiiri*.  i!>rfjf  ^«r:U   ae^^  ; 
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which  the  bonue  becam?  payable   did  not   exist.     The  Judgment 
Btust  Toe  reTcraid* 


"^>. 
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.  FIHUIKG   OP  PACTS. 

V«  find  as  facts   in   this    c^^se  thot  plaintiffs 
were  not   the  procuring.!   ctmse  in   eecuring  the  Hurlhut   lease 
to   the  4th  Apartment   in   d.f aidant's  Isuilding,    and  we   also 
find   that   the   contract   for  the  bonus   of    '.'400  expired  Cctolier 
1,    1916,    and   wus  not   continued   in   force,    and  thot   the  conditions 
under  wiiich   it  vets  payable  did  not   exist   on   or  before  said   dsrte. 


:i,aj    »«ll 
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ROYAL  C,    n^a,  ) 

ilaintiff   in  hxrov,      ]  ^ 

)        Eai|lUil  TO  MUKICli-AL  COUfiT 
vs.  j  I 

)  I        OP  CHICAtk,. 

KATIOIJAL  OXYCJEB  CO&fAJiY.  ]         | 

a  corporation,  \  j       / 

defendant ^in  Krror,      )      *" 

\ 
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KH,   JUSTICE  OHIDlJey  3JKLIViaiKD  mE  OirlRICK  0?  THE  CCUKT. 

In   this  oata  the  trial    court*   ni'ter  a  hearing,    enter«4 
a  finding  and  judf^ent   in   faror  of   t,h«?  d©f«nd^nt,   &n<J  plaintiff  by 
this   writ   of   error  seeke  to   reverse  the  Judgment. 

In  his   statement  of  claiat  plaintiff  alleged  that  he 
sold  and  shipped  to   defendant  at   Detroit,   Kichigan,   on  Varoh  3, 
1916,    one  vo.   4,   300  pound,   hall   coAipressor,   at  a  price  of  ^230, 
and   that   on   subsequent   days   in   tsaid  montn  he   sold  and   shipped   to 
defendant  certain  packing  at   the  total  price  of  ^9,^8,  none  of 
^lich   sums  had  been  paid,     the  defendant,    in   its  affidavit  of  nierits, 
admitted   that  it  was   indebted  to  plaintiff   in   the   &\m  at  $69.28  for 
said  packing,   but   denied  that   it   owed  plaintiff  anytlxing  for  the 
^'o.   4   compressor.     After   Xim   suit  was  brought  defendant  paid  plain- 
tiff the  amount  olaimed  for  the  paoking. 

After  a  review  of  the  record  we  are  of  the  opinion  U^at 
the  trial   court  was  justified   in   entering;  the  finding;  in  favor  of 
the  defendant.      We   think  it  was   eaown  by  a  preponderance  of  the  evi- 
dence that  after  the  sale  and  delivery  to   defendant  of   the   no,   4 
ooaprassor    (for  the  price  of  which  plaintiff   sued)    it  was  found 
that  none  of   the  three  ro,   10  oompreesors,   previously  sold   to   de- 
fendant and  for  «srhich  it  had  paid  plaintiff,   would  work  propei-ly; 
that  defendant  notified  plaintiff   of    that  fact,  and  that   it   would 
not  pay  plaintiff  for   said  Ko.   4  compressor  \uitil  said  I.e.   10  coia- 


pressors  were  made  to   «ork  properly;    that  after  some  n«gotiatioc8 
plaintiff  agreed     ith  defendant   that  defendant   should  ship  one  of 
•aid  Ko,   10  oompresaors   (then  at  i.uskegon)   to  defendant's  plant  at 
Clearing,    Illinois,    that  a  test  of   said  compressor  should   there  be 
made*   and  that  if  at   that   test   it  was  found  that   eaid  conpressor 
would  not  compress  oxygen  or  hydrogen  to  a  pressure  of  1800  pounds 
to  the  square  inch,   plaintiff  would  exciionge  said  'lo,   4  compressor 
and  other  sirailar  Ilo.   A  compressors  at   their  market  price  for  said 
three  T^o,   10  oompresoors;    that  defendant   shipped  the    io,   10  com- 
pressor,  viiich  was  at  tuskegon,    tc   its  plant  at  Clearing  and  that 
a  test  of   the  same  was  tiiere  had*   at  which  time  plaintiff  was  pres* 
ent;    that  at   suon  test   it  was  found  tnnt   said  oofflpressor  would  not 
and  did  not  cojapress  oxygen  end  hydrogen  to  the  required  pressure; 
and  that  plaintiff  has  not   since  made  the  exciiange  of  corapressors 
as  agreed,   although  defendant   is  ready  and  willing  so   to   do. 

The  point   is  made  that  defendant,   before  it  can   suc- 
ctssfully  n5??ke   the  defense  as  above  outlined  to  plaintiff's  claim, 
must  show  that   it  hoa   tendered  to   the  plaintiff   said  to.   10  com- 
pressor,  vh&oh  at  the  time  ot  said  test  was  in   its  po^isesaion  at 
its  plant  at  Clearing.      It  appears  that  at   the  tiine  of  the  trial 
said  compressor  was  at  defendant's  plant,  but  was  not  being  used. 
We  do  not  think  that  a  feroal  tender  of  said  compressor  by  defend- 
ant was  necessary  in  order  for  defendant  to  luake  its  defense, 
tlaintlff  brought   the  present   suit  after  the  teat  had  been  had, 
«ad  after  he  had  refused  tc  perform  his  agrsement.     A  formal  tender 
would  hare  been  an  useless  act. 

On  the  hearing  of   the  motion  f»l»  *  M99  trial   on   the 
ground  of  newly  discovered  evidence,   plaintiff  presented  his  affi- 
davit,   Bhov/ing  that   "some  time  before*   the   suit  was  comtaenced  be 
Blade  inquiry  of   t,he  president  of  defendant  as  to   the  whereabouts  of 
a  formed  Manager  of  defendant  and  th?»t  said  president  told  him  be 
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did  not  know  ^iere  said  manager  then  was  located;    thnt   slnoe 
the  trial  he  h»d  ascertained  that   said  aanager  had  been   in  Chi- 
eage  all   the   tlxae  and  that  his  teatimirviy  was  very  material   to 
the  isaues    In  tlie  case.     The  affidayit   of   said  manager  was  also 
presented.      It   is  urged   that   defendant's  president  misled  plain- 
tiff as  to   the  fidiereabouts  of   said  luanager  and  on   that  account 
he  was  not  produced  as  a  witness.     There  is  no  merit   in  the  con- 
tention.     It   does  not  appear  that   said  president   then  knew  wher* 
said  aianager  was.     And  plaintiff  snakes  no   showing  of   diligence 
in  searoDing  for  hla  imisediately  before  and  at  the  tua^  of   the 
trial.     Furthermore,    it   does  not  appear  from   said  manager* s  af- 
fidavit  that  he  knows  anything  about   the  staking  or  not  making 
of  the  agreement  between  the  parties  as  to  the  test  of  the  com- 
pressor,   or  the  results  of   the   teat. 

The  judgment  Is  affirmed. 

AFFIRMED, 
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im,   JUSTICE  GRIIJLEY  BET.IVFIRED  THl'l  OP  IK  101?   OP  THS:  COURT, 

Ti^iis   is   an    pction   tc    recover   the   s\xn:  of   .;j2,149.5(  , 
being   a  balance   cl.Timed  by  plaintiff    to  be   du--  for   certain  beer 
sold  and  delivered  to   the  defendant.      In  her  affidavit   of  merits 
the   defendant   claimed   that    dhe  had  a  ^;ood  defense    to   a  part   of 
plaintiff's  demand,    viz,    ^1204, 5o,    thereby  admitting  that   she 
was   indebted  to  plaintiff  in   the   aua;   of   ^945,     A  trial    was  had 
before  a  Jury,    resulting   in   &   verdict   for   the  plaintiff   for   i.he 
full   aroount   of   its   claiin,   upon   which  verdict  judgment  vas   entered 
and  defendant  appealed. 

It   appears   that   defendant  had  been  purchasing  beer 
from  the  plaintiff,    for  consumption   in  her   saloon,    from  October, 
1912,    until    sojnetime   in  Jpy,    1915,    when    slie   stopped  majcing   fur- 
ther purchases.      The  only  disyjute  between   the  parties   was   con- 
cerning  the  beer   sold  and    delivered  prior   to   Janu  ry  1,    1915, 
plaintiff   claiming    that   on    that    date   there   vras  a  balance     tue   it 
of    >1204,5(/,    and  defendant    claiming   that    she  had  paid   for  all 
beer  delivered  prior  to   said  date.     The   sutf.  of   49A5,    vvhich  de- 
fendant admitted   she  owed  plaintiff,    ^aa  for  balance  due  for  beer 
delivered  during   the  period  from  January   1,    1915,   until    the   tiaie 
in   the  following   i.;ay   when  defendant   ceased  mairing   further  purchaser 
It   was   the  cuatOi-'i  of  plaintiff   to   furrii.-ih  defendant,    each  year, 
v;ith  a   Siaall   "beer  book»"    in   fifnicix  v/ere  noted  from  tiiue   to   time 


ood 


the  nwiber  of  barrela   of  beer   delivered  and  tne  date. 

Plaintiff  produced  aa  n   witness   cue  of   its   book- 
keepers,  who,    witii  plaintiff's   books  before  ,tjj.i5,    testifiea  as   to    the 
number  of  berrels  of  beer   delivered   to    defencnnt   and   the  prices 
ohBrgcd  ti* prefer,    and   that   on  December  51,    1914,    for  beer  pre- 
viously   sold  and  delivered,    there  v/p-b  a  balance  then    due  from 
defendant  of  ^j1^04,5(^.      He  further  testified  that  on   aaid  date 
he  cwnpared  the  defendant's   lodper  pccount  witr;   the  "beer  book'* 
of   defendant   for   the  yenr  193  4,    thnt   both    then   showed   np.id  bal- 
ance  to    be   (luf;  plBintiff,    nn<]   that    jubaequ'^ntly    jaid  193  4    "beer 
beck"   vras   returned   to   defendant. 

The   defen<'Hnt   was   the  only  -jritness   ?.n  her  own  behalf, 
dhe   testified   in    s-ubistance    tvuat   tihe  did  not  keep  ony  bcoics;    that 
the  onjy   book   yhe  had   sho«?ing  her   dealings    s^itn  plaintiff   mvb   the 
"beer   beck";    that  after   she  recei-^ed  a  new  "beer  book"   for   the 
ney/  year   she  generally  destroyed  t/ie  one   for  tue  preceding  year; 
that   ehe  burned  the  1914   "beer  book"    ifO;;:ftinie   in  Fcbiruary,   1915; 
and   that    during   the  oionth  cf   Becenbgr,    1914,    she  jaid  plaintiff 
in  full    for  all  beer  for   wjiich  she  then  o?fed  plaintiff.      defend- 
ant's  "beer  book"   for   1915  was   introduced  in   evidence,  laarked  de- 
fendant's  exhibit   A.      The  origini'l   «i'aB   certified  and  transferred 
to   thiG   court   for   inspection.      It    is   now   before   us.      j'ne  fiist 
page   thereof,    headed   "Jariu^-^ry  1915"    doe©   not    sho?»   any  balaijce   due 
plaintiff   en   January   1,    1915,   but    there   srpear    eviaences   of   cer- 
tain   ink     /riting   on   the   first    line  hsvinj:   been   erased,    and  over 
the   secL'-ing  erasure  arc  written   in   pencil   certain    vords.      The 
first   page  also    aJrioc/s   the  number   of  barrels   of  beer   delivered 
during  January,    1915,    and  the  rea^. ective   dates   of   delivery.      The 
second  page   v^hows   the  number  of   barrels   delivered  during   ffebru*ary, 
1915,    'ind   certain  payae^ts  iuade.      The    tiiird,    fourth  and  fiftii 
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pages   aiiow  the  nuiuber  of  barrels  uelivered  durin^i  tJie  inontua   of 
Marcn,   April   and  k'ay,    respectively. 

In  rebuttal   piaim-iff  ^reduced  pq   j    .vitness   Jaaea 
I,   innis,   a  microscopical    expert,    ./ho   teatifled  no   to   defp'ndaiit's 
exiiibit   A,    ^triere  haa  "been  an    erasure;    tjiere   is    evidence   of 
scraping,    the  use   of   n   chexiical    on    tnat    top   ?lne,    becnus'^   tho 
sizing  ii&s  been  re.ioved  froc.    the   surface  of   the  p^per,"    and   that 
there  is  an  appearance  of   red   ink  harinp  been   erased  cr  rer'^oved 
by  means   of   a  cheiQical.        M,    J.   i.erns,    an   agent    of   plc9intiff,    tes- 
tified in   substance   that   sometia-ie  in  January,    1^15,   he   calltd   in 
defendant   and   t&lkeu   to  her   about   pa/ing  her   account;    that   he 
then   saw  the   book,    txsiioxt  A,    in   defenaant's  poosesBicn;    tix^^t 
there    thtn   a&b   written    in   red   ink,    ot   the  head  of   the   iirst  jagc 
thereof,   a  balance,    cairied  over  fro.u   the  previous  y<-8.r,    due 
plaintiff  of   over   ^1200;    that  he  6t;ain   called  cc    defendent   in 
^ay,    1915,    after    bhe  had   stepped   buying;   beer    of  ^^jMntiff,    told 
her   she  owed  over  ^21{;0,    and  deii.e.nCed  paysient,    ana  that   she  r€;- 
plied   dhe   would   soon   c&ll   nt  plaintiff's   office  and  "fix  it   up." 
Andrew  J.   Bracken,    clerk  for  piaintii'f,    testified   in   at.b3tr.nce 
that  before   defendant's   "berr  book",    exli.lbit  A,    was    delivered  to 
her,   he  personally  vnrote  en   the    t.op  line  of    l;he  first  pa^e,    under 
the  ht.aciing   *' January,   1915,"    an   item   in   red  ink,    sho^vint;   tht  bal- 
ance due  plaintiff   ct^rried  over  frcja  the  i;rccedihg  year;    thc.t  be- 
sideb   ^he  word  "balance"   he  alac   wrote,   the  asiount;   but   thst  he 
did  not  remei-.ber  what   that  Jimount   i»as.     The   dcfena&nt,   being  again 
called  ae   a   WitntJSS,    testified   tiiot   nothing  had   ever   been    written 
in   aaid   book,    exiiibit  A,    in   red   ink. 

In  iiis   brief   and  axi-:,u2,ent  here  filed,    counsel  for 
defendant   urges   two   grounds,    and   only   two,    for   a   reveraai    of    che 
Judgjoent . 
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Aa   tc   the  refusal    of   tl.s   trial    court   to   ullov.'  ansv^nrs 
to  certain  queatitns  asked  of   defeno^jjit   un  her  direct   examination, 
we  do   not   thinJc  there  wis  rPversiblR   nrror .      If  any  nrror   tiere 
was,    it   v?a3   rendered  harcil  ess  by   the   introduoticn  later  of   dcfT^nd- 
ant'c   "be or  book"    for  the  year  1915,    and  by  other  testimony  given 
by  defendant. 

After  the  jury  had  retired  to   consider   its  verdict 
they,    on   the   eaeae   day,   returned  vrjth  ph    inquiry  in  writing-,    .•3d- 
dressed  to   tJie  coiirt,    v^hf^rein    they  asked  the  amount  claimed  by 
plaintiff.      Thereupon   the  court,    of   Itf?   o  *n  riotion,   gavp  to   tue 
jury  in  vrritinf:   the  follov/in^^  inF?truGtion:        *The  full    amount   of 
the  plaintiff's    claira   ia   ;52149.5o.''        Oounael   contends   taHt   the 
giving  of  txiis   instruction,    m  resionse  to   tne  inauiry  of   the 
jury,    is  reversible   error,    on   the  ground  tiiat   it  was   mieleading 
and   tended   tc   convey  the  impression   to   the  jury  that   t.ils  nns    the 
aaount   to    "/nich  plaintiff   vff.s    entitled.      under   the  facts   diacloied 
in   tiiis  record  we   see  no   force  in   the   contention.      Purtiiermore, 
for  aupht    that  appears,    counsel    for   defenaant  may  have   been  prerient 
at   the  time   the  instJTJCtion   ^/as  ^iven,   and  it  does  not   appear   that 
he  made  any  objection  nt   tiiat   time  or   subsequently   to   tiie  fiving 
of   the   same,      (3hayf  v.   Cafli£,    16u   17  1,   425-430;    Citv  of  jollet_  v. 
Looney,   159   111.   471-475;   Le£  v.  i^iirk.   20   111.    39^-395;    Croweil^ 
T,   leople.    190    111.    508-514;    11    .'ncy.    i  1  .   «-  yr .    2HA . ) 

binding  no   reversible   error  in    the  record  the  judp/nent 
is  affinasd, 

APPIRi'En. 
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pialKtlff  brt'j^-)  t  this  tort   nctlcn  in   the  iunioipal 
court  C'f  CiiicRgo  PfSilntst  the  def ©nc^^uto  fcr   Uio  ailf^gad  «frcne:.ftCl 
converoion  of  05(;f ,      At  the  close  of  j:lRintiff 's  efldienoe   the 
court  directed  a  v<>rdict  for   tut?  defeuuant^,   upon    .hich  verdict 
j«<jigtt«(«)t  wae   «?Qt«r«d,   and  jlftintiff   sued  out  this   *rxt   ci*   error. 

file  \>airti««   <p/'<tfr6d   into   a  -jrit^.e?!  contract  on  .'una 
17,   1915,    in   ^hicii   tiie  defeannnta  wcru  OAlled  party  of   tuia  first 
part  and  plaintiff  psrty  of   the   second  part,    Jikiich  contrftct  la  aa 
follows: 

"'^ereas,    tiie  pnrty  of   tiic  firat  i>«rt  puri.'e8es  or- 
ICAni^.infr  and  prcmotinir  a  corpox-Kticn  to  aaguge  In   tiae  busi- 
ness of  predwein^-  inotion  «ic1-UTe  photo  playa  aud  uaiiufactur- 
mg  8n*l   selling  sotion  pictur*   riluis  ^.nA  uupplieu,  wiiich 
corfer-Rticn   i.^  to   be   oal  3  ed   the     r.iay  :"ilia  Coiupnny   and  la   to 
be  capital ised  at   the   sum  of  C-Ee  Hunjired   thoueend   dollRrs 
{\XK)K t^iX)   -^th  tliC  per  YRlur.  of   its   ijtock  fixed  fit   One 
Kundred  dollurs   (#10<.>)   per   eliare,   and 

wherens,    the   «ald  inccrvcrRtors  d^eirii   to   oeoure 
funds  with  whior.    tc  oojaplete   the  organ! »« t ion  of   said  eo»- 
ri»ny   and   nl  bo   to   enrry     n   Its  cpcrpticns.      It  Leiug  agreed 
tbst  psrty  or  turtles   subscribing  such  funds  will   receive  two 
shares  of   stock,   upcr   the  coinplrtlon   of   tlae  organissfetion,    for 
•Yery  |lcO  laTested. 

rcT"  '.''zierefct'e,    t.-p   rrrty  of   thr   a«uon(l  y^tt  liaving 
subscribed  |5ro.    It   is  a«isreed  that  the  p#trty  of   tiie  first 
part   rsiiall   d{»liYer   to    f.h«  inrty  cf   the   second  p^rt   ten  Bkiares 
of   stock  St   the  par  value  of  $10C  per  siiare,   upon  the  eciflpie- 
tioR  of   said  corT'Oiation,* 

jlKiintiff,    in  riis   at«tS5sent  of  olaia  alleged.   In 
substnnce,    that  in  pursuance  of   said  contract  he  psjiil   to   defendant* 
the  su»  of  f&CO;    Ithat  he  has  dfjaandad  of  tht*  defendavsts   that  they 
deliver  to  hia  ten   abarea  of   the  c»rital   stock  of   the  i«iay  FUm 
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C^m^finy,   but   that   th*y  hsT^  refuft«d  »o   to   do;    that   ao  corporation 
Icnewn  as   the.  '^aiay  rila  Co>apany    «f*a   QT«r  organized  by  defemuints; 
Xixett   Haid  contract    ^nm  not    entered  intc    in  i^ood  f&ith  on    ttkn  part 
of  th«»  49f  enisiata,    but    Jitu   t;ii<t  indent   to   eiieet  and  iinfr^ud  plain- 
tiff out  of   said  $bOij;    and  that  dcfendanta  by   tLeir   conduct  hare 
be«n  guilty  of  wroii^if ul iy,   ^Rlloiou^Iy  and  fraudulently  cc£;Tertlng 
to  tb«ir  own  uo«  the  said  l^ur-, 

rltiintiff  testified  in   subetaacc   U*at  he   pDid   to 
defcndJints   th«   said   vait:  of  ^5^c;    tLzii  Le  wu*   ^bj^iayiia  by   tae  X»i»y 
Fll»  Ccirt«ny   (unlneor.>orated)    "b  bockkeep«r;    tiutt   the  i^bcC    ^aich 
h«  paid  In   waa  u«f>d   to   pay  the  help  and  tiii^t   it   5#ao   tiie  cnly  sn-n^jf 
paid  in   •hlle  he  wf>»   ^ith   t.h«>  ctatpnay;    cak*    the  ccrycrate  orgaui- 
mtian  of  the  !^iny  FIIbj  Ccrjppiiy    ^tib   nevor   ctiapietad.   and  that  no 
•teak  In   the  oorpore.tlon  vns  erer  dPliTercd  to  ujai.;    ^LBt  ao  far 
as  he  Innvrr  neither  cf    the  dafen^lante   eY«r  rcociired  any   part   of   th« 
$6f'f>   vTblch  he  p*id  in;    tlv^t   the  Boney  »/a«   expended  in   tho  atteaaptad 
prcBtOtlon   9f  the  «crj;cratxoxt;    that  when  tho  unincorporated  crmfiaay- 
f«it  buslneae  tfccre  at-r^  f>    nvjtbtr  Kit   delta;    that  he  de»«&r.d«a  cf 
tta»  defer>dente  the  ^rciclited  stock  in   the  ccrj^oratioa,   or  the  re« 
torn  of  blB  |9cv   r^itb   Intfrrst,    aiiC    th;  t   Ui*^  de&er.d  vas  refused. 

■fe   fail    te   flna  xa    ti-e  reeord  any   £Tla«)ce  oi'  any   in- 
tent  on  th(:  p«irt   cf    the   def  en  <antd    to   oiieat  and  defraud  plaintiff 
«wt  of  hie  $SC0,   or    tjist   the  dofeniflnta  were  g,uxlx.y  af  any  srcnftful 
oenTeroion   thereof,      it   eppeara   that   the  itioney  waB   UiiOd   to   pru^^ote 
the  ocsiMifiy  snd   to   carry  on   its  oper.'vtioa,   and  »a»   «o  used   rjitii 
plaintiff 'a  cans«nt.      To  'a&intain  trocar  a  plaintiff  nuat   aix^"*!  p 

tertloua  or  wTcn^tful    eonT«?r8ion.      (ijnyea  v.   1  asa,   ?;.u.   Life   lnj>.Co,» 
126   111,   6ii6«6S3;    Sturgea  v.   velth.    57    m.    451-46«.) 

The  judgmtmt   is  affirraed. 


231  -  24581 


ECONOMY  PUKPING  MACHINERY  CO.. 
Appellee, 

TB, 


f     APPEAL  FROM  KTJNICIPAL  COUBT 
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SWEDISH-AMERICAK  TELEPHONE 

kANUPACTimiNG   CO..  /  i^    -^ 

Appellant.  i  ^    ^    ^      ^        ft  d7 
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MR.  JUSTICE  GRIBLEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  April  10.  1918.  plaintiff  commenced  an  action  in 
the  Municipal  coxirt  of  Ciiicago  against  defendant  to  recover  the 
sum  of  $210.  for  the  purchase  price  of  a  certain  racuum  pump  solid 
and  delivered  to  defendant  and  installed  in  its  plant.  The  de- 
fense was  that  there  was  a  breach  of  the  implied  warranty  that 
the  pump  should  be  reasonably  fit  for  the  purpose  for  which  it 
was  intended  to  be  used.  There  was  a  trial  before  the  court 
without  a  jury,  resulting  in  a  finding  in  favor  of  plaintiff  and 
the  entry  of  a  Judgment  for  ^210  against  defendant. 

In  the  early  part  of  January,  1917.  defendant  was 
having  some  trouble  with  the  operation  of  the  steam  heating  sys- 
tem in  its  factory.  The  pump  used  to  facilitate  the  return  of 
water  to  the  boiler  was  worn  out  and  did  not  work.   Several  manu- 
facturers of  pumps,  including  plaintiff,  were  communicated  with. 
R.  H,  Thomas,  an  engineer  and  president  of  plaintiff,  and  W.  W. 
Huggins.  secretary  of  plaintiff,  called  on  defendant,  had  inter- 
views with  F.  J.  Ruhlman,  purchasing  agent  of  defendant,  and  F. 
W.  Pardee,  president  of  plaintiff,  and  inspected  defendant's 
heating  system,  Thomas  testified:   "I  observed  some  of  the  traps 
had  the  tops  of  them  cracked  and  iriad  been  opened  many  times.   I 
concluded  that  they  were  having  trouble  with  the  traps.   I  told 
Mr.  Pardee  that  we  had  a  pump  that  would  relieve  his  situation 
and  save  him  some  coal,  but  that  it  would  be  necessary  for  him 
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to  hmre  the   traps  gone  ever  and  the  plant  generally  oTerhauled. 
X  explained  the  operation  of  the  pump*  the  way  it  would  draw 
water  and  air  f?om  the  eyatent,  and  incidentally  told  him  why  it 
would  not  draw  water  from  the  system  if  the  tr^^ps  were  left  in 
the  condition  they  were."  llu.'^gins  testified:   "I  was  present 
during  the  converflation  laetween  Mr.  ThoBias  and  Mr.  lardee.  Mr. 
Thomas  told  Ur,   Pardee  that  certain  traps  were  needing  repair; 
*  *   that  the  pump  wculd  not  iJDprcYe  conditions  unless  they  were 
repaired.  }lt,   2ardee  said  that  he  would  have  the  traps  fixed." 
Ob  January  12 «  1917,  defendant  ordered  the  pump  of  plaintiff  by 
telephone,  and  on  the  same  day  Oiailed  plaintiff  a  confirming  or> 
der  in  writing.  The  order  was  net  introduced  in  evidence,  but 
the  letter  accompanying  the  saiae, signed  by  lardee  as  president  of 
defendant,  was  Introduced,  and  is  in  part  as  follows:   "We  enclose 
eonfirsiing  order,  Ko.  3656,  for  one  of  your  5X5  autcoiatic  con- 
trol, bolt  drive,  vacuvim  and  boiler  feed  pumps,  as  shown  in  figure 
Ro,  2149  in  your  circular.   As  your  ir.  Thomas  and  V.r,   Huggins 
have  been  out  here  and  liave  seen  our  situation,  we  are  placing 
this  order  with  the  understanding  that  you  will  positively  guarantee 
your  pump  te  be  lAiat  we  need  and  that  you  guarantee  it  to  properly 
perform  the  work  which  is  necessary  in  order  to  make  our  vacuus 
ayst«n  work  economically  and  successfully.   ♦  ♦  The  price,  we 
understand,  is  $210,  without  motor,  wlxich  we  are  furnishing.* 
Shortly  thereafter  the  pump  was  shipped,  accepted  by  defendant, 
installed  and  put  into  operation  by  defendant  in  its  plant.   It 
does  not  appear  that  any  of  the  repairs  in  defendant's  heating 
system,  suggested  by  Thomas  as  necessary  for  the  successful  opera- 
tion of  the  pump,  were  made  by  defendant  before  the  piimp  was  put 
into  operation.   During  the  night  following  the  day  that  the  pump 
w»s  connected  with  the  eyatesi  and  put  into  operation  there  was  a 
flood  of  water  in  the  boiler  and  engine  rooms,  and  water  came 
from  the  radiators  on  several  floors  in  defendant's  factory.   On 
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the  following  daqr  plaintiff  was  advised  of  these  facts  by  telephone 

and  Thomas  iiatsediately  went  to  the  plant.   He  testified  in  aub stance 

that  he  found  that  one  of  the  employees  of  defendant  had  taken  the 

"screen  off  the  strainer";  that  he  put  the  screen  back;  that  he 

found  that  "the  piston  rod  was  broken*  due  to  the  lodgcuent  of  grit 

pnd  cinders  that  got  into  the  pump  when  the  screen  in  tixe  strainer 

was  rcauoTed**;  that  he  had  a  new  piston  rod  put  in;  that  he  found 

that  the  heating  systeis  generally  was  out  of  order;  that  there  was 

water  in  several  places  on  the  floor  where  the  traps  were;  that  he 

of 
"cleaned  out/some  cf  the  pipes  as  much  as  two  handful s  of  grit  and 

pipe  scale";  that  he  "found  some  of  tne  bolts  were  entirely  out  of 
the  traps  and  thoss  were  leaking  badly";  and  that  he  reported  this 
to  lardee  and  urged  that  the  defects  in  the  syste-  be  ren^edied. 
Pardee  testified  in  substance  t/i.at  after  Thomas*  visit  the  "flood- 
ing part  stopped*  but  we  could  not  get  water  out  of  the  pipes";  that 
subsequently  "we  ctonkeyed  witn  a  lot  of  different  things";  that  the 
heating  system  was  not  overhauled  or  cleaned  out,  altuough  "we 
tried  to  fix  some  of  the  valves,"  and  some  of  the  traps  wiiich  werw 
out  of  order  were  subsequently  fixed  up.   On  February  20,   1917, 
plaintiff  wrote  defendtmt  as  follows:   "We  are  holding  ourselves 
in  readiness  to  test  out  the  vacuus  puap  we  sold  for  connection 
with  your  heating  systrai.   The  condition  of  your  order  is  tnat  we 
should  make  this  demonstration  for  you  and  time  is  going  by  and 
the  opportunity  for  jvaking  the  test  may  be  missed  if  not  done  soon." 
To  this  letter  defendant,  per  lardee,  replied  on  the  following  day 
in  part  as  follows:   "Replying  to  j^ours  of  February  aoth  *  *  we  beg 
to  call  your  attention  to  the  fact  that  we  have  not  accepted  the 
vacuum  pump,  and  do  not  want  to  accept  it,  and  that  it  is  held  sub- 
ject to  your  instructions  on  account  of  its  unsatisfactory  opera- 
tion.  The  writer  understood  from  your  fer,  Thomas  tnat  you  would 
like  a  further  opportunity  of  demonstrating  this  pump  to  us;  «  * 
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the  writer  told  i?r,  Tiiomas  that  we  would  "be  glad  *  *  to  give 
ycu  the  opportLaiity  *   *   aa  soon  as  we  can  get  our  traps  fixed 
up.  All  of  the  repaxr  parts  necessary  for  these  traps  have  been 
ordered,  but  iv^-we   not  yet  been  received,  so  the  traps  are  not 
fixed.   It  in   useless  to  make  any  dwaonstration  until  this  work 
is  done,   »'e  will  netxfy  you  when  it  is  done,* 

It  does  not  appear  that  defendant  erex   advised 
plaintiff  that  tJho  traps  had  been  fixed  so  that  a  test  could  be 
made.   In  the  month  of  April,  1917,  Pardee  ceased  acting  as  presi- 
dent of  defendant  and  was  succeeded  in  that  office  by  W,  P..  Keene. 
Subsequently  Thoffias  called  on  Keene,  but  Feene  refused  to  see  him. 
Keene  testified  in  aubstance  that  in  the  enrly  part  of  the  fall 
of  1917  he  started  the  pijuap  in  operation;  that  it  pumped  no  water, 
but  sucked  air  in  the  place  of  water;  that  the  pump  was  then  taken 
apart;  that  it  was  found  to  be  "in  good  shape*;  that  "apparently 
there  was  nothing  the  matter  with  it*;  that  it  was  again  connected 
up,  but  it  kept  on  sucking  air  and  not  water  and  ti^iat  subsequently 
defendant  discontinued  the  use  of  it. 

On  liarch  12,  1918,  oicre  than  a  year  after  the  pusip 
had  originally  been  installed,  defendant  returned  the  sacie  to 
plaintiff.   It  was  brought  to  plaintiff  by  some  teaiiiilBg  company 
and  at  the  time  of  its  receipt  plaintiff  did  not  know  frcm  wiioai  it 
caaie  or  what  particulsT  pump  it  was,   Kuggins,  secrRtery  cf  plain- 
tiff, testified  that  it  "was  delivered  as  ccming  frcm  the  teaming 
oompany  with  no  other  identification  on  the  tags  and  it  was  re- 
ceived"; that  it  is  "still  neld  awaiting  orders";  and  that  he  "had 
no  idea  where  the  puusp  came  from,,  as  we  get  puoipa  every  day  and 
hold  thes  for  orders," 

After  a  careful  review  of  the  record  we  are  of  thie 
opinion  tliet  the  trial  court  was  rigiit  in  entering  the  finding  and 

Judj^jcnt.   We  think  the  defendant  failed  to  show  by  a  preponderance 

of  the  evidence  that  the  pump  was  not  reasonably  fit  for  the  purpose 

for  which  it  was  intended  to  be  used  by  defendant.  The  evidence 
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rather  tended  to   show  that   the  failure  of   the  "pump  to   work   satis- 
factorily >afa8  caused  by  defects   in   defendant's  heating   system. 
I'l&lntlff  did  all   it   could  to   get   those  defects   reiaedied,    and,    if 
tiiey  were  ever  in  fact  reiaeaied,   was  refused  an  opportunity  there- 
after of  Riaklng  a  test  of   the  pump.     And  we   think  the  measure  of 
daaat^es  under  the  fcvcis   disclosed  is   the  purciiase  price  of   the 
pump.      (IMifoim  ^iales  Act,    Hey,   ^tat.    111.,   Chap.   Ik^la,    i3ec.   63, 
Clause  1;   Bagley  v.   ]<'indlay,   8ii   111.   524;    Osgood  v,   ukinner,    211 
111.   229-23S;    International  ?il_tfcr  Co^.    v.   Hartiaan,    141    111.    /pp. 
259-250.) 

THie  jud/anent   is  affinaed. 
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Ai^KAI,  mOU  CIRClJiT  cotm? 

OF  COOX  COUKTY. 
BARRY  BOmm  and  BAEKIS  ^^ETX,      } 

,  Appellant «.i  )  ,^    -.-      p         /?  Q  Ci' 

BK.   JUSTICE  6RIiaJ?Y  DKLIVKRltD  THB  OPIHIOB  OF  TH>,  COUET. 

cm  January  14,    1»16,   plaintiff  brou|!;ht  an  action  in 
osae  in   the  Circuit  court   of  Cooi^  County  af^ninat  Harry  Boehee 
and  Harris  1  ery,   trading  as  Boshes  k  hery,  Katiierine  i  ,  Tuoixy, 
and  the  Best  Brewing  Company,   a  corporation,   under  Section  9  of 
the  TSctiBi  Shop  Act.     Before  the  trial   the  suit  was  dismissed  as 
to  Katherine  h,   Tuohy  and  the  Best  Brewing  Coopaay.      rhe  jury 
returned  a  verdict  in  faror  of  plaintiff  for  UXOOO,  upon  «mich 
Judgment  tms   entered  and  defendartts  appealed  to   this  court. 

In  hie  declaration  plaintiff  alleged,    in   stubstaooe, 
that  en  August  23,    1915,    the  defendante  conducted  a  draiu  shop 
upon  prez»i9es  known  as  3161   West  12th  street.   Chicago;    that 
Katharine  I,.  Tuohy  vias  the  owner  of  the  premises  and  had  leased 
the  same  to   the  Best  Brewing  Coa^any;    that  said  Best  Brewiag  Com- 
pany had  suh-let   the  prewises  to  Harry  Boshes  and  Harris  Levy. 
where  they  were  engaged  in   the  business  of   selling  intoxicating 
liquors;    that   said  defendants  did  sell   or  give  intoxicating  li- 
quors to  one  Thcasas  Johnson  «diich  in  -^iole  or  in  part  did  cause 
said  Johnson   to  be  and  becone  intoxicated;    t^iat   said  Johnson, 
irtiile  80  intoxicated,    did  then  and  there  violently  attack  and 
asMult  plaintiff,   and  did  wilfully  and  violently  striJce    the 
face  and  eyes  of  plaintiff  witn  a  glass,    thereby  greatly  injuring 
plaintiff  and  causing  him  to   lose  the  sif-ht  of  uis  left  eye  and 
ther.tj,  Impairing  th.  .i^ht  ot  W.  rigut  .„j   that  a.  th.  r..ult 
"•er.of  Plaintiff  ha.  .uff er«l  g,„t  pal,  i„  b=<ly  aad  -i„d.  ^ 


¥••11  prevented  from  entering  into  lils  usual   occupation   for  the 
support  of  tiiifiself   and  his    4lfe,    and  has    suffered  financial    loss* 
ete. 

the  eridence  discloses  that  the  dcf endnnts.  Bosses 
•ad  Levy,  conducted  s  saloon  at  5161  .'ifest  12th  street,  Chicago; 
that  plaintiff  while  in  said  saloon  on  the  evening  of  August 
2S,  1915«  vas  assaulted  hy  one  Thomas  Johnson  and  struck  in  the 
left  eye  vith  a  glass,  resulting  in  the  total  loss  of  the  sight 
of  said  eye  and  also  injuring  plaintiff  in  his  aeans  ef  support, 
and  that  at   the  time  Johnson   ems   intoxicated. 

It   iu  contended   that  there  is  not   sufficient  proof 
la  the  record   that  the  defendant ii   either   eold  or  gave  to  Johnson 
any  intoxicating  liquors   which  in  whole  or   in  part   caused  hiiB  te 
1>eeoaie  intoxicated.      4re  think   that  there  is,     there  is   testimony 
shoeing  that  Johnson  had  jeen  in  the   saloon  during   the  afternoon, 
and  during  the  evening  prior  to   the  altercation,    ^hicu  occurred 
abaat  8;30  e'cloelc;    that  he  had  been   drinking  considerably  and 
had  beoome  very  boisterous;    and  that  just  prior   to   the  alterca- 
tion he  was   standing  in  front  of   the  bar  drinking  a  glass  of 
beer.     One  of  plaintiff's  witnesses   testified   that   "just  before 
the  trouble   started**    the  defendant  levy  was  behind  the  bar   serv- 
ing drinks   tc   the  custoaers;    that  Levy  told  Johnson,    '*l)on*t 
bother  my  custoraers;   you  oan*t  get  axiy  acre  drinks" ;    that  Levy 
then  gave  hia  a  "glass  of  beer  and  he  wanted  a  glass  of   nhisitey"; 
that  Johnson  "ordered  whiskey,"   and  Levy  "refused  to  give  aim 
whiskey  and  gave  hiai  a  glass  of  beer*;    and  that  at  the  tiae 

Johnson  was   "pretty  drunk*   and  "was  looking  all  the  time  for 
trouble.**     Plaintiff   teatified  that  about   the  sac&e  time  joun.ion 

"was   swearing  at   somebody  for  not   buying  iiim  a  drink,"   and  that 

Lwry  then   said,    "You  I'lave  been  bothering  my  customers  now  all 

the  afternoon;    that  is  the  last   drink  you  9fill  get." 
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INi  have  carefully  considered  the  other  t«o  points 
urged  by  counsel  as  grounds  for  reversal,  viz:   That  plaintiff 
was  guilty  of  contributory  negligence  and  that  the  court  admitted 
improper  ttstlxaony  of  a  physician*  called  as  a  witness  for  plain- 
tiff, and  are  of  the  opinion  that  tne   points  are  «vitj^icut  merit. 

The  judgment  is  affirmed. 

AFFIRMJED. 
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UR,   JUSTICE  ORltiLKY  DKLIVMIED  THE  OPIEIOK  OF   THE  COURT. 

On  February  15,    1918,   plaintiff  coimuenced  a  ccntraot 
case  in  the  Municipal   cotirt  of  Chicago   against  k,  Kaplan  and  K,   £. 
Walafa,   defendants,    to   recover   the   sum  of  $125.      In  Irils   etateaent  of 
elaiJB  plaintiff  alleged   that  his   claim  vras  for   services   rendered 
the  defendants,   at   their  request,    on   bepteiuher  27,   1917,   and  on 
prior  dates,    in  auditing   the  books  of,    and  making  an  accounting 
thereof   to,    the  defendants,    tradinie;  as   the  1,   IS,   Walsh  leather  Co.; 
that   the  value  and  price  of   said  audit  became  an  aoocunt   stated  be- 
tween plaintiff  and  defendants   on   said   date  in  the   sum  of  ^125; 
and  that   said  sun  had  not  been  paid,   notwithstandinc  sany  requests 
for  payment.     The  cause  was  tried  before  the  oourt   without  a  jury, 
and  at  the   conclusion  of   the  hearing   the  court   dismissed   the  suit 
at  plaintiff's  costs  as   to   '^^alsh,   and  found  the  issues  against 
Kaplan,    and  assessed  plaintiff's   damages  at   the   sum  of  4^<^&* 
Motions  by  Kaplan  for  a  new  trial  and  in  arrest  of  Judgment  were 
made  and  overruled,   and  jud^^ent  on  the  finding  was   entered. 

The  plaintiff   testified,    in   substance,    tliat  at  rap« 
lan*8   request  he  audited  the  books  of   the  Z,  S.   Walsh  Leather  Co., 
which  firm,    as  Kaplan  informed  hiiu,    consisted  of  Kaplan  and  ^alsb; 
that  he  comfflenoed  the  work  en  July  20,    1917,    and  complfted  the 
same  about  September  18,    1917;    that  he   worked  78  hours   in  all   in 
making   the  audit;    that  he  knew  that  Kaplan  was  going  to   use  the 
audit  in  connection   with  a  oontei&plated  action  by  Kaplan  against 
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#alsh  for  nn  accounting;  that  on  turning  ov«r  the  audit  to  Kaplan 
tha  latter  signed  a  certain  paper,  and  tnat  he  had  frequently  re- 
quested Kaplan  to  pay  the  anount  due  him.   the  paper  referred  %» 
was  introduced  in  eTidence  and  is  aa  follows: 

•Received  of  fi.  i  ,  Ratner  accountant's  repcr^  o*"  tii«  ^'^.  i--. 
Walsh  Leather  Co.,  for  which  1  owe  the  abore  Mr.  Eatner  the 
SUCH  of  fl25. 

September  27,  1917,  V,   Kaplan," 

At  the  conclusion  of  plaintiff's  eridenoe  Kaplan 
moved  for  a  dismissal  of  the  cause  as  to  him,  solely  on  the  groimd 
that  plaintiff  "hwd  not  made  out  a  case." 

Kaplan  testified  that  on  the  day  he  signed  aald  re- 
ceipt he  told  plaintiff  he  signed  it  "with  the  understcunding  that 
if  the  money  for  this  audit  comes  out  of  the  receivership  of   ths 
B.  B.  Walsh  Leather  Co.,  you  get  ^126  for  your  work,  but  if  I 
have  to  pay  for  it  personally  I   only  pay  ^50,"  to  which  plaintiff 
replied,  "that  is  agreeable."   llalntiff  denies  making  any  such 
agreement  at  the  time  the  receipt  was  si^ed. 

Two  grounds  for  a  reversal  of  the  Jud^asent  are  here 
made  and  argued  in  the  brief  of  Kaplan's  counsel:   (1)  That  the 
court  erred  in  refusing  to  consider  certain  evidence  offered  by 
Kaplan  that  the  paper  referred  to  was  not  the  entire  contract 
between  the  parties,  and  (2)  that  the  court  erred  in  entering  the 
JudgBCTit  agninst  Kaplan  individually,  when  a  Joint  liability  of 
two  partners  for  a  partnership  debt  was  alleged  and  no  amendment 
to  the  stateBent  of  claim  was  requested  or  filed  by  plaintiff. 

As  to  the  first  point  an  exanilnation  of  the  bill  of 
exceptions  discloses  that  the  court  adiiiitted  all  the  evidence  of- 
fered by  Kaplan,   As  tc  the  second  pcint  we  are  of  the  opinion 
that  the  aame  is  not  well  taken.   The  proof  disclosed  that  Kaplan 
alone  was  liable,  and  it  does  not  appear  that  the  alleged  variance 
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between  the  statement  of  claim  and  the  proof  was  ever  tailed  to 
the  tri&l  court *s  attention,  or  that  there  was  a  motion  made  to 
exclude  the  evidence  on  the  ground  of  a  variance.   "The  general 
rule  at  common  law  is,  that,  under  a  declaration  against  two  and 
a  Joint  plea,  the  plaintiff  cannot  recover  without  establishing 
the  joint  liahility,  «  ♦  Although  the  declaration  remained  as  a 
declaration  charging  a  joint  liability  against  the  two  defend- 
ants, yet  this  was  a  matter  of  variance  uereiy.   The  proof 
showed  that  only  one  defeiiaant  was  liable,   7he  declpration 
averred  tuat  both  rrexe   liable.   Appellant  ahculd,  therefore,  have 
moved  to  exclude  the  evi dance  on  the  ground  of  a  variance;  but  he 
did  not  do  so.   If  the  objecting  party  desires  to  raise  the 
question  of  variance,  he  cuat  indicate  it  ppecif icollv  in  his  ob- 
jection, Pnd  pcint  out  in  what  it  ccnsiats,  so  as  to  enable  the 
court  to   pfcSB  upon  the  question  intelligently,  and  also  bo  ee  to 
f^nabl  e  the  plaintiff  to  amend  his  pleadings  to  make  then  ccnform 
to  the  evidence."   ^ayer  v.  Brensinger,  18C  III.  110-117.   See 
*^^®  Carnegie  v.  r«wney,  178  111,  App.  415-414, 
The  jude'^ment  is  affirmed. 
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feASBISQ  and  MAX  iX    ^JLfy,    ielng  )  I 

buminmB9  as  Ree^in«   Jen«on  j^  Co.,      }/ 
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KkYU09J>  A.  Ton  lUkmaoi^, 


AitSAL  jraofe  ciRCi.iT  comet 

0?  COCiC  COUKTY. 


KB,  jxioTiCK  GHiDLiY  xmj.ivmm:>  thx  of-iuiou  op  ?ks  court, 

¥h«  plalntifffi,   »a  licensed  rtil  estate  brokers, 
brought   this  actiLoB   in  assvEipsit  Against  defendant   to   reooTer 
tlie.  sum  of  $1S0&  as  eoeuaissions  for  procuring  for  def en  iant  a 
pureixassr  for  a  certain   leasehold  estate  ia  certain  prendses  lo- 
cated in  Chicago.     The   declaration  consisted  of  «    special    count 
and  the  cooaou  counts,    to  wuich  defendant  by  an  Attorney  filed  « 
plea  of  the  general    issue,      ^subsequently  defendant  filed  an  affi- 
davit  of  j&erits  supporting;  txi.»  plea,   and  later  the  defendant's 

attorney  v^as  given   leave  to  withdraw  his  appearance  as   such  at- 
torney.     Ine  ease  «as   called  for    trial   on  April   3,    1913,   but 
neither  the   defendant  nor  any  attorney  representing  hin  ^as  pres- 
ent.    Ilaintiffs  offered  evidence  in   support  of   their  elaia.      no 
eridenoe  on  defendant's  behalf  «as  presented.     The  trial   court  in- 
structed the  Jury  to  return  a  verdict  finding  the  issues  for  the 
plaintiffs  and  assessing  their  dKa^^ges  at   the  sua  of  41&0C,    which 
the  Jury  did,   nnd   the   court   entered  Judgnent  upon  the  ve»rdlot 
against   the  defendant,      cn  April  8,   1916,    def«idant  filed  his 
written  aotion   to   set  aside   the  Jud^aent  and  for  a  new  trial, 
which  aotion  was  denied  and  def  coiaaot  excepted  and  prayed  and 

perfected  tliis  appeal. 

In   the  bill   ef   ejuteptions  no    evidence   ta^en  cn  the 

trial  is  preserved,   the  errors  assigned  are  in  substance  that 

the  trial  court  erred  (1 j  in  calling  the  eaae  for  trial  before 

issue  was  joined  in  the  absence  of  defendant,    i'd)   in   instructing 
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in*  jury  to  flnr'.  for   ttie  pl.^intiffs   In   Die   mm  of   n^or.,    a«d   (3) 
in  cimyin^  defeiulant»«  aotlttfi  to  racatr,   th«  Ju '^er.t.  «n,i  for  u 
new  Urlpl. 

Tiia  o«aB&  •««{)&   to  havo  bten  at  iaeue,  as  disclosed 
from  tJie  pleadinue,   wnen   the  hearing  m>.n  and,     The  filing  of  « 
aim ii tor   ./as  not   necees«ry.      (atrauM  v.   owm  Zielt/ATPllRnoe  qo.. 
fi4   111.   App.   435;    Gllle»pl^  v.   Smith.   ^9   III.   473-47«.>      And   «hea 
a  cause   is  regularly  called  for  triul   it   is   the  business  of   the 
defendant   to  be  present  and  it   ia  not   error  for  the  court   to  pro- 
ceed in  his  absence.      (Ha«en  v.  ^ierson.   83  III.   -i4l-^4-i,; 

Where  the  bill  of  exceptions   does  not  contain   the 
evidence  heard  on   the  trial,    but   does   show  that  eriaence  «a«  in- 
troduced on  belifllf  of   the  plaintiff,    it   will  be  presttaed  that   the 

evidence  i.as  ««ple  to   sustftin   ths  ju.gaent.      (iiiller  v.   class.    118 
ill.   443;    Law  v.   SanltHry  District,   197    III,   523-630.)     And  where 

the  defetjdant  fails   to   introduce  any  evidence  in  defense  of   the 

££ia*  f£cle  case  made  by  plaintiff  it   is  not   error   for   the  court 

to   direct  a  verdict  for  the  plaintiff.   (Kvana  v.    Kvane,   163   ill. 

App.   ii03-;i09;    Derbjr  v.   leterson.    I2e   111.   App.   494-495.) 

And  the  bill   of  exceptions  does  not   disclose  any 

sufficient  reason  for  vacating   the  judgment  and  granting  a  new 

trial . 

Finding  no  error  la  the  record,    the  Judiiiaent  Is 
aiffirsted. 
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WILLIAM  BOC^SAS. 

\  )       /    Of  COOK   C0U1?TY. 

CHICAGO  H?;IGHTS'^JKB^R 

coiiE^A?ry,  \ 

Appellant. 
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iifi,   JUSTICK  QVLl'JLTSt  I^LIVSIKD  THE  OPIKICK   OF  THE  COUKT, 

:^laintlff,    doiag  business  aX  vexarkftna,   Arkansas, 
eoflnscnced  an  action   in  aaauaipait   in   tli«  County  court  of  Cook 
County  BgAinet  the  Chicago  Heigiite  Luiaber  Co.,    a   corporation, 
dclng  b  siness  at  Chicago  Heights,    IlJinols,    defenaant,    to  re- 
ocver  damages  for  failure  of   the  defendant   to  accept  and  pay 
for  certain  liaaber.      In     his   declaration  plaintiff  alleged  in 
substancs  that  on  April   <!8,    1916,   he  sold  to   defendant   threa 
care  of   lumber  to  be  delivered  tc   defendant   in  two   ^ecks  at 
Steger,    Illinois,    to   be  paid  for  on   delivery;    that   the   time  of 
delivery  was  thereafter  extended  for  a   reasonable   time  by  de- 
fendant;   that   althouph  plaintiff  within  a  reasonable  tii3sc,    to- 
wit,   on  June  16,    191H,    tendered   said  lumber   to   defendant,    the 
latter  refused  to   accept  and  pay  for  tixn  same;    that   tiiereafter 
plaintiff  resold  the  Iw&ber  in   the  open  market  a:,  a  loss  and 
for  Xess   tlian  the  oontraot  price;    and    tiiat  because  of  defendant's 
failure  tc  accept  the  lumber  plaintiff  «raa  obliged  to  and  did 
p«y  daaurrage,    etc,     The   defendant  filed  a  plea  of   the  general 
issue.      The  case  was  tried  on  July  6,    191£,   before   the  court 
without  a  jury,   remiltinf-   in  p   finding   in  f?ivor  of  jrlaintiff   in 
the   BUS  of  $304,   upon   wrJ.ch  finding  judgment  ^was  entered,    and 
defeniXant  perfeet^d   this  appeal. 


M  K  ^4       |\     T    '-^    3=^  ^: 
*<^     e  r^. »  ^    ij?  j|   ^P'. 


The  case  wsa   tried  upon   an  agrfed  stateejent  of  f  ct« 
eupplemented  by  thu  oral    testjUsony  of   certain   tTitnesse*.     Tlie  facts 
•■  dleclosed  from  the  bill    of   ezeeptions  are  in   cbstanoe  a,a  fol- 
lows: 

CW   April   27,    1916,    defendant   applied   to  J,   L,   Lane 
^  Co.,    liiaber  brokers   in   ciilcA^o,    to  puroiiase  througli   theeo   the 
lumber  In  question.      l«ne  wired  i^laintiff  at  '^'exarkAua  asking 
for  prices  and  stating   that   deliv«:~ry  i\   c  ,    h,   ateger,    Jllinoie, 
vas  to  be  cofflpleted   in  two  weeks.     Plaintiff  replied,    giving 
prices  and  accepting   the  conditions   as   tn   tiin«  and  pi  f^ce  of   dc- 
llTery,   and  defendant   on  April    28th   sent  a   written  erd-^r  fcr   the 
luM>er,    in  which   it  was   stated  that   "t.im**  in  cf   the  essence  rf 
this  order,"   and   that   the  lumber  "wuet  be   in   transit   «?ltrJ.n   2 
weelcs   froa  date  of   this  order,"     >'ot  hearing  froia  plaintiff, 
defendant  on  i,ay  l)th   (before  the  expiration  of   said  two  weeks) 
wrote  plaintiff   inquiring  when   shipment   could  be  mpde.      Plaintiff 
replied  unuer  date  cf  kay  11th  that  he  had  inquired  cf  riis  mill 
luid  had  been  advised  that  the   luisber  was  ^waitin^r  %  iiBscuri 
X^acific   "box  car"   and  taat  he  hoped  to   furnish  invoices    ;?ith.ln  a 
few  days,      on  ^ay  17th    (after  the   exi^iratlon   of   said  two  weeks) 
defendant  wrote  plaintiff:      "if   we  do  not   receive  InTciees   on   or 
before  J^ay  2lst,   you  /tiay  cancel   tliis  order,"     On  May  2Cth  plaintiff 
replied,   writing  that   the  order  had  been  placed  f^^ith  his   ^^^inden 
mill,    that  he  felt   "pretty   aure"   the  shipsient  would  bs  mnde  sith 
little  delay,    and  that  "the  car*  ©i.^ht  have  been   "delayed   some 
en  account  of  ear   snortape,"   ss  he  had  net  been  getting  r^any  "box 
care,"      In   the  ..u-ant lipe,    en  ^ay  18th,   Tane,    the  broker,   had  -s^ritten 
plaintiff   to    "hustle*    the   aalpment.   and  that  plaintiff  had  better 
wire  defendant   the    'car  nuaibers,*'      Ob  May  ij2»d  defendant,   replying 
to  plaintiff's   latter  of  iday  iicth,   wrote  plaintiff;      *it  app«?ars 
that  you  are   slightly  confused  reg&rdinfe  this  order.      Vou  would  ex- 
perience difficulty  in  getting  7&,000  feet   in  one  car.      It   is  not 
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neeesiasry  tuat   tui,«  a^ock   siiould  toe  shipped  in  a  box  oar.      If  jrou 
ean  load  it  cu  a  fiat,   goucioia  or  eattie  car  ifltffi.edxatelj«    it   will 
1»«  ^reaay  appreciated,"   On  Itay  is^rd  plaintiff  wrote   defendant: 
*'^i,  made  a  f>iatr4c<»  is   aAying  tbat   the  ear  «i^Jat  be  delayed  son* 
en  acocunt  of   ear  fiki^rtf^e,     Vm  aeaat   that   the  erder  aigiit  be   de- 
layed  Bome.      We  have  instructed  our  »ill    that   it  vill    be   satia* 
factory  to   load  thia  order  in   nny  kino  of   equlpaient,   *    «   we  i^ope 
to  be  able  to  paaa  you  aliippints  papers  vithin  a  ai^rt   tlAe.**     Kot 
hearing  anyt^iing  further  froia  plaintiff  for  oTer  a  week,    defendant 
on  June  iind  telegraphed  plaintiff:      '*it'ire  ua  car  numbers,   ^  * 
Juaportsnt.*      Hot  i^etting  &  reply  tc   this   telegram,   defendant  on 
June  Sth  at   11:30  o^cltck  a,   i .   again  telegraphed  plaintiff: 
•¥ira  iiBBtediat.ely  car  nusibera,    *  *     uuat  have  reply   today,    »   * 
Can  place  eisevhere,    iffiuiodxatft   atiipvent*    less  noney.    *  *     ijo  net 
wiati  to  cancel   order  unless  &b)»oiut&iy   necessary. *     Although  this 
telegraiB  was   received  by  plaintiff  at   1:50  c*oloelc  i.    .,   on  June 
5th,   plaintiff   did  net  wnevcr   »a»e  until   ;5:2&  o'clock   in   the 
afternoon  of   «iune  6th,   when  ha  wired  defeaadant   that  ne  was  "leading* 
the  luaber,   and  giving   the  nuoabers  of   two   cars.     Thie  telegram  was 
not  delivered  to   defendant  until   the  aiorning  of  June  7th.      In  the 
aeantiae  defendant,    not  ^retting  replies   to   its  telegrams  of  June 
2nd  and  June  5th,   wired  plaintiff  at  2:46  o'clock  in   the  afternoon 
of  June  6th  to   "cancel*   the  order,      fhia  telegraat  was  recoived  by 
plaintiff  about  five  o'clock  on   the  afternoon  of  June  ftth,   but 
after  plaintiff  had  sent  hie  wire  to  defendant  of   the  ofutte   date 
that  he  was   "lopding"    the-  luiab^r.      on  the  morning  of  Jvme  7th, 
at  10:4S^   o'ciocxk,    defendant  ai^ain  wired  plaintiff   that   it  would 
"not  accept  any  stock"    ahipped  on  the  erder,      fhe  care  were  first 
set   on   the   tracks  for  loading  at  plaintiff's  aill  about  noon  of 
June  6th,    but  were  not  completely   loaded  and  released  for   anipsient 
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until   the   CTPnlnp;  of  Jtm«  7th  i»t   six  o*eloc*,   '•dien  bills  of   lad- 
iiii^   for  thre*  oar  a  of   lurtber,    consinn^d   to    defendant  at  i^tef^^v, 
Illinois,   ^«re  issuad   tc   plaintiff  ley  a  rnilrood  cowppny,   on 
Jtuae  6th  plaintiff  forwnrded  the  iOToicea  for  the  lumber  to 
defendant,   and  tm  ,Tune  12tb   defendant  by  letter  returned  the   inwi 
te  Tlfiintiff  **beeou3e   thie  order   vims  cancelled  by  wire.*     On  June 
14th  pl»intlff  r/rote  defendent   that,    while  he   "might   dispose  of 
these  care   elec^irjere,'*    tfcey  v^re  now  well   on   their  nay  to  destiaa^ 
tion,   and  hf  would   insist   en   defendant's  aoceptinf:  the»  on  arriral, 
The  three  C9TS,    containing   the  grade,    rizc  end  ouajlty  of   lumber 
as  ordered  frriYcd  at   drstinction  on  vune  17th,   and  were   tendered 
to   defeiident,   but   defendant  refused  to  accept   them,   and  on  June 
Sutb  m-ote  plaintiff   to   that  effect,    saylni;:      "de  have   instructed 
tjie  agent  of  the  railroad  cotapany  at  citeger  to  notify  you  that  he 
is  hclding  the   cars   aubjeet    tc  yciju*  orders,      v^'e  cannat  accept 
this   stock  because  you  received  notice   to   cancel  before  shipisent 
was  K»dfl.*     On  July  5rd  plaintiff  wrote  defendant;      *we  are  in- 
structing our  anlcafro   repr eaentative  tc  eaake  the  best  possible 
dlspcsition  of    ttmse  cars   elsephpre,    so   as   to   atop   rSeciurrRjIe  and 
other  charpes,   and  as   soon   rb   we  .1  earn  hew  much  we  hare  lost  we 
will    charfte   the  ai*ouifit   tc   your   account.*      On  July  8th  plaintiff's 
representatiTS  resold  the  luoaber  in   Chicago   for  tZlf   less   than 
plaintiff  would  have   realized  hsd  defendant  accepted  Mid  paid  for 
the  lumber;    and  between  Juae   17th  and  July  Bth  dwnurrage  to   the 
a»ount  ef  #67  had  accrued  eclair st   the  lurohf»r.      "^he   buk  of  these 
two    iteiss   is    the  jmcunt  of    the   court's   f  jnt^ing.      At   thr  close  of 
all   iht   evidence  defend&nt  asied    %tie  court   to  hold   the  irritten 
preposition  i»f   Ibw  that  plaintiff   %»s  not    entitled  te   recover,   but 
the   fc^iau  w&s  r«^fui»€id. 

Proai  the  foregoing  outline  cf   the  facts   it  ^ill   be 
noticed  that  defendant  ord'^red  the  lumber  under   the  express  con- 
dition  that  the  sao&e  should  be  "in  transit"   witiiin    two  weeks;    that 
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ai't-er    Ll^e  t'fc   weeks  had  i»««i3e«'.  and   ic  aopeaxed  tl.at   tliE  l^iHibf-i'  had 
not   eTen  oeen  ioiided   in   Oo.r;i,     l^f en'.::^nt   li-jp  1  i c ^ly  extended  t.ie 
txaia   to  A  day  certain,    vi2,   *..ay  ^Ist;    tiiat    vhen   that   date  3asd 
paesefl  and  it   atiii  appeared   t/iai;   ihe   luaber  Ix-^d  not  yet  been 
loaded,   defendant,    on  i-ay  22nd,    X'equeatod  an   "litUJtdiate"    siiipjuent; 
tliat  on  June  ind  defenuaiit   ?/ired  fcr    tJHe   "c^j'  nufSbfeis,"    %r.i  ac-aia 
on  tiie  atorniag  of  iuae  5 til  wired  plp^ntiff   to  telegraph  ti-i.?  car 
nvaoexB   "iuotAndx&i.tiXy,^    tii.eieby  i«i|<life;dly  fuithex^  e^tenJing   tne 
tiae  uf    giiipaitrjt  liot   Itter   tiiaii  June  ttji;    end  ti^t   uefend£!x;t,    iiDt 
receivinp  a  reply   to   ei^Jit-r  oi    ».h*Be  \.tlegi*£uiiE,   or.    ti*f:  j'fttrnoon 
ef  June  6t.h  ottucelled  h^/   wij  e  the  orcittj.    fvi    cht  lujiibfci',    «»hicii 
£ie0»f*ge   "^iRs  received  by  tlftlutiff  ti^«;  «>aBie  afternoon  bin'i  Hi-cxe 
then  24   houiB  before   tiie  ottifc   »ere  oou'j  ]  eteiy  loaded  anu  Wfcxe 
ctnrted    "  :.n    Lrttnait.," 

i'lain<.ifi    alleg-eO   in  liio  declarHtiOii   tioit    ihe   title 
fo.v  the  d«liv»>ry  of    the  Ituuber,   t*itur   tiiS   tvirt.  wetks  Lad  ex}.ixe(l, 
v/nc   C-^f.nded  for  a  •reatieiit^ble  time"   by  def «^.ndiirit,    una    Uuit 
plttintiff   "Mfi-^.hin  a  rftaaonable   tieie"    tandf;5feu  tlie   Iwibex    to   de- 
f«»ndf«.nt,   but    tiiat   -t}ie  Tntber   i^efu^ed    to  aeoopt   tLa   .>f>me.      'Under 
the  r?4:Cta  dxaeJosed  we  do  not  v.iiinx  tiiat  plaintiff  Laa   proven  these 
eaventaal  allegaij-ons.     And  we  are  of   the  opinion  that  under   the 
oir«)iTtstancea  aefendant  was  fully  warranted  in  cancelling    the  or- 
der  oa  t»une  6,    i.»16,   and,    itaici  a«ineellation  cr<1er  b*infe  received 
by  plaintiff  nore   t/ian  24  hours  before   tne  luaber  had  been  eoja- 
plotely  loHded  in   cars  prepHratory   to   ahiptraent,    that  plaintiff 
^a«>  not  juutified  in  aftervrarde   shipping  the  cars   to  defendant  and 
insisting  upon   their  aoceptanoe. 

The  judgaent  of   the  County  court   is  reTersed, 

KBVERSSD. 


.yiii\d  i^j\   dor;  i-,.;C  aaa'AStU   srf;.'    ;/ • 
5«i;3    ,.^  .■iJuas'J:^;;  J;S«a    inTiA    ;iS^w  aa^^'i  .rj- 

-'T-o  6-ii^    ,%rt,i  f  .ia ouaa  ;fi   f>» 5 tvi'?.i«v   vi  ii>l  -'i>w  3iji;si>Ks>''-'K.f. 

.  iV  Ji-iUe-.    r-^uie-tf    1«jftlC    COiut-  i,r.-. -s   ^.-.x;    ,>X.i*s,     ,!7Ui»     .w.i- 
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fi«  find  33  faoia  in   this  case  thut  pxaintilf   did 
not  pat   tiie  Xu^^^ber   in  transit   witniu  a  reasomVul. <>   tisse  after   the 
ftxpirati.on  oi*   the   tixue  li;ait«dl  by   tne  contract  »3   oxtendcd,  and 
that,   before  said  luiaber  waa  put  in   transit  by  pluintiif ,    dt- 
fend»nt     cano«siled  the  contract,   of  wMch  oancellution  piuintiff 
had  notice  before  »aid  lumber   «&•  ^ut   i.a  ti&nzxi. 
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▼«.  )  / 

EKseuter  of  the  I-gat  will   )  / 

AJBd  te«t&Eeat  of  ci)&rles     )  / 

AFP«ll»»t,  )  / 
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OB  July  16,   191?,   the  jud^i»9  of  tit«  cire»it  court 
ef  coek  Coufity  eetered  sn  order  dlr«N2tii^  the  el«rM  ©f  the  ceurt 
to  prepar«  suad  ^riat  »in0  ceessgoe  Iniv  eftlena&rs  te:  cont&lB  "all 
ccfis&on  I«w  eas«s  pending:  in  s«ld  Circuit  court  en  July  31,  1917, <* 
Ana  in  iMtld  order  dlr^etiona  were  glvftn  »«»  to  t^«  cr4er  in  sulch 
said  caaei»  should  bo  enter«4  upon  amlu  ORlmidars.  u&  July  21, 
1917,   th9  pre»€Hat  o&9e,   then   entitled  tirutl «|;  v.  Vftrdari^dj;*,   mut  aot 
tlii^s     p€nding  is  i»6ld  Circuit  court,  but  i?a0  p«ndAng  In   tale  Aj^« 
j)ell«t«  court  an  appeal  frosu  »  Judgs<mt  r««der«d  Id  th*  cireult  court 
lii  Ti^ovs^^r,  1315,  s«  »ppoitr@d  froiK  the  reoords  of  9»ld  circuit 
court  In  po@sesslos  of  9».%^  elerl:.     lur^iiBxit  to  said  order  the 
ttlerk  pre^«ir«d  esd  eaused  to  be  priRt«d,  prior  to  tbe  opening  of 
tJue  aeptesber  tews  1917  of   aald  Circuit  court,   nloe  prirsted  oales* 
dere,     iM  one  of  eald  ealetidare,  i^no^TS  as  c^leadar  l>o.   ^,   tule 
e»ae  »&b  entered  as  tc,  S56.     jubaequexitly  to   t£ie  prlQtlag  of  said 
eal^rsdare,  Rnd  ea  Se^t<^ber  1^,   l'^17,   tiila  e«ee  was  redooiceted  In 
t^e  Circuit  court,    tiiis  Ai^pellate  eeurt  iaaving  eo  vuly  19,  1917, 
reversed  »ald  4»t^s,^**t  aod  r^aanded  Use  ease.      ( Sutl er  »»  ^ardriA^e, 
207  ni,   ^F»  ^1»)     subsequently  to  the  red&cketlng  of  ti&e  caae 
tile  eajse  had  not  &e«^  ordered  placed  upon  eny  calendar  of   tfcte  Cir* 
<mit  court.     At  tlie  tiise  tlis  case  ^ae  ordered  r^d«^ok«ted  tlie  cklef 
Justice  of   th«  Circuit  court   suggested  to   the  attorneye   for  tj*e  res- 
pective partiea  tiaat  if  tiiey  would  agree  u-^v^n  a  Judge,  h#  would 
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adTanee  the  o«b«  out  of   it»  ord«r  and  aasign  It  for  trial  l»«for« 
•aid  Judgfli.     h^titrti  any  action  bad  ba«n  taken  on  tnn  suggestion, 
the  defendant  j ardrldge  died,   and  on  January  29,   1916,   his   death 
was  •uggested  of  record,   und  on  February  25,   19ia,    the  ^^ortnern 
Trust  Qcsapeaiy,    executor.    <itc.,    entered  its  appeHranoe  as  defend- 
ant,    ftnd  «n  order  w»*b   entered  permitting  it   to   adopt  as  its  pleae 
the  pleaa  already  filed.     Cn  itarch  11,    ldl{),    during  the  ^'ebruary 
term  191^   of  the  Circuit  court,   Jud^e  ^cuian,   one  of   the  Judges  of 
•aid  Circuit   court,    in  calliniii   said  calendar  No.   &,    reached  this 
case,   No.   356,    on   ttmt  calendar,    an<i,   no   one  appearing   on   either 
side,    dismissed  the  case  for  ^rant  of  prosecution  at  plaintiff's 
costs,      i^either  the  plaintiff  nor  i.is  attorney  knew  that  this  eaa* 
was  on   said  cnlendar   T-c,   5,    or  of   the  entry  of    the  order  cf  dis- 
ttiseal   until  i^aroh  le,    191i>,    thf>  first    :)»'/  of   the  succeeding  or 
Irareh  teraj,   1916,    ef   the  "Iroult,  cr-urt,     v  n  larch  2   ,    191L,    rlain- 
tiff  filed  his  writtan  motion  unoier  section  d9  of   ti^i.e  practice 
Act,   praying  th^t   the  judgweut  cf   diBmissal  be   set  &i«id«  b&« 
cause  of  an   error  in  fc^ct.      xhis  :i;otJion   vrac   supported  hy   the  af- 
fidavits cf  plaintiff,   his  attorney,    the  attcrn6y*8  chief  clerk, 
and  a  deputy  clerk   cf   said  i.ireuit  ccurt  vixo  had  charge  cf    the  t^^aking 
up  ef   said  nine  calendars.      An  affidavit  wa«  alao   filed  in  resistanea 
of   the  notion.     Cn  April   13,   Idle,    the  Circuit  court,   aftt^r  a  hearing, 
entered  sn  ordar  setting  aside  said  order  of  diK&is.»ai    of     arch  11, 
19X6,    end  reinstating   the  case.      In   aaid  oraer   it   ia   recited  tJtiat 
the  cftse  had  been  placed  on   said  calendar  io,    5  by  a  tttistakn  cf    the 
clerk   of   the  Circuit  ccurt,    that   such  ease  wns  not,   unler   the  prae* 
tice  of    tjrie  Circuit   court,    cubjeet   to    trial   or   disffiseal    on     arch  11, 

1916,  »n<2  that  the  caae  «as  disnisaad  by  the  court  "under  the  mistaJcMi 
belief*    that  the   aaase  was  pending  in   the  Circuit  court  on  July  31, 

1917.  in  the  affidayit  of   said  deputy  cl«?rk   it  is   stated:      •That 
the  plAoing  of   said  caae  upon  said  calendar  No.   5  waa   the   result  of 
a  mistake  ef   tiila  affiant,   fer  the  reason   tnat  he,   or   the  cl erko  eo» 
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operaitiBg  mitkx  him  ip   th«  Aakinf^  of   sAid  oal9n(iMr8.had  R*t  n9~ 
tlc«4  thAt  an  Appeal  had  b««n  perfected  frcjD   »  final  Judi^jt^cnt 
enter«d  in    iiaid  caua«,   b«!4i«u8c   th«  Juugncdat  and  ;^pj,^al   aforeeald 
did  not  appear  on   tiie   docket  froa  wiiioh   said  oalendar  t40.    5  «m« 
ttadc,   but   that   snid  judgnent  and  api>eal  had  bean  po8t«d  in  a 
prior  dOQl^et  of   disposed  of   cases;    *   *  and  tlxis  affiant  put  it 
en   said  calendar  under   tiie  Hiistaken  belief  that   the   aasi^e  was 
a  cause  pending  in   said  Circuit  court  on  .}uly  31 «    1^17,"     The 
defendant  by  this  appeal    seeks  to  reyerse   the  order  of  April   13, 
1916,    reinstatiof;   the  case. 

Section  89  of  the  iractice  Act  in  pnrt  provides: 
•The  writ  of  error  corap  nobis  is  hereby  abolished,  and  all  cr« 
rors  of  fnet,  ccismitted  m  the  proceedings  of  any  court  of  rec- 
ord, and  which,  by  the  oonston  law,  could  have  been  corrected  by 
said  writ,  aoiy  be  corrected  by  the  court  in  ^hich  the  error  was 
eoHBitted,  upon  action  in  writing,  made  at  any  tijae  wiWuiii  five 
years  after  the  rendition  of  final  Jud^^ent  in  the  ease,  upon 
reaeoBiable  notice," 

By  the  coiosoB  lav  an   error  of  fnet     committed  as  a 
result  of  a  fsietake  or   default  of  a  clerk  of  the  court  cculd  be 
corrected  by   the  writ  of   error  cor&».  nobis.      ( ;>rfcdj[  ▼,    «;r*aain||cton 
Inn,   Co.,    Hd   ill.   App.   5au-363.)      In  2  Tidd'a  iractice   (4th  Am, 
ed.)   at  page  1137,    it   is   said:      "50,   upon  a  4ud»]»ent   in   the  }  ing*s 
Bench,    if   there  be   error   in    the  process,    or  through  the  default   of 
the  clerto,  it  siay  be  reversed  In   the   swse  euurt,   by  writ  of   error 
coreu;;  nobis."     Under  the  existing   statute   in   this  State   such  an 
error  oay  new  be  corrected  by  the  court  in  miicn  tits  error  '^as 

eoBt«nitted  upon  notion   in  writing  upon  reascmable  notice.      And  we 
think   it  is  clear  frois  the  record  in    Uiia  case  that  the  mistake 
•f  the  clerk  of  the  Circuit  court  in  placing  this  case  upon 
calendar  No.   b,    rs  one  of   the  cases  priding  on  July  51,    1917,    in 
that   court,    when   it   was  net    ac    pending,    is*  a  a.iatftke  of  fact. 
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i^TB^dy  ▼.    f?>»hip»:ton   in  a.   Cc.,    suyra;    ..ilYer»ftn  v.   ciiilae.    107 
111.   APP.   53ij«5<-4;    I>c»it^ki   v.   v\f^;ericpn    ;  in»»^d  Co..    117    ili.  App. 
2«2;   Aayop  ».   Jaff'^raon    Ice  Co.,    lJi9   ilU   ^f^.   57U;   i.«dd«p,  v. 
CjMl^cf  Chlcftgo.   285   nx.   165.)      In  ur»^er  ^.    xmRola  Co^^r^ 
oiia  i_5n»8  Aa>;oointloti.    26r    lU .   &Irt.5.U.    it   ie   »si4:      -me   error 
in  fact  »hlo4i  *«iy  be  aa«ig>ae<!  «JOd»r  the  asoticn  aust  ^€  «o»e  fpct 
unknown  to  th»  court  wbieh,   if  know,   wuld  ha7«  preclud«d  th« 
r#wdltlon  of   the  Jud^ent,-        And  ««  thlnit   it   l«   e<itt«lly  clear 
tb«t  had  J««5fie  2«b»ii  ^nomt  ©a  k»rcft  li,    1*1^,    (»ti«»  ^-i^  ««•«  «*• 
called  fre*  c»l«nd»r   Jc.   5.     bu,   nc  one  ej>«'aring,   «»»  di«R5ii.»ed 
for  »»nt  of  rrcao^^tiwa^   tJaat  the  case  ««•  not  properly  on  »«ld 
calendur  »nd  Had  been  put   tiiexe  thrcufifa  »  aiot^ike  of   the  clerk, 
m   disregard  cf   tae  order  of   court   to   ;  l«ce  on   eaid  calendar  only 
th©ee  eases  which  were  p«»dinfi  on  July  51.   1917.  be  would  not  Ha^e 
diWBiseed  tJnc  caee.     Judge  ae«an  was  ^*i»led  by  the  mletaice  of   the 
clerk.      (Brftdy  v.   ^-aoiangton  Jne,   Co..    *vpra.j     he  naturally  n»- 
svmed  tltiat  the  caee  was  properly  on   «ald  calendar.     And  «•  do  not 
think  that   the  dleBlseal    of  the  onee  by  Judge  2efea«   »ae   the  reeult 
of  any  nagllgence  en  the  part  of  plaintiff  er  nie  sttcmey. 

The  order  of  the  Circuit  court  of  April  13,   1918.   re- 
in stating  tlie  caae  io  affinsed. 


/ 


Ml  i^t   FKOM   SWy^^IOR  corn's 


563   -   24715 


nASUh  r>AVia, 

vo . 

H  )  /  0?  COOK  COlfflTY. 

CHICAflt^  CiTX  BAlt#AT  )  / 

cm'TJ^r  et  Ri.,  )      / 

AppellAttils.        )       / 

■  /      "B 1  5  1  ,Ao  685 

\     / 
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Thia  i»  »n  action  for  d«B!ftf;e«  for  perspml   Injuries 
rec^lYed  by  plaintiff   in  *  colliKpn  b-^tween  a  wnpr-n   driven  fey 
him  fitiA  A  street  ear  operated  by  defendants  at   the   intersection 
of  62nd   street  and  Ashland  «vwiu*,    Chic«Ec,   on  July  8,   1916, 
ahcut   B:S'    c'clccV   tr    the  forenoon,     Th*»  Jury  returned  a  Y^r- 
diet,   in  f'^vcr   of  plEintiff  for  |6CC0,      ilelntlff  remitted  tl5<:0, 
and  the  tri»l    court,    jsftrr  ovrrrul  Inf  3io*ion»  for  a  new  trial 
and  in  nrrpst   of  Judfnjfsnt,    entered  Judtm*>nt  for   I46C0  agi^inst 
the   4ef F?nd?xntfi,    ^^ich  jurtf-mnnt   def?r.dJ»nt»  by   thie   «px)f»l    sepk    to 
rsverpft. 

Pour  points  are  ur^-ed  by  oounsel    for  defend«>rjt6  for  s 
rcYerssl    of   tiie  Judfisrnt,   ▼!«:      (Ij      A  recovery   is  barred  by  the 
oontrihutcry  n«flli.',«noe  of   »l»intlff .      {Z)     The  verdict  Is  aiani- 
feetly  a«ain;»t   the  weiijnt  of   tlie   eYidcnce,      (3;     Tho   oourt   erred 
in  glTing  certain   Instractione.      (4)     Both  tiie  doelaration  and 
the  petition  to  amend  the  deelaration  end  to   substitute  the  «q3« 
pleyer  of  Saria  as  pjaintlff  f ai3 '^d  to  allffp*"   that   defendauts 
had  eleated  not   to  aocert   the    fork* en's   Compensation  Act,    and  the 
jtid,jnnf»rt   did  not   protest   defendants   ic{i»inst   the  cleiais  of   plain- 
tiff's  employer  for  compensation  paymbl**  by  it   to  plaintiff. 

The  necldsnt  is   of  a  icind  that   !«   nosusnkiat  oooeiiaon. 
Two   streets   intersect  at  right  angles,      ?)efend»nts'    street  cars 
run  over  one  of   thea  alcng  a  double   track  rail^*ay,     Vlaintlff, 
driving;  a  teaes  and  wagon  east  on  52nd  street,    enters  the  inter- 
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••etion  and  is  procaedlng  aeroae   th«  first  of  tti«  two  track* 
vhan  his  waison  is  struck  by  a  southbound  car.      At  and  before  the 
tine  of  the  collia^on  there  are  no  obstructions  to  plaintiff *• 
Tiew  to   the  north  -  the  direction  from  which  the  car  caujc,     l  Iain- 
tiff  sougt^it  to  excuse  his  failure  to   see  the  car  which  struck  hla 
waccn  by  olaliclng  that  hit  attention  was  taken  up  by  other  traffic 
then  about   the   intere«^otion, 

ilnintiff   is  n   o  lored  man  and  at   the  tiaae  of   the 
accident  was  sbout  54  years  of  age.     He  had  been  working  for 
about  a  year   '^mi  a  half  as  a  teaaster  for  vail  last  Krug  Ik  iiion  Co., 

a  corporatien,      vn  the  day  of   the  accident  plaintiff's   caapioyer 
vas  doine  excavating  work  for  a  theatre  building  on   the  west   side 
of  Ashland  avenue  between  fi2nd  and  63rd  streets,      Kine  or  ten 
taaae  wera  worl:in«  there   tiiat  Doming  and  the  wagons  that  or  rried 
away  the  dirt  were  driven  west   froaa  the   exoarr'tion  into   a  north 
and  south  alley  west   of  and  parallel  with  Ashland  avenue;    thence 
north   in  tlie  alley  to  «2nd  street;    thence  east  on  62nd  street  and 
across  Aahland  avenue,     llaintiff's  wagon  was  an   ordinary  uncov- 
ered dirt  wagon  holding  about  3  cubic  yarda  and  drawn  by  a  teaa  of 

heavy  horses. 

i'laintlff  testified  that  he  nerer  saw  the  southbound 
ear  which  struck  his  wagon,  although  he  had  an  unobstructed  view 
to  the  north  in  Ashlend  avenue  "for  a  mile  or  better."   He  further 
testified  in  subtstauce  tiiat  as  he  was  about  to  cress  defentianta' 
tracks  on  Aahland  avenue  there  were  a  considerable  number  of  other 
wagons  moving  in  v&rioua  directions,  and  several  street  cars, 
■•Tlttg  botk  northbound  and  southbound,  which  Impaded  his  progress. 
As  to  this  alleged  congestion  of  traffic  at  the  time  at  the  inter- 
section of  the  two  atreeta  ho  was  not  corroborated  even  by  the 
witnesses  introduced  on  his  behalf.   And  defenianto  introducad 
six  witnesaes  to  thp  accident  wiio  testified  in  sub  stance  that 
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th«r«  vaa  no  oongeatlon  th«re  at   Uie   ti«ae.      But   eTen  if  thcr*  «a» 
eoBg«?etion  in   the   traffic   to    the   east  end   to   the   soutn  of  plain- 
tiff,  he  should  nevertheless  have  locked  toward  the  north.     The 
evidence  clearly  shcvs  that,   just  before  the  tiiee  he  drove  upon 
the  acuthbcund  or  vest   track,   had  he  locked  towards  the  north  he 
vould  have  se«i  the  approaching  ear.     But   it   is  evident   that  he 
did  net  look  and  that  he  continued  walking;  his   teas  right  into 
the  path  of   the  aprroaehing  oar,    the   southwest   corner  of   which 
oaae  into  violent   contact  with  the  front  part  of   the  wagon,    and 
plaintiff  was   thrown  out  upon  the   utreet  and  received  the  injuries 
ooaplained  of, 

We  arc  of   the  opinion   taat  under   the  fnots   disclceed 
in  this  record  and  under  tlie  law  plaintiff  is  not   entitled  to  re- 
•over  any  damages  for   the   injuries  utt  haa   sustnined  for  the  reason 
that  he  ims  guilty  of  contributory  neglicvence,    xn  that  he  did  not 
look  tu   the  north  before  crossing  the  track,   or.    if  hf-  did  look» 
that  he  was   bound  to    see   the  approaching  oar  and  act  acordingly, 
(Chicago,   leoria  &   at.   i.ouis  riy.   Co.   v.    De  Freltos,   109   111.   App. 
104-106;    ji^ivin^;aton   >:<arehouse  ^  Van  Cc.   v.    Aurora,    rilgin  ^  Ohicage 
£.   Co.,   170   111.   Apv,   244-248;    liediB*>rk  v.   Chioago   Rya.   Co.,   192 
111,   App,   684-688;    Schlauder  v.   Chicag^o  £  .iputnern  Traction  Co., 
258   111.   154-159;    Cotter  v.   Chicago   City  Kj^.   Ce..  141   ill,   App. 
101-103;    ghicago   City  Ry.   Co.   v.   Strampel ,   110  III,   App.   482-484; 
tee  V.    Chicago   City  i;y.    Co.,    127    111,   App.    510-513.) 

AS   the  Jud^ent  aust  be  reversed  for  the  reason     in- 
dicated,   it   will   not  be  necessary  for  ua   to   ciiscuaa   the  other 
points  ioade  by  oounael    for   defendants. 

The  Judytaent  of   the  i;uperior  Court   is  reveraed. 
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;?6  find  a«  an  ultiiOAte  faot  in  thia  cau«  that,   tiae 
plaintiff,   »aniel    :.)avls«    in  driving  the  wagon  a«   it  approaciied 
BB<i  got  en  d0fendar;t0*   railway  track,    tras  guilty  of  negligenc* 
which  oontx'i&utod  tc  Uitt  injuries, at  and  bofore   tae   tuae  of  t^e 
oeIli«ioa  Itetveen  said  wa^fon  and  defendants'    streei:  oar. 
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JO&£Pa  BmsMUMSi, 


Appeal  frtt& 

£>ttperlor  Court, 

Cook  Coimty* 

tlSl.A'  63  8 


i^pellant.  } 

This  is  an  appeal  from  a  Judgment  of  #^)00  rendered  after 
rerdict  against  Joseph  Bernhardt  lefendBnt,  in  aa  action  on  the 
caee  • 

It  appears   from  the  eridenee,    in   subetsnee,    that  en  H^vch. 
16,    1916,    plaintiff  hiid  been  ecapJ^oyed  for  abut  ei^t  yeero  by 
the  Anerican  kixpreas  Company,    pa  stockkeeper   in  its   supply 
deportTiwnt  »t   Chleago,    rGoeivlng  »  salary  of  |?S  per  month; 
that   defcndioit  was   in   the   clothing  business   in  Chicuge,    cMiducting 
five  retail  stores  under  the  trade  name  of  *Bemhard*s*;      that 
on  March  16,    1916,    there  was   sent  from  the   office   of  defendrunt  and 
received  by  the  iSxpress   Coaqpany,    at  Chicago,    a  certain   instrument 
in  writing,   namely,   a  statutory  notice  of  the   assignaaent  by  plain* 
tiff  to   defendant  of  any  moneys   in   the  hands   of   the  j^xprees   Congpany 
belonging  to  plaintiff,    as  well   hs  any  funde  due   or  to  become  due 
plaintiff   as  wigges,    nnd  notifying   the  Express  Oowpany  that 
defendant  held  an  irrevocable  power  of  attorney  by  which 
defendant  waa  appointed   the  attorney  in  fact  of  plaintiff  to 
eellect  and  receive,    in  plaintiff *8  nans   and  stead,    all   moneys  duo 
plaintiff  for  va^ea  or   otherwise  and  to  sign  receipts  therefor, 
and  demanding  payment   to  defendant  of  all  awneys   due  plaintiff  by 
the  Hx^nmB  Coa^aay;      th^^t   at  the   timo   of   the  receipt  by  the 
Itspress   CoB^sny  of  aaid   instrument   in   writing,    the  i<;xpreB~    Goiq;>any 
aypoGTs   to  have  had  in  force  a  custom  to  the  effect  th»t  sny  one 


f     ^  ■ 


r*i   .fr^:- 


JfiGS     U 


-2- 

of  its  eB^lojreefl,    «ho  had  exscuted  and  dalirered  any  sttol^  aasignmcnt 
of  maeea  and  power  of  .  ttorney,    should  be   IsKediately  discharged; 
that   it  was  not   shown   that  either  defendant  or  any  one  of  his  agents 
had  actual  knowledge  of  such  cub ton;    that  upon  the  receipt  of   said 
pa^er  plaintiff* n   superior,    the  sttperintendent  of  said   BU]^ly 
department  of  the  iSxprese  Conpany,    iimnediately  discharged  him;    that 
as  a  matter   of  fact  en  Maroh  16th  plaintiff  wnn  not   indebted   to 
defendfint   in  any  sum,   had  not  hvid  prior  thereto  any  business  deal* 
ings  with  him  and  had  not  executed  or  delivered   to  hin  any  assignnent 
or  power  of  attorney;      thst   either  plaintiff  or  a  representfitire  of 
the  iSxprees   Coszpany  telephoned  defendant's  office  and   talked  with 
one   Zenkle,    agent   of  defendant,    who  said  he  would   look  into  the 
matter;      that  on  Hareh  21st    Zenkle,   heTlnfr  aecertsined  that   r  nistaks 
had  been  made,    signed  a  written  withdrawal   of   sudi  notice  of  assign* 
mtaaX  of  wages  mnd  a  rslea^-e  thereof  to  ths  Sxpress  Coaqpaay,    called   at 
its   Chleago  office,   and  delivered  said  rele^ise   to    the  iSxpress  Coippany 
and  hnd   interriews  with  plaintiff  end  said  superintendent  of   the 
Szprese  Coji^eny;      that  plaintiff,   howeTer,    was  not  reinstated   in  his 
esTploysient   by  the  Express  Cnnpany;      end.  that  plaintiff  was  out 
of  es^loya^ient  for  a  period  of  five  aonths,    at  the  end  of  n^ich 
he   secured   a  posltloii    in  Council  Bluff e,    leva,    where  at   the  tias 
of  the  trial  he  was  working  at   a   salary  of  $100  per  month.     As   to 
«tiat   occ  >rred  at   the   interviews   at  the  office  of  the  JSxpress 
Company  on  l^irch  21et  the  testimony  is  ccmf  lie  ting.     Ilaintiff 
testified   in  substance   that  Zenkle   said  he  still  had  an   assignment 
of  wages   signed  by  plaintiff  whddi  he    (Zenkle)   would  not  deliver 
up  until  plaintiff  paid   defendRjat   the  amount   of  the  claim.     Zenkle, 
en  the   contrary,    testified   in   substance   that  he  never  said  any  such 
thing;      that  defendant  did  not  have   any  claim  against  pl4intiff 
and  did  not  hold  any  assignment  from  plaintiff  and  that   he  so  in- 
formed Mr.   Ceyton,    superintendent  of  snid  supply  department  of   the 
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jfixprsss  Coapwny,     Mr,   Ceyton  was  not   a  witnttsa. 

flalntlff*8   dtel&raitlon  eonsiated  of  three   counts,    to 
vhlch  defendant  pleaded   the  general   isiitte.      In  the  first   count   it 
is   chained   th^t   the   defendant    "wrongfully,   wilfully,    iSRliciously, 
fraudulently,   and  with  wanton  disregard  of   the   rights  of   the   plain- 
tiff  in   the  preBUses,    and  with  intent    to   extort  money  from  the 
plaintiff,"   serred  said  notice   of  aeeigniaent  of  wages  and  power   of 
attorney  upon   the  Express   Coa^any,    as   the   direct   result  of  iriiich 
plaintiff  wae  discharged  by  the  iSxpress  Coapany  and  suffered   daattgSo 
She   third   count   is  similar  to   the   first  with  the   difference  that  the 
words   "and  with  intent   to  extort  money*   are   left   out*     The   second 
eouBt   charges   that   the   defendant    "negligently,    carelessly,   s^A  with- 
out due  regard  for  the  rights   of  the  plaintiff   in  the  prenises," 
serweo  said  notice,    etc. 

AHiOng  the  points  urged  by  counsel   for  defendant   as  grounds 
for  a  rerersal  of   the   Judgment   are,    (1)    that   the    court  erred   in 
adBitting   certain  tesstimony;      (2)      Uiat  the   attorney  for   plaintiff 
in  his   address   to   the  Jury  made  prejudicial   rt^marks,    and  (5)    that 
the  Tordict  is  so  excess ire  as   to  indicate   thr t    it  wae   the    result 
•f  passion  and  prejudice. 

fe  are  of  the   opinion  that  in  two  particulars  prejudicial 
error  was   conciitted   in   ti^ie   court's  rulings   on  the    odni8i>ion  of 
testiooi^.      While  plaintiff  was  on  the   stand  he   testified  ower 
objection   that  some  time  before  March  16,    191G,    "&  person  case  anA 
saw  we;      I  belioTo  he  pulled   out  a  slip  of  paper;      there  was  a 
payaient  due   on  this  suit  of  clothes;      I  did  not  look  at  the  paper; 
I  was   informed   that   I  was  held  responsible   for  the  bill."     Defendant's 
counsel  moved  that  this  testinony  be   stricken  out  tiAiieh  motion  was 
denied  -   the   court   saying   "I  will   strike   it  all   out  if   it   isn't 
ct^petent,"     Mo  evidence  w?^s  subsequently  introduced  by  plaintiff 
connecting  the  person  who  presented   said  bill  to  plaintiff  with 
the  defaadant.     This   incident  of   said  perscaa  presenting  a  bill  to 
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plaintiff  soiuGtiaw  prior   to   the    dhXe  of  the    service   of  tlxe  notice 
of  s^ssignment  on   tl^m  Hxpress  Coinpaay  vas   suggested  by  plaintiff's 
attorney   in  hi»   closin^^:  argument  &8  laeiai?;  the  act  of  the   defendant 
through  an  authorized  reprcBentetiye.     Joseph    ;•   ;:;Cjanlon,    a  brother* 
ia-lav  of  plrJLntiff,    testified  that  after  plaintiff's   discharge  by 
tha  Express  Corapaxiy  he  made  efforts   t^   secure   other  esiplf^iaent   in 
Chicago  for  plaintiff,    that  he  talked  to   representatives  of   four 
business   con^anles  about  employing  plaintiff,    and  told  thea  «liy  Im 
was   disjcharged  by   tlie  l^xpress  GoBipany,     Ihe  witness  then   testified 
•▼•r  objection:      "They   couldn't   take   a  zoan  that  had  that  kind  of  a 
dischfiTge  because   the   cosipany  wouldn't   stand   for  it*"     Defendant's 
attorney  moved  that    this   statement   or  conclusion  of  the   witness  bo 
stricken   out,   but  the  lEOtion  va   denied.      We   think  this    conclusion 
of  the  witness  should  have  been   stficken.      It  was   iacoiapetent  and 
it  was  prejudicial   to  the  defendant   in   that   it  tended   to   lead  the 
Jury  to  believe   that  because  of   defendant's  act   in   serving  said 
notice  of  assignxBent  plaintiff  had  been  unable   to  obtain  other 
eiiiR;>loyn]ent    in  Chicago,    end  oay  have   accounted  for  the  siae  of  the 
verdict,    «*iicb   ve   think  is   so   excessive,    under  all    Uie    facts  dis- 
elosed,    &»  to   suggest  that   it  was  the   result   of  passion  and  prejudieo. 
Furthermore,    vre   think  that  plaintiff's   attorney  in  his  closing 
argunant  ma4e  renarks  which  had  a  tendency  to  inflame  the  Blinds 
of   the  Jury»     Our  conclusion   is  that   there  should  bo  another 
trie^.     The  Judgment   is   reversed  and  the  cause   reatanded* 
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tKi   COMPl^TJS   /vHTIFICZAL  HtCMS 
eOlfPAIilY,    a  cozporatien, 

Appellee, 

Appeal  trtm 

County  Court, 

Cnok  County* 

AHGijiLIHK    DyNlLlWXeZ  and   CAHlUlR 

«.   D28I/;#IC2,  )) 

MR«   JUGTICK  ORIDLHY  lM£lTjSmiD  THS   OPIKIOH   OF  THS    JC   ill, 

Oa  February  25»    1915,    the  plaintiff   conmenced  an 
action   of   the   fourth  class  ag4inst  the   defendants    in  the  Municipal 
Court  of  Chicago.      In  plaintiff's   statenent   of    claia  it   is  alleged 
that   its   claim  is  for  money  due   on  a  pr oaiissory  note*     A  copy   of 
the  note,    dated  NoTember  9,    1914,    and   b  gned  hy  both  defendants, 
is   set  forth  wherein  it   appears   that   the   defendants  prcaise   to 
pay  to  the   order   of  plaintiff,    three   months  after  date,    the   sura  of 
#70G«        In  plaintiff's  af  idavit  of   claim  it   is   alleged   that 
the   action  is  upon   contract   for  the   payisent  of  money  due   upon 
said  note  and  that   the  amount   due   is   |700.     On  March  19,    1915, 
defendants   filed  an  affidavit   of  merits  alleging   in  substance 
that   the  coneiderBtioa  for  the  note  had   failed.     At   the   saaut 
time   the  def aidant,    Casimir  W.   ITyniewicz,    filed  a  petition   in 
proper  form  for  h  change   of  venue,    alleging  that  eaeh  and  ali 
of   the  Judges  of   the  k'unici^al  Court  were  prejudiced  against 
him  and   that  the  existence   of  such  prejudice   first   came   to 
his  knowledge   on  Hsrch  18,    1915.     Indorsed  on   the  petition  was 
the  written   consent  of   the  defendant,    ^Vngeline   Dyniewicz,    to 
the  filing  of  said  petition  and   to   the   entry  of  the   order  as 
prayed  for.      After   a  hearing   the   court  denied  the  petition 
and  a  trial  was  had  resulting   in  a  judgment    in  faror  of 
plaintiff,     the  defendants  sued  out   a  writ  of   error  from  this 
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Appellate  Court  and  subsequently  the  judgiaent   ^f  th«  lifuaicipal 
Court  was  reTera«d  and  the   cause  remanded  on  the  ground  thet 
the   court  erred  In  refusing  to  grant   the  petition  for  a  change 
of  Tcnue.     (Ceetplete  Artificial  :itone  Co.  v,  I>yniewicg.    201  111. 
App.   506).     Upon   the  redocJfeting  of  the    c  lee   in  the  Municipal 
Court  the  csuae  wk,»  on  November  28,    1916,   ordered  transferred 
to  the  County  Court  of  Cook  County,     And  on  January  30,    1917, 
a  transcript   of  the   record  and  proc^edinga  in  the   ease   in  said 
Municipal  Court,    Including  the  swonn  petition  and  order  for  a 
change  of  renue,    together   with  plaintiff's  statement   of  claim 
and  defendants'    affidavit  of  merits,   were  filed  with  the   rlerk 
of  tha  County  Court. 

(^  >;^rch  14,    1913,    a  hearing  was  had  before  said 
County  Ci;urt  without  a  Jury.     Plaintiff  offered  the  note   in 
evidence,    to   the    introduction  of  which  defendants*    attorney 
objected  solely  on  jurisdictional  grounds,   viz:      (1)   that 
plaintiff's   statement   of   claim  ae   filed  in  the  ifiunicipal  Court 
was  not  sufficient  to   confer  Jurisdiction  upon  the  Itunicipal 
Court  to  enter  any  Judgment  against  defendants  and,    it  conferring 
no  Jurisdiction  upon  that   court,    could  not  confer  Jurisdiction 
upon  the  County  Court,    to  w' ioh  the   cause  hrd  been  transferred 
by  change   of  venue,    and   (2)   Xhnt  said   statement    of    claim  cannot 
serve  as  a  basis  for  the  action   in   the  Cotmty  Court,    it  not  loelng 
»  eommen  law  declsxation.     Ihe  objections  wer«  overruled,   tlie 
note  w»B  admitted  in  evidence  and  an   exception  taken.     The 
attorney  for  defendants  thereupon   stated  that  he  would  stand  upon 
the  record  as  made  and  that  he  did  not   desire   to  Introduce  any 
avidenoe.     There  was  some   discussion  as  to  the  sjncunt  of 
interest   that  should  ba  allowed,   which  wr s  finally  agreed  upon 
aa  ^70,      and  the  court  made  a  finding   in  favor  of  plaintiff 
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In  the   sum  of  $770,    and  entered  the  Judgment   appealed  from* 

The   aame  points   are  here  laade   for  a  reTersal   of  th« 

Judgment,   neither  of  vhieh  in   our   opinion  h*Te  mny  merit.     Section 

40  of   the  idunicip&l  Court  Act  proTidee   in  part   8S   follcwa: 

"That   every  case   of   the   fourth   olaas  «   «   » 
shall  be   commenced  hy  the  filing  by  the  plaintiff 
with  the   clerk  of  a  praecipe  for  a  auaanons,    *  «   * 
and  a  statement   of  the  plaintiff* s   claim,    which 
;.tatenient,    if   the   suit  be   upon   a    contract,    expreea 
or   ingplied,    shall   consist   of  a  statecoent  of  the 
account   or  of   the  n  jture   of   the   demrmd,    »  *    * 
but  nothing  herein   contained   shall  be    construed 
to  require   the   etotement   of  cl&ici  in  any  action 
for  a  tort   to  set   forth  the   cause    of   action  with 
the  particularity  required  in  a  declaration  at 
CQnaaon   law,     «  *  ♦   «• 

Plaintiff's   statement   in   this    contract   ca&c   showed  the 
"nature   of   the  demand**   and  was    cleerly  sufficient   to  s^uthorize   and 
support   a  Judgment   entered  by  the  Municipal    Court.      (;>chulze  v, 
Gettschalk.    1S2  111.   App.   20,    21;      Kappes  v.   B?>con,    209   111.    App, 
290).     And  the   order  for  a  change   of  renue  to  the  County  Coturt 
operated  to  direst  that   court  of  further  Jurisdiction  in  the  ease 
and   invested  the  County  Court  with  Jurisdiction   to   try  the    c;.se 
upon   the   filing  with   the    clerk  of  the   County  Court  of   the 
transcript  and  papers   above  mentioned.      (Sections  2,    15  and  16, 
Chap.   146,    Her.   3tat.   Ill;      Chicago  St  Alton   h.  £o.   ▼,  Harrington, 
90   111.   App.    638,    640.) 

The  Judgment   of   the   County  Court   is  affirmed. 
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lATIOMAL  J:it!;V?IKG    JTACJIIfiE  /  ) 

COlSr.iJY,    a   corporiatJL  en,  ,/  ) 

/ppellP*.  /  *     Apvf^El  from 

\  /  \ 

Yf.  /  J  lainiclpal   Cr.uri 

WALQKR   Ai'KIHG  'Cri!P>irt,  /  j  Of  Cl-i  Cngo . 

a  oorporati  n,  /  ) 

Cn  Octobar  31,    1^17,   plfiintiff  coamT^nced  an  action 
of   tiie   firat  claa«*   in   corilraot  in  tl-ift   feunicipal   Court   of  ChiCigo 
Bgi^nat  defftndaiit,    to  recover   tUs  purchase  price   of  certain 
goods  sold  and  delivered.     The  defendant  was   in  the  l)usin«ss  of 
nanufjvcturin^  window  avminga,    in  the   cor.etruction   of  Krtiich   it 
uaed  cert«iin  rodd  or  "studs'*,    »in<i  these  are  the  goods   in 
qiwstion.     Plaintiff's   total   cinim  amounted  to  $1,045.93. 
The  def«n«e,    a«  disolosed  from  the   iiffidarit   of  writo,   was 
thut   (iefundtmt  ordered  the  goods,    which  were   to  tie   like  a  arsjcple 
proYlouftly  fumiahed  by  plaintiff;      th  =t   the  goods  as   delivered 
ware  r.ot  equal   to   or  the   sajne   as   the   sample;      and   that  they 
were  of  no  use   to  defendant    iu   that    vhey  were  not  equal  ii^ 
durability  or  «trength  to  th^  siuaple,    contrary  to  plaintiff's 
warranty,   and   "so  defendant  hereby  tenders  back  said  goods." 
At  the  beginning  of   the  trial,    which  was  before  a  Jury,    the 
parties  ai^reed  ih&t  a  priiaa  facie  c«ae  for  tJie  plaintiff  was 
made  by  the  pleadings   fmd  Xlm    oourt  ruled  without  objection 
that  t^ie  defendrait  proceed  with   its  defense.       -t   the  conclusion 
of   defendiint'6  evidence,    on  motion  of  plaintiff,    the   court 
instructed  the  Jury  to  find    tne  issues  against  defendant  and  to 
assess  plaintiffs   dai^ages  at   the   suir.  of  ^1.046.93,    the   amount 
of  plaintiffs   claim,    ancl   the   court  entered  judgment  upon  the 
verdict   for  e«id   s'am  asainst  defendant.     This  appeal  followed. 
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Two  points  ar«  here  urg«d  i»y  defendant's   counsel  rs 
grounds  for  a  reyersal   of   the  Judgment:    (1)   The    court  erred    in 
refusing  to  permit  defendant   to   introduce  a  certain  record   of 
cheralcal  analyses   of   the   sas^le  stud  and   the   studs   subeequently 
furnished.      (2)      There  was   sufficient   evidence,    eyen  without 
the  record   of   aaid  chemical   analyses,    to  warrant  the   submission 
of   the    c&se   to   the  Jury. 

As  to  the   first  point,    ?>e   do  not  think  the   court  erred 
in   refusing  to  admit   said  alleged   record  in   eridenoe.     The  wit- 
ness Hanson,   a  chemist  and  employed  by  Charles   C   Kawin  &  Co., 
testified   in   substance  that  he  did  not  make   the   analyses  himself; 
ths-t  he  did  not  know  of  his   own   knowledge   the   results   thereof; 
that  he  did  not  make  the   original  entries   of   the  results;    th»t 
these  were   entered  by  soirieons   else   in   certain  books;      that  he 
procured   from  s»id  books   the  figures   contained   in  the   alleged 
record  sought  to  be  introduced;      and  that  said  books  had   since 
b«en   destroyed.      *hat   is   said  in  l>errancje  v.   L»earborn  Power  Co., 
233  111.   354-360,   we  think  is  here  applicable;      "The   record  was 
not  admissible  under  any  rule  relating  to  books  of  account  or 
any  statute  making  a  record  evidence,   and   it  did  not  have  the 
sanction  of  an  oath  as  to  its  truth."      (See,    also,    Cairns  t. 
Hunt.    78    111.  App.   420.422.) 

And  we   do  not  think  there   is  any  merit  in   the   second 
point.     thB   studs   in   question  were  delivered  by  plaintiff   from 
time  to  time  from  yay  3,    1917,    to   July  13,    1917.     Under  directions 
of  defendant  they  were  shipped   to   a   company  at  iittabur^  iriaere 
defendant  had  them  put  tkorough  a  zinc   coating  process  and   they 
were   thereafter   from  time   to  time  received  by  defendant,  and 
defendant   thereafter   sued  about  20  per  cent   of  the  entire   lot. 
The    order  for  the  studs  was  made   in  writing  in  February,    1917, 
Defendant  had  previously  purchased  other  studs  from  plaintiff. 
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wnd  In   its  said  order  for  the   studs   in   question  defendant   sent 
a  certain  stud  as  a  sample,    specified  the  thicknees  and  the 
T&riouB  lengths  wanted,    and  stated  that   they  desired   "studs 
with   the  shoulder  ends  but  without  tl*    groore,"     Plaintiff 
aanuf  actured   them  as   ordered,    ond  defendant  did  not   claisi  that 
the  studs  did  not   conform  to   defendant's   directions   aa   to 
shape,    size   or  dimensions.     The  evidence   tended   to   show  that 
ccanplaints   from  customers   of  defendant  were  received   that   in 
soaaae   instances   the    "shoulder"   of  the  stud  broke  off,    and  thnt 
because  of  this   defendant   claliEsd  that  the   steel  used   in   the 
studs  was   of  a  pcorar  and  weaker  grade   than  in  the   saople   sub- 
siitted,   Tidiile  plaintiff   claimed   th/tt  the    trr>uble  was   caused  by 
the  increeeed  length  of  the  ttuds  as   specified  by    defendant. 
There  vas  no  definite   evidence,   however,    showing  t>iat  the  grade 
of  the  steel  in  the   studs  was   xnfKrior  to   that   of   the  sample, 
furthermore,    it  appears  that,    after  defendant  had  received  some 
of   the  studs   and  had  been   advised   of  some  of    said  compliiints, 
defendant,    on  July  20,    1917,   paid  plaintiff   the   sim  of   $50C, 
on  account,    and  continued   to  use   the   studs. 

The  Judgment  of  the  Municipal  Court   is  affiriaed* 
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Co  ?/fty  24,    1^17,    in   the  superior  Court  of  Cook  County 
appellee  filed  his  rerified  petltitm  for  a  vrit  of  landaMue 
against  ftppell&nts.      In  hia  petition  he  nlleired,    in  eubstance, 
thnt   on  July  ZO,    1912,   he  ws»  dul]r  nppoirted  to  the  plsce   or 
position  of  oiT4>loyroent   of  principal  exajniner  of    the   Oiril  derrice 
CoBcrlsslon   of   the  City  of  Chicago;      that  s/iid   City  of  Chicago   at 
a  general   olty  election,   held  on  April  a,   189ft,    duly  udopted  the 
Clril  ^'Bjrrice  Act,    api^roved  and   in   force   Ufreh.  2C ,   189S;      that 
said  position   of  employTnent   is  n  part   of   the   olnssified  serrioe 
of  Bald  olty,    Q8  flefinRd  and   regulated   by  aaid  act  and  by  certain 
rules  adopted  by  said  commisijion  under  the  proyislons  thereof, 
and  la   clRBsifJ.*')  ^mtt  graded  na   class   C,   grade  V;      that  petitioner's 
i^ppointJBent   to  said  position  «»s  nade  under  and  pursuant  to  an 
examination  and  eertificHtion  duly  conducted;      that  in  June, 
1913,    a  public   competitive   ex&fflinBtien  of   applicants  for  said 
position  vna  duly  held  by  said   coioni salon,   »t  i^loh  petitioner 
paaeed  and  boeaRe  the  eandidate  standing  highest  upon  the 
register  for   said   class   or  grade,    and  on  July  13,    191^,    a»id 
commlaaion  duly  certified  his  naii^e  to   the  appointing   officer 
and  he  wea  duly  appointed;      that  he  held  said  position  and  per- 
formed the  dutiea   thereof,    and  received   the  salary   therefor. 
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from  July  20,    1912,    until  i>ece  bcr  29,    1916 »   wh«n  he  wr^a   wrongs 
fully  discharged  by  appellants  by   a  certain  notification   in 
writing,    dated  December  29,    1916,    end  delivered  to  hia,    wherein 
it  was   etated  thnt   "the    cenroiSBion   regrets  to  adyiae  y(^u   thnt 
eving  to   reduced  appropriatlone   for   the  year  1917,   necesaitated 
by  the  city's   straitened  financial    condition  *   *  ytmr  en^ploynient 
cannot  be   continued  after  December  31,    1916";      that  from  and   after 
■aid  last  mentioned  date  appellants  have  prevented  him  froa  p^T" 
forming  the  duties  of  his  said  position  or  any  duties  in  the 
olasbified   serTiee,   alth'iugh  he  was  thai   and  there  able,   ready 
and  willing  and  offered   eo  to   do;      that   the   otatenent   in  SHld 
notificutim   of  December  29,    1916,    wns   unwarranted    <  nd  erroneous, 
in  tiist  the   city  council   of  sAid  city  die  not  adopt  its  annual 
appropriation  bill   for   the   year  1917,    until  January  31,    1917, 
wlien   it  did   appropriate   the  sun  of   $60,590  for  said   civil  service 
coBsniBQion;      thf.t   »t   the    tin«   of  his   said  dl£»charge   one  of  the 
rules   of  the  conanission   XYmn    In   force  provided   thut  whenever    it 
became  necessary  in   any  bureau,    through  lack  of  funds   or  other 
cause,    to   reduce   the   force   in   imy  eoploytcent,   the  person  working 
in  said  bureau  who  was  last  certified  for  sueh  eir^loyment   should 
be  the  first  laid  off,    and   th$it   seniority  of   certification  should 
control   in  lay-off  in    c;«ses   of  eisployees   transferred  from  one 
bureau  to  another   or  re-instated  in  the  service;     that  petitioner 
had  and  has  seniority  of   certification  for  appeintsfient   to  said 
position  of  principal  examiner  and   to  said   class   C,    grade  V;      that 
appellants  have  appointed  and  permitted  divers   other  persons 
to  do  the  work  find    receive   the  salary  rightfully  belonging   to 
petitioner;      th^^^t   said  persons  have  been  wrongfully  appointed 
under  pretended  exercise   of  authority  known  as   teinporary 
authority,    and  s.re  paid  in  part   out  of  funds  appropriated  for 
special  examiners,    and  are   doing  work  rightfully  belonging   to 
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petitlcnfcr,    bca  lectlviii^,  puy  U*iii4>for,    c  /r«\xaiy    to   the   proTislons 
of  ttjt   tiX'til  Ecrvicc  i^ict;      thi^t,  i)«tii.tl6JCt«r  we^^  «(r«i|ifully  renoved 
frrm  ixi.u   said  position   of  ci£.plc^isent,    without   oau&e  und  without 
9iiy  written   chnrgcb   a^'^iimt  his  k&vin|^  been   u&do  fuid  vltliout  his 
k4;viri^-  had  sjiy  oppoxtunity   tc  hn  hfiar4  in  him  c«ru  defenue;      and 
th&t  appsllanta  hbd  no  right  to  r&>uoT6  JLiiu  rron  se.ic  position 
anc   U>*it  hb  itt  wrongfully  kupt   out   of  the;   oamf. . 

The  prayer  of  the  ptttition  wa&  that  t»pp<!ii.lftAts  h* 
Guaaaaidbd   '  foi'th»ith  to   reiniitatft  /lur  petitioner    td   «ur)n   in   said 
position   sf   estpift/iutnt  of  principkl   sxandner   Tnt   th«  CItII 
"^fti'vlcft   Co-Mideoion   sf   tike   City  of  Chic^^o,    and  t€>   e«5riily  io  the 
prespttr  &ttthoriti«s  his  ri&ftie   fer  p«-y*i«At  of   thi»  HHlnry  oi'  6«iQh 
positiou  frea  ^ce^T><ftr  51»    1916,    anci   to  i.  etore  ivie  rn6ui»o  t<' 
the   regi&itar   of    thf«   cijie/^ified   »r:;rvio«   f>f  the   tity   of  Cf-.i*.-?^© 
&s  orincipAl   6xcii.iit6r    ^*    in   cI«»sh   C,    gr^ide  V,    aA<i  thfit  suoh 
further   order  stt^  be  maue   in   the  precJ-ses  ks  juBtice  fl^ay  require. ** 

ie   tile  petition  eppellajita   liled  4&  generi^l  nnit.  ejpeoial 
dearoirrwr,    3upi)ortft4  by   the  ttlfieMyit   of  Quaaa^X  thftt    the  ifAitm  was 
well  fpimded   in  Itw  wid  «tot  interpteeo   fcr    <iei.Tgr.      /.b  special 
oauae   for  d^Rurier   it    i«    ->tfttft<^    \1)    th&t   "the  petition    ia 
defective    in   seeking  two  kinds   of  relief,    one   of   wiiOi  *   the 
reinetatenient  of  petitioner   -   aiaat  preosdi;   Ui«   otJi^^r,    *   the 
eell^otlon  of  Vjack  eulfcry  by  fan  appropriate  action  brought  for 
that  purpoBe,"   and   {2}   tliAt    '-the  petition   in  defective    in 
etebrpoing   t«ifo  aeo^ir^tQ     CHuefcti   of  ration." 

On  J'ine  B,    i^lB,    tlie   ccurt   O'insrrulfid   the  dtsitjurn&r   and 
a^^pellentB  were  ruiod   to  j>lw«d   in   five  <ii.yB,       >«   June   13,    l'il'3, 
appoliiintB  moTed  to  he  allowed   to  ataad  by  their  dciaaurror,   which 
rnntinn   the    ecu  ft   ^jratitod    and  adjudged   that  a  pereraptory  writ 
of  gondagua   iauue   co»r-.a«ding  »s53ellant8   to  forthwith  r«atore 
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petitioner  to  the  position  of  principal   exaniner  of  the  Ciyil 
^errlee  Cemaisission   of   the   city  of  Chicago  with   the   sam   riRht  to 
perform  and  continue   in  the  perfomnnce  of   hia  duties   H"  principal 
•xaJBiner  &8  ho  had  prior  to  his  rejnovil  and  to  "certify  hi«»  name 
to   tiie  proper  ftuthoritiea   frvr   the   ptiyir.ent   nf  hie   salary  Trow 
month  to  month   froa  the  date   of  his   restoration  to    said  position.* 
It    is    to   roTerse   said  Judgjnent   that    this  apTieal  was   perfected. 

J^  ^ity  of  HiiS^SS  ^'  l:«,5P,L*.  Si  tfil'  fitlttX.    ^1^'  11^*  ®*» 
Grey,   a  police  patrolman,    on  May  19,    1902,   filed  a  petition  for 
sum  dams  ageinbt  the   city  and   ot)iers  to  compel  the   city  and  its 
chief  of  police  to  place  nis  name   upon  the  roster  of  police 
patrolman  and  upon  the   police  payroll;      also  to  ooB9>el   the    civil 
eerTice   commissioners   of  B«id   city  to    ce-tify  his  name  to   the 
coiaptroller  ao  a  person  entitled   to  such  pay.    and  to  compel  said 
comptroller   to  p«y  his    salary  of     63.33  per  month  (less   one  pet 
oent  for   the  police  pension  fund)    -froit.  Januaiy   31,   190C   to   April 
30,   1902,   making   the   8.i»  of   $2227.50-.    and   to  pay  hlw  his  salary 
thencefort}.  -s  it  accrued.     The  erit  w«8  awarded   substantially  as 
prayed  and  the  appellate   court  affirmed  the  Judgn«nt.     The  Supreme 
Court,   however,    reversed  hoth  the   .ludgK^nte   of  the   superior   c^urt 
of   Cook  Ciunty  and  the  appellate   court  «nd  remanded  the  cause 
with  directions  to  dlwniss   the  petition   in  so   f«r  as   it   sought  a 
writ   Of  mandamus  to  coii^el  the  pHyraent  of  Cray's  sal^iry,    or  any 
pert   thereof,    and  with    directions   to  enter  a  ,1udg«ent  awarding 
a  writ   .^f  mandaffM  to  pl^ce  Gray's  na«e  upon  the    roster   of  police 
patrolmen  and  upon   the  police  payroll,   with  the   same  ri^t   to 
continue   in   the  performance  of  his  duties  as  a  police  patrolman 
and  to  receive   salary  therefor    .s   ne  had  prior  to  his  unlawful 
remoTal.    aubject  to  the  laws,    rules   and  ordinances  pertaining 
to  police  patrolmen,     the  uupreme  Court  says  en  page  89: 
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"The  petition  vas   obnoxious   to  a  demnvrrer.      It 

tsln«d  before   there   ould  bo  u  clear  legal  ri^ht  tc 

ths!    v.tjuir.     ..iif.tor  utr;cii  v;li,ci-»-rfeu'J   froa  tht   pMlc* 
force  of   the   city  of  C  .icago.     Until  he   was  reinatated 
ar...  rlB   r8iv.3   rt  litorcvi   tc   the  roll  h&    m:.j,  n-'t,    undf:r 
any  clrcurcstnnoeo,    entitled  to  main t»  In  reandamia  requiring 
thfc    city    or   it*   otriatrsn   tc  p«y  hi/a.      II    Iha   ;?-Ct3   n*ftfi-ed 
in   the  petition  are  true»    relator  -wnu  entitled  to  he  re- 
li\?t&fcs<i,    au.,1   U-.e   -jv(-ition   of  v_^,^   right    lo  tlie    sj.lary 
could   thon  be   litigated;     but   it   is  rojinifeat   that  m  re- 
insts.ter.ent  t6u&t  prtjcsde  tiny  tttea;^!  tc  collect  \he  t<Ji-:Ty 
by  aitmdaJBuq** 

In  People  nx   rel.  Jucobs  v.  Coffin.  283  111.  699*610, 

it   is   aeid    { italics   oura): 

"Appellants  rely  on  the  cftse  of  ^Jjty  of  Chio.-;gq  v, 
4  63vla.    SIC   Hi.   £4,    a*   j.u-vtaininir   t/iolr   v.'i?nvt  i-ntior    l'.>;t 
tW   petition   is  obrioxioua   to  a  denurror  in  aeoking  two 
kinds   JA    ro.li©f:      xirlAstatfe/feat   of   .->..  i,i  tic^icr  arii  the 
collection   of  hia  aal.-iry.       'ihH  demurrer  in  this  ouun 
is   .'^  y_^nir„tfl  dsirurrer  and  coas.  r.st   sp..  cijilly  clml lcriA:a 
the  petition   on    th't  ground.      In   the_^;ife.afin-C«   of  a  apoc^al 
aeij.urrt-.j.    *j-t<^re   tKe  nfttit.if5r,    is  ai/ie*    i^.^   auf f ici--al, 
this   cnurt  vill  not  deny  the  writ   of  irmdaRUS   singly 
Vu-'CHUiife    ihf,  pjr.lttJon    r^jiKJ?    tjve    C'-urt    to   c--»r.;c.l   tJUi 
performance   of  t»e  different   t<ct8.      In   auoh  case   it  B»y 
tie   isn'Uod    Tot   :    n;.rt   of    i-hii    relief    r^ougat   o:Td    d^ri?.<?i    .-3 
to  a  pert,    or   the   whole  of   the   relief  mey  be  granted 
i^n  tito  fibgQJtce   of  f--  jjpi-cilio  o>jJc.:ti^n  or  .icft)r. -se    thrust 
only  a  port  of   the  relief  should  be  granted.*' 

in   the  present   case   the  petition  prayed  for   "two   kinds 
Of   relief'   -   viz:      th.'it  the   ciril   eervice   coin/iseionero   (aprelisnts) 
be   ona^ndaci    to   forthirlth  re- instate   petitioner   to  said  position 
of  principal  examiner,    and  to   "certify  t-^   the  proper  authoritiea 
hia  name  for  the  payrrent   of   the   salary   of  such  position  frojr 
Deceeriber   31,    1916."      And  to  this  petition  appellanta  filed   a 
S2«ciRl   desajrrer  in  which  they  specially  challenged  the  petition 
an  the   ground  th«.t   it  soight   two  kinds   of   relief   •  one, 
petitioner's  re-instatement  in  his    said  position,    and    the   ether, 
the  collection  of  his  back  salary. 

While  we   tre   of   tm    opinion,    under   the  authority  of 
Coffin   CHse,    eupra,    that,    if   the  fscts  averred    in   the  petition 
were  trua,   petitinner  would  be  entitled  to  a  ^rrit   of  frs^ndagnis 
re- instating  him  in  his  Raid  position,    still,    by  reason  of  the 
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decl&irms  of  <>ur   ^uprerce   Court,    In   the  Crry  jind    Coffin  coBea, 
■boT^  quoted  from,    ve    ;»re   conBtrslned   tr  h'^ld  thRt  the   triiid 
eoart,    in  the  present  oimt,   erred   in   ovcrruliny^  appellants 
•peeiol  clGKurrer  tn   tho  petition   nnd,    nftor  they  had  strod  by 
their  deriurrer,    in   tnt«ring  the  judgment  npv«alfid  from. 
Appellants   shi-uld  not  have    r)een  required  to   ancwer  a  p«titir>n 
obnoxious  tn  a  special   d««rairrer,    and   it  w?  b   their   priYllega 
to  file   an    ems^^er  to  h  goort  petition    if   they   ao  desired. 

For  the    ^'ot.aons  indi edited  the  Judgrcent   of   thn 
Superior  Court   is   revrtrsod   -md  the  causie   remanded  \iith 
direoticma  to  tho  Uwperlnr  Court  to   euatfvin   tne    apocirtl 
deaurror  to  b  'id  petition,    girlng  appclleo  a  propoj-   time 
within  which   to  amend   the   saaie* 
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im.    JUiiTICS  cmiDLSY  mUVKIUSD  THS   OFIKIOB   Of  THiB  COURT. 

Ihia  !•  an  Appeal  from  a  judgment  of  the  Circuit  Court 
©f  Conk  County   for   $1445,02  entered  April  30,   191?3,    in   favor  of 
bcid    clainant  and  ogalnst   Lury  C.  Barnes,    administratrix,    of 
the  eptat©  of  L^raetue  A.  Bfirnes,   deco&aed,    "to  te  paid   in  due 
course  of  jidminiotrutlon." 

From  the  traneorlpt  of  the  record  before  u&  the 
following  f :  eta   appear:      On  March  24,   1917,   the   wttorney  fT 
said   cluitnant   eorved  a  notice  upon  the    fittomeye   for  eaid 
administratrix,   notifying  thea  Uu»t   on  Mfir«|i  ?.6th  he  would 
appear  in  the  Prol^ate  Court  of  Cook  County  and  present  e   "bill 
of  ooets".   In  the  case  of  ITi^ria  I-.  Baxnee,  appellant  y*  kary 
C«  Barnes,    adniinietratrix  etc.,   appellee,   Cienerttl  KO.  21926, 
in  the  Appellate  Court   of  Iliinoie  for  the  first  district,    and 
Bflnre  the  court   "to  allov  said  judgment  as  a  claim  against  said 
astute  and  for  a  rule  upon  the  zvdministratrijc  to  pay  the  saias 
IffiEsediately,"     On  April  7,    1917,    a  hearing  en  the  motion  whs 
had  in  the  Probate  Court  f=t  which  time  oetid   elaiwant  presented 
and  filed  a  paper  headed   "Bill  of  Cost  a*  and  entitled  in  said 
cause  General  I'o.  219S6j      tlien  followed  the  statori^nt   "Decejuber 
19,   1916,   Reversed  and  Ressanded  with  directions,    costs   to  he 
paid  one-half  by  appellant  and   one-half  by  appellee";      then 
followed  an  iteii^lzed;  bill   of  the  costs   showing  one-half 
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thorspf  to  he  :^:>1445*02;      than  followod  th«   certificate  of  the 
elerk  of   the  Appellate   Court,   under  his  hand  and  the  seal  of 
the   court.    In  which  he   certified  thtit  the  abore   find   foregoing 
was  a  true  tind   correct   "stnteEsent    of  co»l8**   in    »rid   cuuee   as 
appeared  from  hie  file  bock,     ivt  the  conoluaion  of   the  henrlng 
the  Probate  Court   adjudged    th;>t  »aid  Uh.tj    ..  Barnea,   adninia- 
tratrix,    etc.,    pny  to  acid   claireant  vithin  2r  days   the   sum  of 
I144S.C2,    and   th.t  SRi^l   aunt  witen  paid  should  be  «  proper   credit 
of  said  udi&iniotratrix  ags^inat   the  funds   of  the  entaXe   with  vhioh 
•he   ia  chargeable.     From  this  Judgment    of   the  Probate   Oourt   said 
adniniatratrix  prayed  »nd  perfected  an  appeal   to  the  Circuit    Court 
Of  Cook  Cotuity,    in  irttich  latter  court  the  said  claimant  aubeequent* 
ly  entered   an  appe»rance  by  her  attocrnsy.     On   ^pril  2>r ^    1918,    a 
trial  d^  novo  was  had   in   Uie  Circuit  Court,    fit  wliich  botii  parties 
were  present  by  their  &ttorneya .     'Xhe  claimant   introduced   in 
eTidence   orer  objection   the   stooe    "bill  of  cost  a",    certified  by 
the  clerk  of  the  Appellate  Court  in  the  vorda  and  manner  afore- 
aaid,    end  also  offered  in   evidence  over  objection  copies  of  two 
written   opiniona   of   this   Appellate  Court,    filed  respaftiv^ly  on 
Oeeember  19,    1916,    and   February  3r,    1917,    and  then  the  elaiatant 
rested.     Both  copies  of  the   opinion  were  entitled  "Haria  f •  Barnes, 
appellant,    v.   UtKry  C.   ijRmes  et  al.,    appellees"  and  were   certified 
by  the  cleric,   under  his  hand  and  seal   of   the   eomrt,    to  be   "a  true 
espy  of   the   opinitm   of   said  Appellate   Cnurt   in  said  cause,    as 
appears  of  record  in  siy  office."     In  the  latter   copy  it  am>ears 
to  be  stated  therein:      "Inaemjioh  as  the  hearing  proceeded  before 
the  chancellor  by   stipul> tion   of   the  parties,    the    coats   of   this 
appeal  will  be   taxed,    one-half   to   the   eoaplainant  and  one  half 
to  the  def«:fndant,    aa   administratrix,    etc.,    the   latter   to  be  paid 
in  due   c  urse  of  administration.     The  decree   of  the  Circuit  court 
will  he   reversed  and  the   cause  remanded  for  further  proceedings 
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not  Ineonaistent  with  the  rinvB  herelnsbOYe  expressed.     Risrersed 
rnd  reSMided  ^ith  dimctiona.*     The   deffndf-jit,    udMnistrRtrlx,    ete., 
luovert  te  Btrllce    nut   ell   of  tiwj   clf?iiEant's  tvi{ienc«   «rid   f«r  judg» 
iMnt  for  dofend^nt,    which  snotlon  nn&a  d«nied,    sjad  thereupon 
dftfendant  Introduced   certain   docmrwintary  eTidenca   and  the    testliMiiy 
of   one  Tvltnesi,    all   of  T.hich,    in   the   view  we  taka  of  the  ease,    it 
will   b«  tmnccepsary   to   consider,     thereupon   the   c  urt  found  th« 
itssues    in  fuvor    'f   the   ciaipwit  and  onseased  hor  dRrnai^es  f*t 
$1445.02  and  entered   the  judfjicent  appealed  fr©«i. 

Section  65  of  the  Admin iutr at ion  Act  proTidae  in  pert 
«B  folloiro:      "A  Judgment  regularly   obtained,    or  &  copy   thereof 
duly   certified  and  filed  with  tha   uourl,    thall   be  ts^kern  u9  duly 
profTen."     In  Dcrling  t.  i^cDongld,    101   111.   370,    It   la   o(eclda«l   in 
Bubatanoe   thet   a  judgaient    of  tlu   Ciroult  cniu-t  a^ttinst  ex\  executor 
or  adstinlatrutor,    to  be  p£dd   in  due  orursa   of  firdfiilaltitretion, 
Iklada  the  s^tiaeta   In  the  hands  of  the   executor   or   admin letr»t or; 
thf  t   such  a  judgnient  sustains    tiric   sasio  ral&tion   to   thtt  asset  a 
•f  the  eetate  as  u  Judgisent  in  the   county  or  probate  court  le^nd 
la  not  subject   to  rsriKtion  by  the   county  or  probata  court; 
that  tf-fi    eleJLois  r«quirod   tn  bo  presented  by  section  6>^  of  vhe 
Adioiniatration   Act  at   the   ter^r.  fixed  upon  for  the    adjoatutent   of 
eliiitna   against  the   estate,    are    thoae  whieta  hare  not  been   liquidated 
or  establi^ed,    and  upon  Tfhich  it  is  necessary  to  liear  eTidenoo, 
and.  not  thoae   thrt  have  been  reduced   to  judg?i«nt  binding  upon    the 
executor  or  a-i«inietr  at  or;      that  a  Judgniortt  re^^larly  obtained 
agninet  the  peraonal  ropreaentatiTo  of  a  decaaded  peraon  la   duly 
provon   to  the   covmty  or  j>robato  co-urt,    under  a&ctiun  05  of  aaid 
Act,   by  "a  copy   i.h«reof  duly   certified   tmcl   I'iieu  with    the    court"; 
and  thft   st-id  amotion  65   '♦la   Bimply  cnnfliied   to  declaring  a  rulo 
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of  evidence   In  regard  to   JUfigmentB  already   obtained  against  estates." 
(»©c,    slto,    ;  r;dwell  v.  lllson,    158   111.   346-362).      In  Har«jFeld  ▼. 
CenTcree.   105  111.   534-557,    it    is  eaid:       'Aooerding  to  the  deoieion 
of   thiu    crurt    in   Coalfield  Coal   Co.   v.  ieck.    9<';    III,   13^),    the 
opinion  of  the  Appellate  '^.  urt   nay  not  be  looked  into  to   t£i»<3«)rt«iin 
«luit  that   court   decided."      It   it   the  judRTient   of   the  Appellate   Court 
entered  of  record,    as   diatinguished  from  its   opinion,    that  governs. 
(j5trodtaui>fifi  t.   County  of  I-^nard.    158   111.   155-158;   Pennaylvanla  Oo» 
T.   Vereten.    140  111,   637-64«i      VoJA^jrit  t.    mulo-iOB^rioan     o,.   2C2  III, 
462-465;      . coville  kffi.   Co.   v.   Caeaidy.    27b   111.   462-476;      gleher  ▼. 
Burke.    28 &   111.  290-293.) 

In  the  present  case  the  se-osilled  *^1:)ill  of  coots''   intro- 
duced in  evidence  by   the   claimant,    w^e   certified  by  the    dark  of 
the  Appellate  eourt  aa  being  a  true  and  correct   "atateoMnt  of 
eests*.     Mo  eepy  of  any  judgiaarit   of  the  Appellate  Court   "duly 
certified  and  filed"  was   introduced   in  evidence.     <^ly   copies  of 
certain  opinions   of  the  Ap.ellate  Court,    certified  by   the    clerk 
as  being  triM   copies,   were  introduced.     The  mle  of  evidence   in 
regard  to  proof  of   "Judgments  already   obtained  against  esstates", 
as  declared  by  section  65  of  the  ndsBinistrr.tion  Act,   was  not 
eoB^lied  with.     #e  are,    thert;fore,    constrained   to  held  th£Kt 
the  evidence  was  not  sufficient   to  sustain  the  finding  and 
Judgment  of   the   Circuit   Court,    end  the   judgBaent   is  reversed  fe»nd 
the  cause  remanded. 
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JOHN  i&.  I'RmQMR,   tor  use   of 
Anton  J.   Cermak,   'bailiff, 
and  Abraham  Kecehin, 

Appellees, 


TS, 


OSCAa  HSSIHY  and  CAROLlNJi  SKIDSL, 
Appelliunta 


i^peal  from 

Municipal  Court 
of   Chieage. 
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MR.  jxjbTiCK  oHiDiay  DKLivsntiD  im  osmioa  o?  thk  ccurt. 

Plaintiff   coffii&enoed  an   action  of  the  first   class   in 
contract   in   the  K^unicipal  Court  of  C)Ue>tgo  against  the  defendants 
upon   a  replevin  bond  executed  by  them*     They  filed  an  ef fidaTit 
Of  merits  but  did  not  demand  a  Jury  trial.     On  May  22,   1913, 
about  noon,    the  case  was   called  for  trial,    at  which  tine  a 
clerk  of   the   attorney  for  defendants  stated  thnt  said  attorney 
wae   then  engaged   in   the  trial   of  another   case  and  noved  for  a 
continuance.     Ho  effidriTit   of  any  kind  was  presentea .     The  court 
denied  the  motion,   heard  the   evidence   of   the  plaintiff  and 
entered  a  finding  and  Judgment  against   the   defendants   in   the   sum 
of  |7fO.      On  June   1,    1910,    the  motion   of  defendants   to  vacate 
the   Judgrr<ent  w&s  heard  and  denied.     This  motion  was   accompanied 
by  the   affidavits   of   the  attorney  of   the  defendants   and    of  said 
clerk.     By  this  appe;.!  the   defendants   seek  to  reverse   the 
J  udginent . 

7he  sole  grounds  for  reversal  of  the  judgment,   as 
disclosed  from  the  brief   of   counsel  for  defendants  filed   in 
this   court,    are    (l)    that   the  trial   court,    in   refusing  a 
continuance    of    the   case,    violated  a  certain  rule   of  the 
liunicipal   Court,    and    (S)    that   the   cou   t  erred   in  refusing  to 
vacete   the  Judgacent  upon  the  affidavits  presented. 


f1  y^ 
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The  rules  of  the  Municipal  Court  are  not  contalne<l 
in  the  record  before  us  and  we   cannot   take  judicial  notice 
of   them,      (ijixby  v.   Chicago  City  Hy.   Co..    260   111,   478;    KJooYille 
Mfg.   Co.   V.   Casaidy.    27  5  111.   462»476.)      And    in  our  opinion 
the   court  properly  refused  to  racate  the  Jud^nient  upon  the 
affidavits  presented,    for  the   reuBon   that   in  neither   of  them 
were  any  facts   stated  showing   that  defendants  had  a  ineritorious 
defense  to  plaintiff's  action,      (gulrer  t.  Brinkerhoff.    180  111. 
54S-553.)      Finding  no  error   in   the  record,    the   Judgmoit    is 
affirmed. 
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eylaiea  «f   Ute  oeurt. 

TJUe  «Tit  of  «rr  r  tm«  sued  eat  \sy  thp  'i«?f»ad«j»t«, 
the  Held»w«rthB,    to   T<rrtiitT*9t  «  Jud^a«nt  9«ourn(l  by  th&  plaia- 
tiff.   Th«  Flyayt^n  ir»^»«B,    in  th^  bom  of  43,0C«.5&,   V«ing 
tJ^c  prJlnei^I  s»d   iBt*¥r«Bt  <lu«  on  a  promicoory  note  on  whi«li 
they  tr«r«  sndorcors. 

irhe  plaintiff  **»  a  oreditor  of  the  Browno  h  Hew^ll 
'^o»,    the  for^4«T  ^oi^s  lo<5at»<l  In  an  fta»t«»ra  oity  &n«i   tiie 
latter  ia  '^hieago.      fh«  aooount  baing  tmRatisfaetory  to   the 
plaintiff,  one  Oreutt,   ^sa  s©nt  ti-    ^Ihioag^    tc    »«e  th<*   deleter. 
it  &ijp€-ars   t)mt   ho   eoaferr«4  vith  aB«  BrGvao,   an  official   of 
th«  tjebtor  coa^any.      Hf»  axsAiBed  the     ;«»btor*c  ^oks  and  fcun4 
that   it  was   insolvent  end   threateB«4  Ywnkruptflor   prco«adingo 
valeos  given  tfe«  debtor* o  rwte  for  the  'oaianoe  thon  due,  with 
a  aatiefaatory  «nd£5r»o=;i«»nt.      3r©vmi»^    finally  «av«   rvjroutt   the 
iioto  hero  «*««i  upon  whiolt  wa«  endora^i  by  htme^lf  as  w«ll 
•a  th*  (J^fepttlaata  vho  were  relativea  of  his.      Th«  ?iot«  not 
hfii?ig  paid  at  maturity,    this   suit  wats   in«tlt«t«ti. 

In  urging  that   th*»  jud^sss^snt  fee  rev«jr««d,    the  4«f»ai(- 
ants  firet   aay    that  orrcr  was    oosa-Aittad  when  th«»   cf»««e  wsa  set 


fffir  trial,   ««  tJSHQT  9on%9ftA,  out  ef  Itn   r^^i^ileir  •rAmr*      JbM 
atan*  «»■  No,   45?  on  thf»   oalenaar  ©f   Jadge   Crow«.      (u  iMCMitnir 
10,  1917,   b'»forp   thf   ean€  hatt  l>cen  reached  on   th*    first  or 
pTuXinirm.ry  ewll,    tJ?«  ex*cutiT«  seawiltte^f  of   the  Clr^iit 
no.irt  cf  Cook   ^ouatjr  «ntiTred  an  ©rd^r  tmoaf^rring  the 
im.o«  to  ^^«  Ftenrd  an3  effttin^  it  fvr  hxHXing,  on  D«o«mber 
17.      It  Ri9j^«Arff  thnt   tMe  wks  dene  iswa&us*  cue  of   th^   i»\a^ 
•el  r<(presentiag  the  plaintiff  then  aaticlf^ted  «nt«rlnc 
the  Kilit&ry  •errio**  of  the  eountry  at  ftn  <narly  uat«.     This 
«otlen  of   t-'io  exe<}utlT«>  o©as?ltte«  ef  th»  ^Ireuit    'oupt  wa» 
ontireljr  proper  nna  lr<  tx»  way  ta  Tlel8ti<?n  of  ^ny  of   tht^ 
proTioions  of  tti«  ?i«9tlo«?  A«t.     farther  or«  tn«  r«>eord  dis* 
eleo«B  BO  o%J«otioa  by  dcfendtoite  to    thR  ord^ra  ef  Dodosbftr 
le,  tratn«f'>rrl9C  th«^   case  le   Jud|c«  BoartA  ftnsi  ••tti»0  it  for 
henrlng  on  j..>ft9maher  17. 

When  th«-   9a«i««  wti*  r<*«Qh«<l  for   trio!   en  D«e«a^»«r 
17,   <j«)f«>ndaitt8  etevcd   for  a   ^ntimaaacn^  of   threo  days  oe 
that  one  of   their  eottnsel   who   9r>o  shoent  and  Attending  th« 
8e»£l»n»  ef   ^ongrees  «•  a  m«ai1s»«r  of   the  House  of  F.«pr«eeat* 
otlveo  night   return  and   oonduot   their  dt^feaoe.      The   eon  of 
the  iihs«at   oounnel  vae  in   eourt.      Fl«  ii^d  her-n  in   court 
re]^r«>s<!»iittng  def«iiaante«  on  Beeeaher  10  ith«s  the  order 
««B  entered   tran»ferria£   the   aa««,   And  at  that  tlR^  he 
ipreeented  argisnente  in  op 'oeitien  to  itl^intiff^s    i^otion 
to  etrilce  the  affidavit  ef  defense  from  t)m  files*     The 
eon  ms  one  ef  tbe   Qc»unsel   of    t-eoord   for  th^'  d^fend<%nt«. 
The  oeart  ©Terruled  the   iotlen  fox  si   csontinaanoe  and  this  ie 
KftsiijaiFd  ae  9rr«r«     The  tjiuep^tion  of  elXoviag  e   c»ntijmanoe 
«u»  within  the  4ieurt*8  dii^oretion  and  we  hellere  in  dergring 
this  laotioa  thm   court  ttade  »o  ahuse  of  its  diser«tion* 
i?Ten  if  we  felt  othsrwlae,   w*  would  not  hv  Justified  in  re- 
wersiag  Xh»  Ju^^paent  f9T  tMt  reaaon  heeauee  the  reoord 
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sh»ws   that  defenilRnts  suffered  no  hAm  by  r««t«on  of   th«!! 
aotioa  of   %h^   court   in  U^nyir^   ilu^ir  amotion  for  a   contin* 
«amo«» 

FltwlXjr  4«fim<l«uit«  ttJ^(«   that   the   jud^nent  a«ftiR«t 

tlMBi  oho  .I<i  b«    r«T«?r««      b»?a«ag«   it   tr&m  n.  bjre^ais  of  good 

faith  on  thf*  plaintiff's    part  «li«n  Crotttt  filled   to   infonii 

tlMtt  of  %h^  iiiBolT»nt   oondition  o-    th«  Browne  A:  Hdw^II   <)©,, 

anu  oi    t:h#  plaintiff' s    purpos*  tc   put  that  c«no«rn  into 

bankrupt^  ttnl«*&r   tncv  r*<J''ly»d  o  not*»  for   th*  «£>  unt  duo 

tb*BB,  with  A  good  ondoreew*»nt.      Brovfoo  t   rtifl«a   thnt  Jie 

told   Crotatt  b«  had  told   th«   def«»ndAntr.   th^t  hie    «&t&pany 

w»M  oolvont  and   th«'r4?by  he  hnd  oeoarod   th^'ir  OBderfKnnt'nt 

ea  thp   ne-.^  in  4tteetlc>B«      Oroutt  denied   that  Browne  mftvio 

ftoy  Kuoh  atiktoiftont  to  hiai.     Tbls   ooRtradietor/  teetliacoy 

iM«   for  the  Jury  to  pass  ttj;>on.     yurthermor(«  ao  fiduciary 

relfttlon  ooLieted  between  the  plaintiff  or  Croutt,  nnd 

the   defendanto.      (reutt  o '»ed   then  no   dut^    oav     not   to 

aiBrf^preoent   the  faiote,    if    th*?^   mjquired  of  hi«!  a©   to 

wh«it   thejr  were,      Hfe»  t,_  v|r,ev,e.  34   Ind.   18;  Inj^ee  t»  MOfO* 

hat  tan     Ifg   Ina,    3o..   2  Ctte.   93.    It  i«  not   olnlsi^'J   thint 

they  did  »o.      If  th*s  Jury  believed  oreutt^o   tcctipipny, 

and   the  record  ditsdloeea  no   reanon  wl^  they  might  not 

preperly  have  done  eo,  h     had   the  riifM?    to  prf?euae  that 

th^  were  anmre  of  the  finnnolal    ntatua  of   th*'  tiehtoT, 

Their  ?ndor*«:aent  of   %h**  note  wao   la  ao  itmjf   inooaoietent 

with  ouch  knowledge,   for   they  aigbt  have  been  will  ins  t* 

endoraft  the  note  by  r  ason  of  other   c;onfild<^rati<^n@  ana 

the 
notvithstr.ndlBg/b»d  finanolal    oonditloa  of   the  principal 

debtor. 

We  haYe  giVf?o   careful    ceasiarration    to  all   the 
points  urged  Tsy  defeadaat*  for  r»:'ver»al  of   the  Judg;u»«at 
rc-coTered  legr  plaintiff  although  »o«e  of  thea  are  not  proper* 


■  ■■;         ev  •?^4    n  « 

',  •         '.-  ,  ~"    1 . . "  - 

V  .,       •  ai4?T 

«#  ^«Si'f;,  '5;Y»«    V«-'-    '•'"    '>"^'-'    ;' 


•4- 

ly  ^tmt^rm  u«.   Tor  in  the  afeetrast  filetl  fey   thaa,  th« 
testiaony  »utai4tte«i   to    U»*  ^u^  h&e  not  b»«?n  abstracted. 

rindinc  no   error  in   tne  r«oord,   th«  jttdgaa^nt  ef 
tk«    "ijr»ilt    ^©uri  is  ftfftna«<i. 


y 
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yRAME  GILLMAH, 
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JKIUIGIPAL   COURT 
p    CHICAGO, 


/215  1.A.  6 

^/ 

MR.  PRESIDING  JUSTICl'l  THOMSOH  delivered  the  opinion 
of  the  court. 

The  plaintiff,  Page,  brought  this  action  in 
the  Municipal  Court  of  Chicago  to  recover  a  balance  of 
♦100.00.  which  he  alleged  was  due  f r  an  the  defendant  on 
an  inBtrument  described  in  the  statement  of  clain  as  a 
promissory  note.   The  issues  were  tried  by  the  court 
without  a  jury,  resulting  in  a  finding  for  the  defend- 
ant, pursuant  to  which  judgment  was  duly  entered,  to 
reverse  which  the  plaintiff  has  perfected  this  appeal. 

In  support  of  his  case  the  plaintiff  called 
the  defendant  as  a  witness  under  sec.  33  of  the  Muni- 
cipal Court  Act.   He  admitted  his  signature  to  the  do^ 
cument  in  question  and  further  that  he  had  never  paid 
anything  on  account  of  it.  The  document  wa.  then  offer- 
ed  and  received  in  evidence  and  the  plaintiff  rested. 

The  document  in  question,  described  in  the 
statement  of  claim  as  a  promissory  note,  read  in  part 
as  follows:   "I  hereby  subscribe  for  and  acknowledge 
the  receipt  of  a  scholarship  in  the  Page- Davis  School 
involving  a  correspondence  course  in  advertising  and 


I  '1  ^V-    -   Sis  J. 


HJ^  ^  i.^  .  Ij  i  ?^ 


.^^is  :mAH? 


■nxvtr       c-r 
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I  proialee  t©  pay  to  Sdward  T.  P«ge  or  his  order  the  sueb 
of  IXIO.OO  in  the  manner  following:   |5  on  the  4th  day 
of  March  1914  and  $5  on  the  4th  day  of   April  and  $5  on 
the  4th  day  of  each  month  thereafter  until  the  amount 
ef  #110  is  fully  paid."  yellowing  this  the  signer  of 
the  Instrument  (the  defendant)  agrees  to  devote  certain 
time  to  studying  the  course  and  there  are  certain  elements 
of  agreement  set  forth  between  the  parties.   Below,  ther* 
is  a  paragraph  "beginning  "In  consideration  of  the  fore- 
going it  is  agreed  as  follows:"  and  here  appear  seven 
paragraphs  setting  forth  the  terms  of  the  agreement 
thereby  entered  into.   The  instrument  is  signed  by  the 
defendant  only.   At  the  head  of  it  we  find  these  words, 
•20  not  sign  this  aubsoription  without  reading  it." 

While  this  deeuiaent  may  "be  said  to  contain 
the  elements  of  a  promissory  note  it  is  by  no  means  a 
negotiable  instrument.   Wherever  a  promissory  note  i»- 
cludes  the  terms  of  the  contract  on  which  it  is  based 
in  such  a  way  as  to  make  the  note  subject  to  the  terms 
of  that  contract,  the  negotiability  of  the  paper  is 
destroyed,  Klets  Throwing  Co.  v^.  Manufacturers*  Oommer- 
clal  C!o. .  179  Ped.  813.   Northwestern  Matl.  Ins.  Oo,  r^ 
Southern  States  Phosphate  and  Fertilizer  3o, ,  93  S,  K. 
(Oa)  157;  National  Bank  of  Newbury  v^.  V?cntworth..  218  Liase. 
30;  Greenbrier  Valley  Bank  v^.  Balr,  71  W.  Va.  684;  30  L.B.A. 
New  series,  40  Hote;  L.R.A,  1918.  B  639  Note.   Furthermore 
it  is  provided  by  the  Negotiable  Instruments  Act,  Hi.  Hev, 
Stat,  eh,  98,  sec.  5  that,  "an  instrument  which  contains 
an  order  or  promire  to  do  an  act  in  addition  to  the  pay- 
ment of  money  is  not  negotiable  under  this  act."  Thie 
section  contains  certain  exceptions  to  that  proposition 
which  are  not  applicable  here. 


^s*'    li-^n-    rtdi    Ro   Oi^'       ;.:^*iX  .                :o 

H©    S?i    I'ia.'B    Xi^^A    TO-  %B^    «?•**    ^"'•'^■t    PO    a^f}-  'f^rta    $XQS    rfni*^    iTO 

«    :n«:'i".   ar  "t<^  ai   ^Jt  f)l*^a   %'x&(is hfiQ'iti  .«  lo  «iT>                 ;..; 

Iseaetf  ax   :^i:  iioijhv  no  J-OjS'^:  o 

,^-  .-^  5<?   ,  .s^_  T^ILf  J-^xa=Ji^^a,jr^f5_^e-.- 
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Th«  plaintiff  has   called  our  attention  to   a 
num'ber  of   cases  holding   that    the  negotiability  of  a  note 
is  not  affected  by  a  reference  in  it   to   the  method  of 
payment  ©r   the  fund  from  which  the  payment  is   to  be 
made,   or  some  other   instrument  or   contract  representing 
the   consiiieration  for   the  note,   but  we   do  not   deem  these 
cases  in  point.      The   instnanent  in  question  in   this   cafie, 
although  containing,    as  we  have  stated,    the   elementa  of 
a  promlBBory  note,    contains   also    the  agreement  by  the 
signer  of   the   instnunent   to   do   certain  things  in  addi- 
tion to   the  payment  of  money  ?\nd  incorporates   in  the 
instriament  itself   the   terras  of   the   contract  by   the 
parties,   and  ia  such  a  iragr  ae   to  jnake  the  mote  or  the 
premise   to  pay,    subject  to   its  terms. 

We  hold,    therefore,    that   the  instrument   in 
question  was  not  a  negotiable  note.      It  was   so   held 
by  this   court  in  Page  ▼.   Wooster,    case  So,   24178, 
opinion  filed  Feb.   11,   1919,    (Not  yet  reported)   which 
was  a  suit  by  the  same  plaintiff  on   the   same   sort  of  an 
instrument,   and  again  by  this    court   in  Midwest  Collection 
Bu_>^  ft    Greenwald.    case  No.   24958,    opinion  filed  June  16, 
1919   (Sot  yet  reported),   another   suit  brought  on  one  of 
th  se  alleged  negotiable  notes,    by  a    corporation  which 
sought   to   recoTer  as  an   indorsee.      There  ie  nothing  to 
the   contrary  in   Ih?"  decision  of   this   court   in  the    ciase  of 
Page  T.    Suender.   210  111.   App.   2C8,   for  in  that   case  the 
plaintiff  put  in  such  proof  as  was  sufficient   to  make 
out  a  prima  facie   case  in  an  action  on  special    contract. 
In  the  case  at  twir,   howeyer,   he  did  not   do   bo,  merely 
making  such  a  prima   facie   case  as  Bight  liave  been  suf- 
ficient if  his   suit  had  been  upon  a  negotiablo  instru- 
ment.     As   it  is  not  a  negotiable   instrument,    for  the 


.  ,,«ST$»*    -sJi    tj    J;>sSt^Affi    ,'^6«i<».*   ^«i3ffit&«q 
rfsi^ir    iliiJ^lEO^d-X  .JPv,  ;?o^)    ,8XW    4 IX    ♦tf*^  -.  > 
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reasune  we  liave  stated,  the  case  made  out  by  the  plain- 
tiff was  insufficient  and  the  trial  court  did  not  err 
in  finding  for  the  defendant,  sJ. though  the  latter  took 
the  stand  in  his  own  behalf  and  testified  that  af^ter  he 
receired  his  first  lesaon  he  was  so  disgusted  that  he 
did  not  anaw-r  it,  nor  the  second  lessen,  which  he  also 
reoeived. 

7or  the  reasons  stated  the  judgment  of  the 
Municipal  Court  is  affirmed. 

AFFIRMED. 


183  •  S4535 


s  corporation. 


AFPFjiy  yam 


A^JH^llant.    } 
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the  oplalon  sf   the  court. 

TMs  i«  an  appeal  Isiy  the  dftfftndant  Uoir  Hptel 
Coapanjr  from  &  J advent  reacTerctd  in   the  Municipal  Court 
•  f  Chieago  for   tlie   sua  of  |f5<>0« 

The  tt'stinsony   in  the  record   is  in  direct   c©n» 
fliet.      The  plaintiff  t«^etified  that  hm  was  a  e;uest  at 
the  Morrison  Hotel,   oimed  and  operated  b/   the  df^fendant. 
vhen  he  net  a  stranger  who  Biade  hiaisolf  very  agreeable 
and  witltin  a   duy  or  tiso  after   the  meeting  requested   the 
plaintiff   to    oaah  a   certified  check  for  $5C0.      The  oheck 
was  oign«^d  by  one  Meyera  and  was  drawn  to   the  order  of 
one  Rosenberg  and  endorsed  by   the  latter.     The  plaintiff 
declined   to   oaeli  it,    :rhe<eupon  Hoe«iberg  (the  etranger) 
••ked  him  to   have  the  defendant   cash  it.     Bosenberg  eaa 
set  a  guee^t  eif  the  Hotel.      The  plaintiff  testified  that 
he  then  vent  to   theManager  of  the  Hotel,   taking  Rouan^ 
berg  with  him;    thfit   h^  told   the  laanager   that  Rosenberg 
had  requested  him  to   nak  the  liotel   to    cash  the   chec^; 
that   the  manager  took  the   oheck  frora  Hoeenberg  and   thea 


•alti   ttaiX  he  did  not  have  «nou|^  WMrti,  ia  hie  offico  t« 
ooaplgr  witn  th?  request;    thai  he  ^Rded  it  baek   to  Ro««ii» 
berc  and  refn^rreo   thean  to  i^r.  Hic«,   th«   treasurer  ef  th« 
Hotel    '^Bs^finyi    tliat   thr^   botri  th«n  preo««d<^<i  to   the  offico 
Of  Mr*   ftieo,   to  whom  th«  plaintiff  repoat<>(l  ih<»  st&tostont 
he  ha4  Madf:   to   tti<j  Uono^r;    that  Hls^^   eolled  soat^bod^  on 
tho  tolophone  sod  then  ftSk«d  kooenborg  to  sndoreo  the 
9iUi9k,  vhich  h«   did,   wheroupon  hioe  eaBh«u   it  and  han<ind 
tho  a»n9y  to   iciosehborg. 

tfithla  a  day  or   two  after   this  ooourronce   the 
plaintiff*  wKos*  hone  is  ia  Botston,   l«ft    -hicago   for  the 
oaot  and  upon  rotorniag  a  fov  days  lator  and  again  bo* 
emsing  a  guest  at  tho  iiorrieon  r'lotel  was  told  by  the 
Kaaagor    ih^t  the   oheslc  hnd   omso  baok  and   thn.t  it  had 
tturaed  out   to  be  a  forgery.     The  plaintiff  testified 
that  during  this  violt  to  3hiQa«:o  ho  left  #63CC  la  oaoh 
vith  tho  hotel   clerk  for  safe  keeping  and  that  when  ho 
aokeu  for    th*   return  of    this  uoncy  a  day  or   two   later 
the  defendant  refuced  to  return  it  to  hla  tmtll   the 
ohe<tk  laattcr  had  been  oottled.      'ihe  plaintiff  said 
that  he  vas  Msxioue   to   eteoure  his  laoney  aa^.  got  badk 
to  Boston  BO  h^   told  the   defendant   to   take  out  tho  $800 
"until   I  «^et  tiiae   to  settle  it  with  ths  ll&t«l  people  or 
la  c^irt*  ai^  rotura  the  rest  ef  hie  soney.     Thereupon 
the  elork  took  oat  $5o0  anu  returned   the  balance  of  tho 
»oney  to    the  plaintiff   together  with  a  r*?oeipt  which  ho 
signed  oithdut  reeding  it.     this  receipt  read  •Re<jeiTed 
of  y,   J.  lieohan,  7iTe>- hundred  Dollars  in  psgnsAnt  of 
check* •      The  plaintiff  seeks  t©    rc-«>Y*r   tiw  fSO©  thus 
retained  by   the   defendant. 


fiPi  BtS    T 


The   teetlmonjr  of   the  defendant**  «itnette«s, 
wlw  were   the  manager  of  the  Hotel,   Mr.   Hic«   the   treasurer 
of  thp    ce«pftEgr  and  a  yoxmti  ^''©"'ifin   clerk,    contradlcto   that 
of  the   plaintiff  in  aost  rwopects  hut  on  one  or  two  pcinte 
It   corroborates   it.      The  i«»miger  SAyo  that  vhen   the  plain- 
tiff   c&ssm  to   hlis  about   this    cfteck  he  was  alone.      Ut,   Hice 
t<^8tifie(l   that   the  plaintiff  aad  another  s^an   eame   into   hie 
office  an<i   that  the  plaintiff  pr^-eenteii   the    oheok;    that 
he   telephone*  the  B»n»ger   to  b«»    rur»*  te  h»»d   eent   the  plain- 
tiff  to  him;    that   he  aaoertaiaea  that   the  piaintiff  vas  a 
Ipiest  at    the   Hotel  and  got  his  room  ntmber  ana  wrote  iv  on 
the  haek  of   the   (sheok  nnd  upon  eashine  the    daeak  he  handed 
the  Boney  to   the  plaintiff;    th^t   the    check  was   endorsed 
wh^n   the  men   eame  in  and  no   endorsetoent  was  laade   in  iiis 
office;    that  when  he  gr;Te   the  plaintiff   the  receipt  and 
the  balance  of   the.  money  he  had  left  with  him  for  safe- 
keeping,    the  plaintiff  took   th*»  rec^^ipt  f\nii  re?-d    it. 
The  youBf;  wonaa  testified    that  en  theoeoaeion  of   the 
cashing  of   the   check,   plaintiff   en»   the  one  who  handed 
the   check   to  Kloe  and  Jiioe  jd»ndeu   the  aoney   ^o    the  plain- 
tiff,  and   that  when  the  plaintiff  returned  smae  days   later 
and  rtice  told  him  the   ehmak  was  wo  goe4  and   that   he  would 
have   to    retain  §500,    the   plaintiff  mada  no  objection. 

The  trial  was  had  befoie   the   oeurt  without  a 
Jury.      The  probltta  presented  to    tne court  wae  one  largely 
•  f  oredibility,-   hf^   @aw   the   witnaeses  and   heard  them  testify 
(Uid  in  our  opinion   the  erid'^n^   is   not   euch  as  would  Justify 
this   court  la  reverslac  the  Jud^taent  of   the   trial  court  on 
the  question  of   the  weight  of  eridence.     The    Etory   told  hy 
the  plaintiff  has   considerable   ooriroboration  in  the   f&et 
that  the   check  does  not  bear  his   endorsament  but  only   that 


•iTin,;.  ~  ^>j     015^-^a    J'iC^vJ'    £*''C^*    '^'•'^ 

'-•;::  i- J.',  ,'^;::-:        *SSS'>r!&    S.'^V    Wit 
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Of  Bosenbftrg,   the  |uijr««,   eepeeialy  in  t)i^  light  of   the 
a^sLLseien  of  one  of   th«s  vitnee^es,    tJxat  it  yhs   the^^stoa 
of  the  Hotel   te  require  guoote   to  «adors«  may  oheslcs  thftt 
«<?re  oaeheti   for  them.      We   c;unu>t  •«/   that   the   trial  Judge 
was  not  w&rranted   ia  eenduiiing   that   th^   defendant  did  not 
cash  this    ohedic  for  the  pl&iatiff  hut   for  Rosenberg. 

It  is   fvu-ther  urged  Iqr  the   defendant   that  the 
trial   court  erred  in  refusing   certain  propesitione  ef 
law  that  v^^re  suteitted  by   the  defendant.      Gf  th^  six 
propoaitioaa  of  law  so  suteiitted,   the   court  refused 
fiT«  and  held   one.      Althou^ih  some  of   tlie  |>ropOBiticn8 
r«?fueed  w«re   eorreet   statements  of    the   law  applle^ble 
te  the  defendant's   theory  of  the   case,  we  do  net  deea 
th<sir  refusAl   reversible   error  beeause   they  may  be   oen- 
sidered  as  indluded  ia  the  proposition  which  the   court 
held  although  their  subject-oatter  was   slightly  differ* 
•nt. 

fhe  puz^^se  subserved  by  propositions  of  lav 
is  to  determine  whether  the  trial  Judge  entertains  correct 
Tiews  ef   the  principles  of  law  inyolTcd   in  the  pro ceeding. 
Tke  court  held  the  fourth  proposition  ef  law  submitted  by 
the  defeadiint,  which  dr dared   the  law  to   be   that   if   the 
plaintiff  h&d  possession  of  what  purported    to  be  a  genuine 
check  and   requested  the  defendant  to  eaah  it  and    ths  de- 
fendant did  eash  it  and  the   chsdc  turned  out  to  be  a 
forgery,    the  plaintiff  ^uld  net  recoTer  although  he  may 
]^ve  beliewed  the   dbteok  to  be  genuine  and   in  requesting 
the  defendant  to    cash  it  had  acted  in  good  faith.      The 
(Wurt  having  held  that  preposition  of  law,  «•  are  unable 
to  say  that   the  judgiaant  entered  was  due   te   the  fact   that 


*a'^'«.<^i.'!r;%!!}0.?'s  'i.<>t   :?t?^   *r''i;  ■  ':&%  %»•:■ 
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■■-'rlfiff*?'' 


i^   eourt  entertainoGi  an  inc«rreot  Ti«w  of   tn^  ia,w  applio* 
a1»l«  to   the    -»«€,  Hut  va  f«el  e^Xlg^d  to    eonoIud«  the   court 
entered   th«  Judgsient  for  the  plaintiff  bc^oau&e   the   court 
oeadudftd  froa  the   eYidsnoe  8u%e3itt«<i  t>»t  the  f&cts  «@r« 
fts   tt^8tifi«4  to  Isy   the  ^^lalntiff  and   not   tB  aecer<iaiiOfr  «rlth 
the   ooatentioa  of  the  defendant* 

Vindins  ^^   error  la   Uie   record  the  Jud^ent 
of  th«  flunioipal   Court   la  affirai^. 


iJffUBBBi* 
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JAKKS  J,  Rf.li^l,   Asisiaistrator 
of   ttos  S«ta%«  of  Mi«haei.   J. 


H.   9XLBCJI  MOSS, 


c^an  3i«ynf« 


5 

^JOAiatltf  in  ^-rror,    ) 


2l5I.Ao  640 


Thi«  suit  «»•  lireti^ht  b>-   tfo«  plaintiff  to  r«-i 
eever  iteimefltm  8uet«in^4  b/  the  it«xt  of  kin  of   t'ne  a<^c<^«8e«i, 
IV  r^aeea  of   tlie  urongfol   de&th  of   tite  latt«r,   aH«gedi  t© 
ta)&v«  ^«a  Oduised  b;  the  n«s:li.£«nc«  of  ett<?  in   thr   ."^errioe 
of  tiM!  4«foa<iaat» 

th«  jur>-  found  th«  i»£^u<^e   for  the  plaintiff  siwi 

msoeefeed  his   «Uifsu%g««  at   tH«^   er^ija  of  #7»ttOC»€0«      3>    tlti@ 
writ  of  oyror  th«  «l»f«ndjmt  e«<jicE    to  rever»«  th«  Jud^tflnt 
for  tbA%  RSiQunt, 

Criminally  there  w^r*  two  oth*^r  d«f«K<iftnt8^\jttt 
on  «  forwcr  tri»i   the  Jury  w&«  inetra^Jtod  to  find  then 
BOt  guilty.      In  that   trial    the  Jury  found   th«   issues 
sg&iast  the  a*f«n<l«nt  More,     Th*t  vordAei  was  sot  Aside 
Mi4  «  n«v  trial  {crsni^d. 

It  io  atiUaittA4    that   %hfy  ciesth  of    thf>  aeQe««o4  »s« 
osuced  by   th«  groea  nogligenae  of  a   «»lorod   ohsuffoiir  in 
driving  an  autosaobilo  along  th--^   street  at   rfeckl^er,   Bpe»d  ^ 


^■t   p' 


I>ut  \hi$  (i«f<^ad&&%  eontenu^   that  he   ic  tH>t  Xlsbl«>   tJht*r«!'for 
l>eosu6^   h«  vftB  a«i  thcr  ti!«  otrnfT  of  th*?  e).utomobil«  m>r 
»Rs   the   sftt^ttfftfur  ai*  serverit,      '^aa-X  ««e    lie   i»«ue  pr«5- 
■i«iit«d   to    th^  Jujry,      Ik  ©ur  opinion  th*?lr  verdict  ie 
clesrij  ngainut  th^  i»«uaife«t  w«ignt  of   i««  eTlden.3<?, 

th«  d»f«^uiijit  i^«r«"  la  a  lfc«>*r  with  offio^e  in 
thp  Titl<?  jt;  fr^srt  3uildiag   ia  Ih*    iit>    of   ^Jhioago,      7he:'« 
««re  othr^r  Imvyern  ocjsupjring  t)i«   suite  in  tti^ti^  ^<ore^« 
orfioe  was  lo^^teo,*  Amca^   th«t£s  Frank  i^.    -:2hil48  and  Qecri^m 
B.  M&tton.     Cn«  U.   K«   o!»i  th  Iv^ii  desk  rooa  iu  th(^  re^e^tloa 
r««cu      (^M  Ja^Kt  v^tfaliertaen  «a«  a  cl«rk  in  th«  es^ple^   ef 
0««rg«  H.   Ma«en« 

?li«e  03l«r«U   ahaufftfur  «»ui  known  a«  £:i\>b«^.      irle 
«tta  tli«  onljr  «ita'?»»  t»T  tit^  ^l«iatiff«   ca  iiac  r-Jiil  ifc^u« 
la  thff    s&ee  t«  ^aJLoti  w*  have  F«f«x-r«d.     i^u&g  elhf^r   U:i.2:i^ 
iHi   t«etifie<i   tikAi   iH«  autG£8>bil«  h«  trae  tiUrirls^  ^h^n  th^ 
de(i«s»ed  >RSLB  kROGJccd  4o«n  s«n<i  killed,   *b«iong«i  to     r.  ^re;' 
tJ»t  on  BfiiturdA/  ^'u»e  8,   If  IE  h**  4r©Tft  tii^  car  frwa  t>i« 
Apollo  Garage   to    the  Title  &  Tru?;t  Builtfiag  ftsd   went  up  to 
^«r«'»  ©ffiee  t*jj«re  he  ea»  yor<^  ktImj   Bnid«   *I  i»aat  ypi  to 
take  syr   ear  and  etev  th<  «e  men  arouad  th^>   oit^   uiul   Joiva 
tiill   go  with  y«w  BSiA  tell  yaa  wljer«   ^c  go,*     At  tiiifc    tiae 
iUbbay  w6.tt  «iipiajfed  s.t   thi^  ^i.aeola  ^mr^-  ^Isragp  ^iMat  t^uree 
blocks  froak  th@     Apel  o  aiftjrafa.     O^bbey  tei$tifit^4   tim%  k« 
did  act  nee  l^atith  at  tha  of  fieu  ia  the  title  h  ^rust  iluil4* 
lag  «hj?&  toe  «aat  th«»re  mXth  t»e  ear;    thiat  Jolsa  ana   Ui«  m^i 
referred  to  get  ia  tli«   ear  ana  he  4roTe  t^<^  thrcagh  the 
j^urks  on  the  south  «i<^  of   JiUoago  aas  ia  the  e^enini;  te 
Hiverriev  l^rk  aa4  l«t«r  to    the  t'laaat  Hetel  where  he  left 
t^M;    t^t  he  pifiiceti  up  ^^Uth  fk%   ih«  rlaes  Hotal  aad  «aai 


« >,*   ^ 


and  ^t  s^«  X«ajr  vhc    «rt«  a   fri(«n<l  of    'mith'^  nnd  toek 
h^T  taosti.     H«   tfrstlfled   furtJaex  Xh&t   im   %h»   fcllowisg 
»omi»g«   &ua4«ij«  h»  it»4  kr  «rag]»g«>^ent  with  '>«ith  f»t 
nine  c^olocrJc  to  get  a  tirw;    t^t  aft<*r  thi^jt   got  the 
tire  h«  l«ft  Hnltk  and  pitiked  up  Jdhn  aii<£   th«  ott^r  ausn,- 
h«  thoufrnt  at   th*'  till*  &  Trust  Btaiidlng  ami  drove  to 
Attetln*      He   further  t«s^tlfi«d   that   the  sen  he  vae  drlT* 
lag  Ateut  «?re  "three  Sve4ish  gentleuen";    thai  on   their 
return  froa  Auatia,    they  vent  to  the  Title  &  Trust  SuiXd* 
lag  stBd  while  hie  paeseii(^eje-«  vent   to    dinner,    h$?  returne«i 
to   the  i^rage  for  H«uioliae  a&d  was   told   to    eo«e   e»aek 
at   tve  o*ole9k.      Oti  the  vojr  ba^  iSlihbe/  ran  into  the  de* 
ee&sea  tmd  killed  hits*      Qn  ot'oee  exai&in&i  1  vb  Kihbc>^   testis 
fied   that  he  b«id  seen  the  autA^sobile  in  quentioa  is  the 
iiineoln  Park  aerajs<e  where  he  ^aia  •B#l«3red,  ^^ItMa  twe 
veeke   aefore   the  aeoldi«at;    th&t  ttboui   t}»'e«  da^«  before 
the  &e«i^«nt  iiertt  aeau^  end  took  this  ear  and  three  others 
«mgr;    that  he  4ia   not  heoir  ir^ore  gire  eny  iRstructlone  ^^'bout 
taking  this   i»r  »«»/«•  iut  did  net  ee^*  nny  bill   or  esle     ml 
did   fvot  oee  More  pay  «ny  noney;    that  he  nerer  »a»  sxore 
drive   the   <»3r;    that  t^ith  -mkn   the  ;»»»  vho  boti^;ht  the  tire 
en  i^wB^my  Rornlng;   th%t  it  was  hetveea  ene-trdirtjr  and  tvo 
e*elo«dc  vhea  he  reaehed  Uore*&  of  floe  on  Saturd«i;y,-    Um% 
vhen  he  reached  J^re*e  offlQ«  be   »a«  Uore  httt  di.4  set 
rnaasBber  eeeiag  the  three  i6en  in  the  offie<^;      ^I  w&lk«4 
right  late  Mr.   Slare*s  office  ami  $et  ssjf  orders  and  valked 
aat*      1  don*t  re^es&ber  vhetner  l   eav  these  three  &<tm  th*«r«}* 
th&t   Ui«  first   tisse  he   srt»   the   three  aea  vae  a^hen   they 
stepi^d  into   the  aatosaehile  in  front  of     or«!*s  of  flee; 
that^  lohn  vas  th«^n  vit)»  than  httt  aaith  v«.a  not   in  the 
autoaeblle  when   it  left  u<tre*9  office;    th«it  he  did  net 
a«a  SMlth  uatll  Satard»y  night  at   the:  i^ljisa  BoteX  and  he 


'.■:  ■   ■   '  }.  ■    ■''       -ti.i     or.      ■'    .- ^     -rt-fJi^'tv":    :' 
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4id  nov  ««^  Ma  «t  Mey»*9  &ffl^3«;    that  tit«  K?ieiir8  FfAnk 
Shlldii  and   first   «av  his  Mt   th^^    c!orcB«r*£   inquest;    t>i»i 
^  (414  not  rftj!u»ja%i«r  8«ring  )»4«  er  eparakinK  to   hia  at 
Mor«*«  »ffi9«  that  ;^'4iturdaijr  afternoAs;    that  on  ruiii^j^ 
Morain^  h«  n«t  lU^itte  at   the  Plsui  Hotel  ttxid  took  hiw 
d9«8  tesn  iih«re  iisiith  g«T«  )&i«  thir    otoeek  to   p«gr  for 
t]fe«   tlr«  whiois  U«p  >ifid  pratwred  before  ne  get     ^ith 
aad    that  h«  took   th^    ah4»ok  up   to   thf;   ^ra£«  vh«n  l»e  went   to 
lunoh;   that  is^  (Muld  t»x  run  the  onr  OTfltr  35  mll^r  »n  hour 
aa<i  that  at   tue  tjuae  hm  sttruok   th«  {ie<3ea$;«4  he  -wmn  ,^eiQ|E 
12  or  15  Miles;    %m.t  bo  one  «as  in     or^*«  office  «a«a  b« 
hatti  Me  talk  «ith  hia;    that   i^^di»t«l>  aft«r  he  Md  this 
tallc  h«  vent  do9n  to    tta«   oajr  lUAd  ttPAited;    that  c'nith  waa 
not  9r«?a«»at     li«n  he  turned  th*^   ck^ck  •▼*?  for  th«  tire 
«ai4   that  Saith  did   no»-  direct  that  part  of    the  proe»«4B 
•r  tlM   eiseojc  ^«   turned  ott   to    hia;    that  lv«  get  no  acney 
far  telYlag  exempt  a  few  ti]^».     Ee  fua'th«ir  t^stif i«4 
that  ha  mnm  to  g«t  6(    «f»nts  an  jrtoar  aad  %11   h<>'  gat  «3C 
HftaOO  vhich  iier«  9ai<l  hia  about  a  week   ^ft^r  th«  a<»ol« 
dant  vhila  ha  «aa  in  tt^e    >oaat^'  Jail;    ttet  Limith  did  not 
C^   to   %hfi  gara^te  with  hia  la^ien  he  i^t  the  %irm  and  w«a 
aat  thare  ahisn  he  paid  for  it;    that  Mora  waa  net  in  tim 
mkT  oa  althajT  iiAtujrday  or  auada/  and   that  h€  4id  not  &•• 
Sere  spaak  to  un/  of  tn«   thjt«=>  ss«n  oa  either  of  thoea 
dajra;   that  )«#  did  not  aea  the  three  mmn  In  Mor«!*«  office 
oa  Baturdajr;    thiat  h»  did  not  k»©*  wiio  »ore  was  raf^nrin^ 
ta  vhea  he  said,    "l  vant  ycu    U;  drive  thaaa  »«a  around 
tava;**  that  h«  4i(^  not  e«a  More  speak   tc-  Joh»;    that  i£e»ra 
paid  hie  (£ibbe/*B)  aifa  all  he  «aa  to  ^et  for  drlviag 
th«   ear  exempt   ihe  #S,0©  r#f«?rr«d   to;    %hmt  hie  ifife  ie 
dead. 


s-i«?r   .■{***•..->    j  <5iii     ;»v-4«v'y    v-tMi   'CJK-    **i. 

ssei^   4VJt  .*eai  »»«r  -  :-    jai  teu':    1j1«-- 
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♦»ITl«!  s'i^tiiiii  IS  4  Aa^>;,  ^^'Vij   «tti*  i>ds  »'e»  fei. 
I 
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B«i%ber  i>«ith  or  John  ««r«  pr9due«4  as 
vitn«ss«s.      it  was  sbown   tiua^.   ■^;slth  had  died  during 
tM  y«ar  follcviivi  t^^  oceurrenac:   in  question  soMt 
John  «as  ia  th«  aerviaft  4a  Franofi. 

Oat8ld«  of  a  few  unoentrovertsd  smttera,  praotio- 
all/  aTCxgr  aaterial   part  of  K.ibb«>*Bi    t«?&tiBtony  was   flatly 
oo8tradiot«d  b^    trie  Tdrlc^i£  vitaaases  wiw  t   ^tlfisd  for 
tb«  d«^/«a«2iuit»      Oth«^r  wiinaseas  fur    tlut  plaintiff  ccn» 
tradictad  hXM  in   t<?stlfjriit£   that  wk98  Kibbay    struok   th« 
deoaasad  h^  vae  driving  frcs   ihirtiy   to    flftj  ^Ics  an 
Jtour.      It   »pi«<i»ara  froa  the   t«<ctiueny  subiaittftJ  in  b^balf 
•f  th<*  asf«>a>iAat   that   thr  {^ueats  being  anierlAiacd  oa  th« 
Saturday  and  Suada/  ia  quaetioa  mmbared  four  srna  not  thraa 
as  flbbajr  teetifiad.      They   w^re   froai  JaBesTlll««   XiasonsiH* 
Thr«o  of   then  app4«ar<'d  and  testified  for  the  d«»f«adaBt. 
Gna  af   th«a.  Berg,   tfl^stified    that   he   ^a«  a  otasieholder 
in  the  United  S^tes  (Operating    'onpany;    that  he*  «et  ^^nith 
la  th<>  Bpring  of  1912  nnd   "Sfife  bc^ught  steok   in   the  United 
Siaiee   Cperating  woaipany  froa  hiie**     B«  testified   that   he 
and  his  frimids  r«aohittd  Jhi  m^  Saturday  aorniag  about 
Bin*  •*olo<3ic  and  went   to  the  off  iocs  of  the  Operating  ^:;oi»» 
pany  In  the  u^Qtivmiak  Building  vh^re   they  sist  n«aith  and 
several   oth«=^3rs.      Aft<*r  IS  or  30  minutes   they  ve»t  out  to 
f»«ara.   i^ebuok  &  ^.   returning  to  the  Uouerssilak  Building 
abcut  noon,   at  «hi<$h  tl&e  *Snitli  was    th«tre*t    that  th<Qf 
then  reiaaitted  at   the  of  ins  of   the  (peratlttg  OespAtigr 
half  or  three- »i«art era  of  an  hour  when  thfly   took   th<^  auto* 
mobile  trip  through  thr   uarks;    that   riaitk  and   the  four 
aen  froB  JanesTllls  went  on  this   trip;    that  he  first   saw 
Kibbey  vi^n  they   entered  the  autotaobile  in  front  of  the 


r/-5ef;5®'»A'ii    ,*:  .'iiV«&fl/v:,    j^crs'i-    --n"*    ^^)9!|iT' 


-eJSffc  '.-jw  a»«*  x*^-^  fc'»R«r 
•lasilE  >iii'.?   i»«si  i^i^u 


•  6* 

j|«3oxml^  Suilding;    tJstfti  «.ft«>r  TQiuralag  from  th«  rida 

throu^  the  jiatrka  th«j  ««at  to  the  ?I«xa  ilctcl  vttere 
c^iuLth  jgot  out  <uul  Joha  ^t   in   th^   autossoblie;    thM.t    they 
tkeis  v«at  to   uiTervlev  Poric  reiurni-r^   %&   the  Mamu  l&t« 
in  th«  eyc'/^lng  «rher«  the/  ai^lR  »«t  i;»ith;    th»t  hf>  aisd 
hi»   Critsfids   etflpped  nt   the  ?Iaf»  K&tel  a«   th«  su«et» 
©f  r^sltlt.     He   then  teetifl«4  &1»out  the  43rlT«  tc  Austla 
oa  th«   fdll^iB'lni;  iM»mlns;    tha.t  *up  to  t>U{'   ti£»   X  hK«l 
neT«r  «#«»  or  heard     f  R.    7il»oB  'i«r«»;    thftt  hr  aad  hie 
friftsas  Jiad   qo««   te    Tnic-^^o   for  a  good  tiaw*  «s  th«* 
gu«ntB  of     »itia,on  hLs  Invii^atlon,   «xt4»nd«Mi  t^^n  h«  vmm 
Ir  JaaesTlllc  •oaw^tizae  during  the  nre^e^Xng  spring; 
th&t  ^'iftith  iatroduoed   Ms  nnd   '>l!?   frieode   to  Jctm  «fh«m 
th«  latter  KOt  la  th«  automobile  at   th<^  PlauiL;    that 
£^ttitk  tli^n  gaTe  Jrim  soae  non«y  talline  hiai  to    e««   that 
thpy  h-id  a  good   tis«;    t»wt   he  ».na  him    frl«is«iis  anci  ^^alth 
got  into    tho  autoaobila  at    the  Mo^rmiedc  Buildii!^  1i«» 
tv«en  1a:56  an4  Io*3loak.      T^^otiooay   to   tke  oaano  ^ffeat 
was  givaa  by  the  c>thf.>t   two    J&a9STill«>  a«n  s^/io   t^stifi!?di. 
Coo  febiacoa  teatifiea   t  u&t  he  vno  tloin^  a«^e  oarp@iater 
n«ric  for  ifer«  at   JiIp   ?r<sslB«9  ^943  Park  a7$na«   {««*ireral 
i8il<*e  froa  aor«*e  of   lee)   and  that   ir»ap«  paid  hi«  at 
thoea  }ire»ie9«   ca  th«   ^at^rdsy   la  qu«stioi»  at  12:3C 
o*oleok*      Obc  nhav  testlfi«(S   timt  he  '^mn  fere@aji  oa 
th«  work  oa  i^ark  avenue;    fJutt  iiort*  arriTed  at  theao 
jpr«alB««  about   tacnty  ailm2t<?e    ic    IS  on  t^at   dny  and   that 
b«  «it4[   thft  vltsess  th»n  tm<^   cut   the  pa^  roll  «n4  paid 
off  the  mtm  a»d  th«n  west  OTor  the  job;    tfea  h«f  l©ft 
the  baildias  about  I  o*olo<^,   It^stTlng  M©r«   th«re, 
Siia»»«  ^ay   eh«ok,   da  tad   J^aoa  S,  1912,  which  he  testified 
be   rso^ivod  that  tiay  betve»^ii  X'd  «u3»i  i  «*elo«k»  »a»  iiK» 
tro4uoa4  in  e-vid«n«e«     a»9  iioBeely*  &  l«if  brother  of 


,  '>  -  /.  "1  i  .t .  - '  :■     *3k '  rv    f.  I^K   9  ,j:  i  I  «^».  r;ilt    ftrf* 
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lag  XhtiX  4(4^   and  fire  4  &»\i     ore  tit  re  about  &  quarter 
«lf  tv«Xv«  6*aIo^  «aut  t^iat  a«  and  Me  hr«t,hor  l^tt   th« 
Wlldiiag  ab&ut  tt  ^w&rX'-T  of  one,   leaving  i:©r«   thi^r«, 

franic  L.    c;:bil<ifi  »nd  a^org*  a«   i^coa,    thr;    two 
Iftaqrers  wto  hsti  of  flora  in    th(^   «?a^€  6uit«'  »it«    tsr*^  pad 
i^ith  t^«tifi*»d   for   th«  d^fen.ent,      ^lilde  teetifle^ 
tliait  ::ibb«y   aatas   Into   th<^  r>^eei^tioii  roea  on  th<^  f atitr* 
di^  in  q«««tian  around  half  pent  tvelve  or  ea«  And  ftske4 
for  %hm  sMin  who   vtanto^  tho  automobile  snd  h«  dir«atf>^ 
iiiai  to  IiBith  who   'mo   then  eitting  at  Ma  desk;    thi«t 
rj.bbe/  then  walked  OY«r  to   ^^Kith  end   the  two  «ni;»^^d 
in  eottvereation;    t^t  Uore  was  not   in  thA   r«s«^ptiOB 
reea  at  tMa  ti»i«  but  ixfi  did  not   ktwv  wbother  h«^  woe  in 
his  priYata  offioo  or  not;    tlict   the  witness  attended   ih« 
ooroBor**  inquest  aJrt«r  Uio  accident  at   th(?  r«qtue&i  of 
anitii. 

Ibui«-B  tefetifi«d  tisjrt   )uo   l^csed  f^ne  aioiiey   to   tho 
9^n-  TB  of  th«  IJLnofiln  i^ark  Oarafio  and,  av-  soeuritjr,  took 
a  ohfttt^I  mortgage  on  B»'V«ral   autor^obiles;    that  «b  liny  3« 
1912,   ha  r«e«iT«'d  foar  autosaobilos   in  lieu  of   tk«  r-^ortss^ 
saoarity  end   roaeiTed  bille  of  aala   oOTeritig   thea,   one  of 
vhiok  «^e   th«  autottobilc  drlvas  Hsy  i^bbay  on  tiis  oa«aaion 
in  guaation;   that  bo  toek  :;>osft<<a*iJic.n  ef   uh«   oar  at   ttuat 
tin*  «Ao  h&4  it  tak«n  to   tiMt  Aj^llo  G&rii^Q;    thr«     te7«  ^.aw 
^Mitb  and  i:ibb«y  gat  ting  lHt&   that  <mr  in  front  of  the 
ritlo  &  trust  BaildiiiK  on  &«tur4ay  ^^uaa  8;   tkH?^  tha  ait* 
nmaiB  van   t^  c«ufr  of  this   oar  for  eeveral  sientba;    that 
Joj^  ana  assplcyad  b?  bis  as  a  olerk  and  tb&t  lue  i^aa  thos 
in  yrskU^fSm 
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aansl«r«   one  of   th«  e«r;t«»rfi  of   Ute  Uinocla 
*«rk  a»n^«,    te«tifi*<3   that  he    rcseiT«4  £aith»c    >:^@dE« 
KiT«ti  In  "5is/»»tti  ©;"   th«  nt;?s   tire  on  Suadajf  asornln^; 
thai  ©a*  <3ktj»ael,   an  «*3pi«jr««  of   t>,.  ^  wno   ha<i 

s«I<d  i^iih  th«  tir«»  ha>nil9d  th«   3^«@ic  te   trve  ^lts@sii 
ia  tii«  j»r«»«j^3»  «f  &aith  «q4  HibUcy;    thfit,  at  i^jsi'th's 
4ir<>>otloa»   he  retalnttd  |2C,£'<5  fjpea  th«»  isr^cesfd*  of   th« 
tthvck,   in  p«g?a«tjt  for  tiif'   tir*  ana  haa4«'4  #15.    (    IU> 
IUl»fe«y,  Lftilth  aajrixsi^  ia  the?i*«8ene«  of  ):ib>>ey    ;  12*00 

■9mm  for  drivias  aaa  #3.00  tor  oil  ami  (gasoliae. 
;|^3S  oh^ok  is   In  eridenoa. 

fh«  il«f«n4aat  hiawQlf,   imM  di»quallfi«a  aa  a 
wltaeee,   on  aoaa  afttt«»r«,   u»4<?*r  tiif^   atatute.      Ha  t^siiri^d. 
iie««v«r«   that  on  tha  ^aiurOe^  ia  qa^rvtiaa  h«r  arrived  ut 
tJ»#  J'ark:  avenaie  ImiXdiag  »n©rtly  Wfore  12  o* cloak  syPMJ  l«ft 
t^c^rc  bat«a«n  Z  and  3  o^olooic;    that  ba  ^a»   ther«  pajfiag  off 
tlia  worJcsaflin  aa«i  iaepoetla^  tiie   .jcj-k;    iiiet  h«^   diu   riot    8«a 
^1^i>«gr  oa  ir.atur4«y,   June  8  or  hove  saQf   (H^nvi^rsatioa  with 
nia  on   thst  diajr;    that   h'f*   di4     at  uec   th«?  >a*^tt  fro^  Jaa«»6« 
Tillft  on  llmt  iinjrj    that  he   first  aet   thfi«e  mtux,   •«b©ttt 
a  nonth  Sc^o,**  at  Jan^evilla;    that  Jo  ha  nemr  «ozic««l  for 
Vtk»  «itn@off;    that  wh«n  Kibb«gr  l«ft  tha   aouat^  Jail   gce^» 
tia«  ia  Saptaeabar  ha  aalc«td  thavltT^sB  if  he  -^uld  give 
kia  a  doll&r.   thet  h«  md  ae  mon«gr  aa4  ziotaias  te  e^t; 
that   he  ^va  KihhajT   oR«  dollar  aaa  ^»s    five  at  tisir^    tlaa; 
that  thiE-era»  a  si^f*  *«<*  Qcv     In  pn^^srat  for  imy  «errice«; 
that  h«  B«Yar  aav  a  aasaan  a^to  9iaiaa4  to  he  rjLhhay*s  «if«« 

i^lftintiff  o«.'at«nii»   that   Ux«  avl^ieaoa  ©f  whil4« 
and  ^aaa  to   tha  «rff«o.    that  rsith  was  in  tli*?  Titl^  &  fruat 
office  ahea  Elihhflgr  9m»9  in  ana  that   h^,   »&b   tJie  aaa  vith 


?l!'*l   iStiKs.  ^j?>i«>*»  SI  ^■i-H't^   \x:--^-Ofii»  i^ai&ltuti  »»?*■•««  -Ji**-"*  mdi 
»^«»    isr^,    Si-    -.'.ji   vt^4f<,S    |:iJti*.    aft-^   i^,i:-  ■    i»tt«  ?-■ 

^miB-y*im\   jy-.tixt   «''v.    •s:-i-(i    -r^f^o    ?0-'.    i*i&    '-^xi    l,«fs#    iig^   ^airiif    ««  »•:-•"' 

r»Ti;v   rjMf«*   act  '%*  Sis»f jrf  .l'3ff»jis   fa'»-T»^jt 


-9- 

whfm  TAVb^  talked  nnd   thai  S^alth  11)9  s  ^•46  awijr  «it& 
Cibbey  in  th«  aiate^»l9ilc,   {momf!  of   th"ife  facte  b«iii^ 
i«!?ttfl«>>d   to   b^    '^liiXcis  nna  noe^s  h;g  ys»@a)    is  sqtt&raly 
eontmdi^ted  hy  thn  JsnesYillfi  «itn«s»«fl  In   th«ir  i«&ti-> 
aoay  when  th«j^  sa^  the;y  ^vset  ^a»ith  at  tl»»  offieaa  of  Ut« 
Op(»ratlng  ^mp^tiy  ia  t)i«  Mec^r^idk  Building  at  itaon  tixat 
da/,      CSillda   te»tAfi«4   that  ilAbbay   «*aie  intt*  th«  ©ffifwe 
an^  talked  vxth^  ^stitli,  *&ro«a<i  ialf  pact  twalre  ©r  onw 
O*alo^.<*     Ber^cc    t'«tifl»d   that  1m»  anH  hit   frlernia  r^'tura- 
ed  fr^  Bears,  Vt&mlmok  4    :^.    ta  Hot  £c  k>3iaick  builtiing 
and  f'lund  iMitM  th«r«  "about  t«alT«  e*elook,'*     iUaoth«x 
•f  th«  JaiiesTilla  »«n  niie  teatified  pat  it  at  **al)£ut  a 
<jUi;^rtar  ta  sac*  andUi«^  tHird  oaa  vho  taatiri($d  tm^iA   tJr%t 
thf^  first  tiiM  It*  saw  Kibb«gr  vaa  ^about  nttart«r  to  on«, 
I  git*^«»»*     Plaintiff's   c^atantion   that    th«   testiiaony  ©f 
B«rg     ia  to  th«  effect  tMt  tMith  resmia^d  at   t^a  offioa 
ia  tJbt«  keaormiok  S^ildisc  fjroa  th«   tisHi  of  tb^ir  r«t«m 
frost  a#a70,  Boabttf^  &  Co,   until    th«>^  etavted  out  an  their 
auteswbile  rida,   is  not  bcrai»  out  hy  th«  r^aord*     '&m  do  v^% 
ooneiUer  th«t«^sti»oni]r  of    Ihilda  aa   to    Um   tiae^  of  i  i,bb«y*e 
allaged  talk  vitit  Smith  ia  tit«  fitlf'  ^  ?ru»t  Building  ^xid 
that  of   tJMK   JonesYiil  -   s;itn<>s»&»  as   to   Xl^    ti^ae  of   L^ith*B 
pr45«im90  iii  th'    ifieOorssidc  Building  as  omtradi  otory  or 
irraoanoiXable.     On  ti%«  etli^r  h^na  \h«  testiisio njr  of 
Kibbcy  as   to  tlk#  tijta  of  hie  alleged  talk  with  Mora  ia 
tlui  Titla  k  frwet  Ikaildiim  asidtaff   t*atiaoay  of  kora,   tlie 
dcfaadant,   eorroboratod  b>-  'fobiRooa,   tfe^   jarp^atflir,  aiiaas 
tlW  for«saan  'm^  iioNoaly   th*   l«tt   r*B   belf  brother  as    to 
th«  tima  ©f   th«  d#fen4(%nt»R  3r9s«ns«  at  tha  Park  »▼«»«« 
Intilding,   soaus  ail^  fr«B  tfee  Title  &  traat  Building,  is 
in  b03»al<^ss  eoaflioi.     Kibboy  says  b^  talked  with  Mora 


f?4fl-'=;  '%smm  «^k&<  tii"%^,s  diX'-'  p-.a,-'-;<i    •■^;*- 

'-*     ^^'-4i&  »i    (,s<?su5ifl  v-   ®-     -   ■•  ■■"     -■•■■•■-■ 

«  .lMi..->'f«.-*'   *«  ^4   tug  fe.e*,i1li^4».T   ^"r»   "*»*'  ^m^#^«l,  «i*.»^    ie 
j^^ijr  .{2Lf,a»:  -.lt«it.if«»s   -af?^  ^«^  53'.. .  *«ffi«  «!#  imt-*****.^-' 

j*i  Sfii.e^  4#*i'  M*2Sd  e^.-it»^.i:*5  «»*--5   isa  at- 


-10. 

in  hie  erfie«  &x  ihs  fitle  4  7ru»t  Bulldiag  at  **^et«««ai 
9ii«<9 thirty  fm>i  two.**  tohimmon  woyrn  dor^  paid  iBim  off  a% 
tiM  Ji^nrk  av«nu«  ^ildiag  at  twelv*  thirty.  Slt»w  t*«ti* 
fi(^d   Umt  iT-Ortt  r«»aah«4  thft  ^mrk  kyqiivM  Intilding  about 

w«t«a  iiie  ^&rt  Ui<&  I^uil4ia4ti'  *a&ou%  oa«!  o'-jiXoeK. *^     lid^a«X«jr*Cf 
t««$ti»oay  t*  virOMt  Ui«  i$t^i^«!  i«iK!  .-^-tur^  t#aitirie^  mt  r(«i.(3ac>d 
th«  i'ark  av«au«  1iuil<»iti|;  ''sisertiy  bei'or*?  t3«lv«  i!i»a  left 
th»r#  b«iiure««   i«m  una  UO'etfr  ft^aiecii:** 

fh«««   etmrilet*  a«   to    ^hr    tiase,     .©twj'V'T,   are 
not   th*  gje«t  merkuu*  %o   bf?   fcuiii  in  the   tertiaorgr. 
Ilibb«y*«  t««tiMeay   to   th«»  effftot  that   yer"   tcld   bla  tc 
take  •siy   oar*  nnn   t>wt   th**   car  *belong«<t   to  Hodi,*  - 
a  pure   conolusion**   i«    e^Btmdlet94  by   thf'   t«Bti^)ny  of 
Mason,    oerroborat«'j   bjr    that  of  M«b^rt«ea,    on*  of   th« 
owners  ef  the  t>iaocla  Park  Ofira^«  who   fetifies  tc 
d«IiT«rinff  the  tmx  to  jiaooii  vrhea  h«  tcc<k  it  in  li«u 
of   0  rtr^in  ehatt«l  :jjortg»^  ooourity  on  -^n   imi^  bt«fi« 
aeoe   tr^.^  hia  and  >ti»  partacr  to     .&«on  stna  also  cor^ 
roboratad  >y   the  WH      '    caie  frctt  >Jeb©rt«on  aati  hts 
partner  Oe.nol«r  to   i-joM^m,     Kibb«y»B  t^atimozqr  th^it 
ISero  ici4  Ilia  to  drlTO  *tn«t?ie  ^eatlHsieii^  oro^tflSjd  t>ie 
oity  is  !e«,teri4i^i>   ««%jc«n3e<ji  \i^  hi&  adssiifSsiGn  on  oroso* 
oxfflaiaatioa  ta»t  vhea  li<«  $»«•  is  the  title  k  trust  BttlX4» 
lag  office   "tfteso  gfrntXeaoa*  »{?re  ac    i?ttFr*»    to   b«  se^n* 
KJ^bb«gr  never  talked  to  .^r«»  at  ali   if    'Hilda  a»tl  *^ore 
•re  telling   the  trutlau     i:ibb«9-*s   tf:'etiiao^  that  lae  aever 
owe  Smith  tlutt  day  until  he  ^lokmi  hia  up  at   the  i'UM)» 
Sotel  lata  that  aitrHt*    dsvnnot  be  e«  if  Chiiae,   t^ 
three  Jaaesrill'^  witat^eees,   Of^aeler  &a&  M«8«Ha  are  telXiaK 
the  truth.     Kibboy**  t^etimony  tuat  .Tohn  R»i  the  J»b*'8» 


s*?Sjjfe    ^'.t.*-*-;'^.  >■:«>'      ,»r4Si-    s^-i-     ^5-^    i|»   **■■ 


▼ille  !a«n  got   la  Xhnf  ««r  with  Bis  en  :,®turd«y  wt   iii« 
title  &  Trust  BttiXdiss  is   spntrmdicteti  ^y  th«*  jRn«»» 
▼llle  wita«eB«»  »a<i  aI'^o  liy  ''•aoa.      tae  latter  teeti- 
fled  he  ww  S«itb  s«ttin«   iat«»   the    oar  with  Klbbey 
ftnd  the  JaneirTille  wilaeseea   all   sajr   th^    eatcared   Us« 
autenobile  in  front  of  the  *  eoerwick  3uil<Un«.     A«i«»r4» 
Ins  to    their  t'tetlwcny   the^  w^r*  not  ia  the  Title  ^ 
Traet  Build  ing  at  s.11  wn  :><ttur4a>'.     TJm  JuaeeTiile 
vltn^e  es  »a^    the^  41*1  W)t  a«*et  John  uatil    Ui«jr  reached 
the  jrlAXa  Hot«l   that  ofternoon  »JifX   that  i^ialth  ssms  with 
theia  ttp   t©   t'tmt   ti^ie.      Kibh«/»e  t<^«tijseay   thei  he  was   pmicS 
sea«^th:ing  hy  ior*?   for  <triTlne  th"    car  is.  cl«ni**i  h>    th« 
latter,      iiie   iestiaeny   Utat  :-««?   n^o^ivd  nethi«i,j  f&r  hXa 
e^rvic?*   (ft*ia«   fro»  wimt  m  sllegeis  i4«re  paia  hia}    Is 
csntradieteii  liy  the  «itn«eB  Oaneler,      I?   thie  Terdict 
1«    to  etaati.  It  sBM«t  b-^  hy  virtue  ©f  lUh^ey'e  t^^tisBony 
aleae.     that  t«?etla»«y  le  not  only  w>t   oorrehors.t«?ii  but 
It  ie   u^aied  er  flatly  ocnt radiated   by  practicaUy  sr^yy 
ether  witneiee  la   the    «i8«,   eosse  ef  tii«»s  witaeesee  for 
thff  plaintiff  and   thr««  of    the  witnecaee  rR.utshlt^  a-sabpre 
»f  the   Bar  and  al»©  by  doaiaaentary  «rrld<rne*'.      T>at  eueh 
ehotilA  be  the  rreult  is  unthinkable. 

V«  Itove  MjMaysed  the   testlaM»ay  rather  fully  be* 
cause   t«e  juries  hare  found   the  iaeu«^e   for    t^ie   glaiatiff , 
a  faot  vhich  should  net   eau««  tJ^    court   to  hesitate  to 
reverse  the  Jud^aent  where,   in  it»  o?iaioa»   th«    facts 
require   it.      Farrell  t.    Bruce.   gCC   Hi.   App.   Sas. 

it  its  act  difficult  to  sj?ouat  for  th«  ver- 
dict ia  S£>ite  of  the  evidence,     A  huebtatd  had  beoa  killed 


f.<'.i    *■:;-?!  IPs  J  <^*     \pf*J    %»9    ila.    •♦> 
-      ■-.-LA      »:fixi.tlii<^..  3i&'iej'iOi'!*«.'   ->;<*  le  Jftfn 

'tiy    -z'i;   ;_«J, K^t»*<   £> -yt >.>"'«   '#.-    ^  t'-iv     'v<vv-  -■ 


Otttri^ht  ligr  r^m.mcii  of   th«  ^r&»if  ear«l«'<aa«*s  cf   i^ 

for  \U0  pli^intiff  la  tH«  «>p«i3iiis  •tAt«(&«33t,   f8ll«9««i 

U9  b^   ecss«  qvi«eti«a»  put  to  vi^(i^eo«»«  which  v«'r«  jsro^^^r^ 

ion  giT«sa  ^/  thp  rvmmrkm  rsffrx'^d  te,   the  Jiiry  teid  ^«n 
SiTsa  t^  i(i««  that  this  OefenOAnt  «U0  ijKMi  oimc-r  of  a 
s«0l»«r  of  luiteao'biles  »nd   thiui  j?r«o«BMl»l7  in  nffiuont 
eir9UttOtaao<«e  tui4  ^iroll  a^9    to   gompmitintm   th*  l>#r«itv«4 
vidov,   so  fair  ««    that   ootild  b#  done  finanoinlljr*   ami  re* 
awx^o  v«rfl  ftlse  Mado  t»y  p  ftiB'tiff*e   QettAs;<»i  in  tii«  o|$#i»- 
ing  «iJ3Lt«Hient  ^ivieie   th«>  i^pr^nmion   i£»t  i£er«r  «««   int«]>» 
?sto<i  in  e^tti!^  soKO  oteok  M»ld  to    th^  Jsnre-rili'    »»^n, 
ilcroiteh  .'^it^«  ft  aaiti«r  wiiiob  m-m  not  att«e^t«<i   U   !»« 
•hewn   Ln  th«  t9»tis«oq3r«   tli^*  <nfi<tno*^  ootablisning  on  tt»» 
ooAtrmrjfr  tJPMt  tho  <lattrsTill(»  i3«»  or  m»m»  of   tiii^^  }^<1 
proTi^iusly  bought  sjssf*  stoolt  fren  OaiUi  in  «  e^^iapAsgr  ie 
whioh  it  ttntt  Wt%  thaym  U»r«  bad  inny   i»t<  root  vki^t«Ter. 

£«<mu»«  of   thr  ec'n(y,«cioa  nw  Imto  rt^ftt&h^o  oa 
iho  evi^lonco,  it  will   not  b«?  n«o«fs«&ry   to  91&90  <n  th« 
errors  «6&lgne(t  on  oth^rr  points.      For  th»  ro&oone  «« 
iutLV«>  sivoB  tn«  ittd^tmt  of  tfe«  air«Miit  Ooori  iB  rev^rood 
vit]^  «  fitt4iii«  of  f««i. 


WITH  A  yillL»i'5?«  C?  ¥A-3T. 


W(»  find  s«  «  f«et  th»%   %hf^  «ttt«^)»ii« 
«M,<di  oirttok  ami  Icilloifi  plAintiff**  iat«>ot&to*  t^as  n«t 
etnioa  %gr  tho  tfofosdaat  nnu  tbftt  the  drivor  of  tJw  auto- 


•t-^^'j^i  T>=:^f  -»*.t>';  l*5;;j   r 
■•t:    Si  r. 


T>,l     f;?'--     ■**' : 


j3»l*41»  wa«  a«t  ki«  «e'SV«Bt  nfMl  in  no  mf  in  hi»  »•»* 
▼iee. 
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BSRTHA  U,    HABX,  } 

Appellee,      )  ^ 

▼•.  i  /SUPEHIOK   CO(]RT, 

i      /  OOGK  COiJNTY. 

H^HMAIi   HAM,  )    / 


Appellant. 

/ 


215  I. A,  640 


MR.   PR]?S|DIHO  JOSTIC-;  THCatSCB  delivered   the 
opinion  of   the   <::ourt* 

Thin   is  an  appeal   by   the    defendant  from  a 
decree  obtained  by   the   complainant  in  a  suit  brought 
for  a  dlToree  on  the  ground  of  adultery. 

The  defendant  d^ni<>d   the  adultery  alleged 
and  he   contends   that    the  evidence  did  not  warrant  the 
finding  of  th*'    chancellor   to    the   contrary.      The  law 
on   this   subject  Ib  veil   settled  and   there  Ib   no   dis- 
pute as   to    thid  between   the  parties.      To  warrant  a 
decree  of  divoroe  on  this  ground,    the   carnal   act  must 
be  established  by   th«»   evidence.      It  will   never  be  pre- 
sumed.     Cvenu  ▼.    Orerai.   201   111.   App.    6C7.      It  need  not 
be  proven  by  direct  evidence,   however,  but  will  be   con- 
Bidered  as  sufficiently  established   if  such  circumstances 
are  proven  as  would   "lead   the  guarded  discretion  of  a 
reasonable  and  Just  uum  to   the   conclusion,**    that  adultery 
had  taken  place.        Stiles  v^  Stiles,   167   ill.    576.      The 
dispute  between  the  parties  in  the   suit  at  bar  is  as 
to  whether  the   evidence  was  sufficient  to  prove  the 
charge  so  as   to   bring  the   case  within  the  rules  as   thus 
laid  down  by  our   courta. 


-2- 

The  parties  were  married  in  1390.   Th«gr  haTe 
three  boys,  the  youngest  about  13  years  of  »ge  and  the 
eldest  about  26,  the  two  eldest  bein^  married.   They 
separated  Hev^aber  13,  1917.   The  bill  was  filed  -arch 
21,  1918.  We  hare  carefully  ftcasiined  all  th?  eyidonce 
as  it  appears  in  th*"  record.   The  defenaant  after  leav* 
lag  his  wife,  went  to  lire  with  a  Urs,  Meyer,  in  her 
four  room  apartment  oa  Wiooaa  avenue  in  the  Oit^  of 
Chicago.   Among  other  things  the  complainant  testified 
that  she  watohed  this  apartaent  and  saw  her  husband 
aad  Mrs.  iioyer  eating  supper  together  and  later  saw 
hia  helping  her  with  the  dishes,  and  still  later  saw 
him  undressing  in  the  front  room;  that  prcTious  to  this 
she  had  become  more  or  lees  suspicious  about  him  because 
she  had  found  lore  letterB  in  his  pockets  showing  he  had 
^een  intimate  with  other  women;  tliat  on  cne  occasion  he 
had  told  her  that  he  was  diseased;  that  the  n^ne  at  the 
door  bell  of  Mrs.  lioy«r*6  flat  was  "Jeanette  Haan."   In 
deseribiag  the  alleged  uadressing,  she  said  she  saw  him 
tsJce  off  hie  ooat  and  vest  In  the  bed  rooa;  that  the 
lights  in  the  bedroom  were  lighted  and  the  shades  partly 
up  and  "these  two  people  were  in  there  -  they  were  undress- 
ing  ♦  »  ♦  I  saw  her  undress  »  ♦  *  I  saw  them  turn  out  the 
light;  they  disappeared  a  long  time  »  »  *  X  eould  see  the 
brass  bed  *  »  *  I  did  not  see  anybody  in  the  brass  bed", 
8iu»  testified  that  on  another  occasion  when  the  defendant 
aad  Mrs.  Moyer  were  in  the  kitchen  or  adjoining  pantry 
she  heard  the  latter  tell  drfendnnt  that  she  was  going 
to  "scrub  and  eleaa  this  flat  of  oujps, *  Walter,  one  of 


'g^tXlLi^&-;ii    tab'-  - 

Jiajr.pjjiiP?   x»ft  WB«  »a*.  ^iteksstfxB^.'i  axjs*   teano*-«v: 
ti'^iisf  -ift^sl  s?w:  't^^fJs^ci-  t»^«p^-3   :;^i»r*i!»  tsif©*.    . 
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the  Bons,    testified  tJriat  en  !»:arch  19,   1918  he  watched 
hie  father  and    'rs.    Meyer  in  the  Winona  av«au«  apart- 
B«nt;    that  he  saw  nothing  wrong  there;    that  h^  went   to 
the  door  and  rang  the  bell   and  he  asked  the   woman  who 
answered,   if  she  was  Mrs.    Haan  and   she   said  she  was  and 
he  then  asked  if  he    ootxld  speak  with  Mr.    Hahn  and   the 
woaan  said  he  w-e  not  at  heme;    thp   witness  then   told 
h«r  he  had   seen  thna  hoth  in  theq;>art{aent  and   that  hs 
mis  Mr.   Ha}m*s  sen,  whereupon  the  woman  said,   ''you  can 
not   see  him.*     The   witness   th<-m  left   the  apartment  and 
walked  to  the   eerner  and   then  saw  defendant  leaving  the 
apartment  by  th«  baok  entrano*.      H«  testified  he  follow- 
ed  and  orertook  his  father  who  looked  surprised  and  asked 
what  he  was  doing  there;    that   his  father  told  hia  that  it 
was   too   espensiTe,   liTing  at  a  ^lotel  and  he  had  gone   to 
board  with  the  woman   in  question   for   the   sake  of   econoray; 
that  by  a   coincidence  her  name  was   <*IisMt*;    the  witness 
told  his   father  hs  had  seen  him  and   the  woman  dtirisg  their 
eyening  meal   and  hie  father  said,   "You  didn*t  s«e  anything 
wrong,   did  you?* 

It  might  be   sueoesefully    contended  that    this 
STidencc  was  not  sufficient   to  prove  adults^  but  merely 
gave  rise  to   some  rather  strong  suspicions   in  that  direo» 
tioa.      The  defendant  denied  any   improper  conduct  with 
Mrs.   Moyer.      H«   said  she  was  a  good  woman  whom  he  had 
ast  tw   or  three  years  prericusly,   through  a  business 
friend;    that   she  was  in  the  neighborhood  of   fifty  years 
of  ag«  (as  was  defendant  also}   and  had  grewa  children. 
In  our  opinion,   the  defendant's  position  was  somewhat 
weakened  by   the  multiplicity  of  reasons  he  gave  for 
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geizjg  to   llY«  at  i/jre.   Moy«r»«  apart!:ient.     yir«t   it  tf»b 
to   seonomise,   her  T»t«e  for  board  and   room  being  much 
lesB   than  he  would  be  obliged  to  pay  at  a  Viotel  and   then 
it  trae  bccaaee  he  was  ill  end  seeded   eare  which  his  «ife 
refused  hia,«   that  he  vas   too  ill   to   go   to   a  hotel   and 
he  did  not  want   to  go   to  a  hospital  cind    irs.   iSeyer  was 
willing  to  give  hia  the   csare  anti  attention  he  needf?d, 
for  vhlch  he  paid  her,      Sridenee  was  giTen  by  other 
«itae«80«  for  the   <»mplainant  vhioh,  when  taken   in  con* 
aeetioa  with  the  other  evidence   to   which  we  hare  referred, 
we  deeaa  deeiaiTO  of  the  issue  as   to   the  alleged  adultery. 
One  Dix,  a  real   eetato  agent,   t<!^stifi«^d   that  late  ia 
Septoaber  or  early  in  Ceteber  1917,    the   dsfendE^nt  and 
Krs.   Moyer   caae   to   the  office  and   *he  aade  an  applica** 
tiea  for  an  apartxaent"   aaying  "he  was   helping  get  an 
apartment  for  thia   lady."     The  witneec   aeked  for  references 
and  ^rs.   Moyer  gare   some  ^hich  turned  out   to  be  eatisfaot* 
ory;   defendant  said     he  lired  in  «;iinneapells  and   his  refer- 
•aces  were  ail   there.      The  «itn<^S8  further  testified  that 
*th^  wanted  the  apartaent   right  amty  and   then   suggested 
that  he  would  pay  the   entire  year's   rent  in  adranee  pro« 
Tiding   there  was   eoiae  disoovmt  on   it;**    that   the   witness 
told  hla  h»  would  t&lce  the  matter  up  with  the  owner  ana 
he  SAde  an  appointaent  with  tlaem  for   the   following  morning; 
that   the  defendant  made  a  deposit  on   the   flat  on  their  first 
Tisit  to    the© f   ice.      The  following  Btornlag  they  returned  to 
the  offieo  and  met  the  owner  of   the  flat;    the   rent  was 
agreed  upon  and  Mrs.   Moyer  signed   the  lease.     The  witness 
testified  that  at   that   tia©   the  defendant  said   tlmt  Mrs, 
lioyer  was   to  get  a  dirorce  in  two   or   three  months  and 
that   the^    then  expected   to  be  married  and  i»   then  asked 
the  owner  if  he  would  eare  if  he  called   to  see  Ifre.  lioyer 
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occaeionall/  and   he  wae   told   it  vould  b«  sll  right.      Et 
alBo    testifieil  that   the  original  deposit  of  |10  tme  paid 
by  the  defendant  and   that   he  made   a  paytaent  of  #50  t*o 
or   th  ee   days  later  and    that   the  balance  ©f   the  yenr^n 
rent  was  brought   into    the  offioe  9&ms  time  later  when 
the  witness  9&a  not   there  and  he  did  not  know  who  brcught 
it    in.     V.r.    iiaaoer*   the  owner  of   thei^artment,    testified 
that  when   the  lease  was  signed,    the   defendant   told  him 
that  he  was  not  nmrried  to   ^rs.   Moyer  but  that  he  ex- 
pected  to  be   in  the   ccurse  of  about   three  months,*    that 
•be  was   to    take   the  apartment  and  when  they  were  married 
he  ezpeeted   to  lire  with  heri    that  he   then  asked  whether 
the  witness  would  hare  any  objection  if  he  w«nt  oyer 
there  and  got  a  meal   oeoaeienally  anci  he  was  told  there 
would  be  no  objection  to   that.      The  witness   said   he  had 
B«en  the  defendant  around   the  i^^artment  but  had  never 
8«en  anything  wron^  with  either  of   theta.      This  witness 
also   testified   that   the  naiae  on  the  bell  was   *HRan*; 
that  the  defendant  said   he  was  froB  f\inneapolis  %n(l  that 
he  and  Mrs.   Koyer  were  tc  be  mArrimd  as  soon  as  she  pro* 
cured  her  diToroe.      The  home  of   the  defendant  end   his 
wife  was  on  Hswgard  aTenue  in   the   City  of  Ohi(Sigo,  about 
two  miles   distant  froa  the  Winoaa  arenue  apartment.      The 
defendant   testified   tl»t  Mrs.   Moyer  aade  all   the  payments 
on  the  apartment  and   that  en  a  preTicus  ocoasioB  she  had 
rented  pr^fiises  for   the  purpose  of  keeping  roosters  and 
boarders  and  had  lest  on  the  ran tore  and  on  the  occasion 
in  question  she  asked  him  to  adrise  and  assist  her,  which 
he  4id;    that   the  raaark  about  Minn^^olis  was  made  by  Mrs. 
Moyer  and  was   to   the   effect   that  she  had  lired  there  former- 
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ly;  that  the  renark  about  hie  going  tc  the  flat  «&«  not 
made  by  hia  but  by  Mrs  Moyer  anU  that  she  w.^^tect  to 
knew  if  it  was  penal ssiblt;  to  have  anyane   oome  up  there; 
that  the  idea  the  witnei^e  had  wae  she  was  ref  rring  to 
roomers*   The  defendant  was  asked  if  there  me  anything 
said  about  marrying  and  his^  reply  v«i8»  *l^rryini;  vho,- 
Oh,  in  a  joking  «ay  she  said  *W«11,  I  tm   Just  a  widow  •  »  » 
I  might  get  married  again  seme  day,*  ami  she  wanted  ts 
know  if  it  110 uld  be  all   rig^it  to  haTS  anybody  oome  x^ 
aad  call  en  her,  and    they  told  her,  yee."  The  defendant 
said  he  had  liTed  at  Mrs.  Uoyer*8  apartment,  praotically 
•iaee  he  left  his  wife;  that  the  front  room  was  his  room 
aad  Mrs.  Moyer  slept  in  the  dining  room  which  was  *a 
dining  room  aad  bed  room  together;**  that  he  had  ner^r 
had  any  improper  relatione  with  her  and  nerer  had  undressed 
la  her  presence  beyond  remowing  his  coat.  Test  and  ehoes. 
He  alleged  he  had  noTer  had  improper  relations  with  any 
wsnan;  denied  he  hf.d  «>Ter  been  diseased  and  said  the 
trouble  ref  «?rred  to  by  the  oorapiainant  in  her  testi^uiny 
was  bladder  trouble. 

We  have  stnted  tJie  substnace  of  the  evidence  ia 
the  reeoru  which  seems  important  on  the  question  of  adult- 
ery.  The  remarks  made  by  the  defendant  at  the  time  the 
apartment  was  rented  as  testified  to  by  the  agent  and 
the  owner,  are  very   illvBoinating  as  to  wby  the  defendant 
shortly  thereafter  left  his  wife  and  took  up  hie  abode 
with  Mrs.  !4oyer  in  her  four  room  apartment  at  which  time 
shs  assumed  the  juuae  of  "Mrs.  Haan".   The  explanatioa  of 
these  remarks  by  tne  defendant  is  szeeedingly  weak.   He 
attributes  th^m  to  Mrs.  Moyer,  characterising  them  as 
made  in  a  joking  way.   So  tur   as  this  trial  was  ooneerned 
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Mrs.  Meyer  vas   eonspieuous  by  h«r  absence.      In  our  opia- 
ion  the   chaneellor  did   not   err   in  fincling  thf»t   the    charge 
Bade  in   the  bill    had  been   proT^n   by   the   evidence. 

Ttee  defendant    complains  further  of  that  part  of 
the  decree  fixing  the  property  rights  of    the  parties  and 
the  alimony.      It  ^ould   extend   this  opinion  to   an  unwarranted 
length  and   ssrre  no  useful   purpose  to  even  outline   the  r.ome- 
vhat  lengthy  evidence  on  this   issue.      The   court  found    that 
certain  property   in  Cmaha,   Icf^al    title   to  which  was   in 
ooaplainant,   equitably  belonged   to   her.      She  had  inherited 
a   three- eighths   int<^re8t   in  this  property  and   the  balance 
had  subsequently  been  purehrxied  from  funds  accumulated   from 
her  share  of  the   rents  supplemented  by  ether  funds  borrowed 
by  defendant  froa  his  father  and  later  repaid.      This  pro<* 
perty  nets   ooiaplainant  an   income   in   the   neighborhood  of 
$1660  per  year.      She  has   the   custody   oi    the  minor   eon  «ho 
is   employed  at  a   e«aary  of  $35  a  month.      7h«>  defenaant  owns 
iareBtaents  fros  which  his  annual   income  is  11500.      He  o«n8 
«  menberehip  on  the  Boerd  of  Trade  of    CShicago,    for  ^hlch 
he  paid  $2100.      During  the  year  previous   to   the?    trial  of 
this   case,   hie   income  from  his   grain   Gommission  business 
vras  §940  and  for   several  ;fe&r&  previous   to    that   it  had  be^i 
about  |200C  per  year.      The  family  home  in  Chicago  which 
the   oomplainant  no   longer  occupies,    title   to  which  is  ia 
defendant,   has  a  rental  value  of  about  #6C0  a  year.     At 
the  time  of   thp   trial    the  defenaant  had  $1,10G  in  the 
baide.     The    court  awarded   oomplainant  alimony  in  th«;   pub 
of  ^^76  per  month  wiiich  we   deaa  to   he  jubt  under  all    the 
evideaee.      It  will  always  be   in   the  pow-r  of    the   court 
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to  make  such  changes   in  that  araount  as  altered   oircnxBt- 
stances  may   deriAnd. 

Finding  no   error  in   the  reoord   th*^  decree  of 
the  Superior  Court  is  affinaed. 


A|>9«llant»      } 
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eplBion  of  t>i«  court* 

This   is  a  a  appe^    fegr   the   eoaplainftnt  fror.  a  d^eroe 
dlBstlsslng  her  telll   for  dirorce  on    tne  ground  of  d<>sertion, 
for  vaat  of  equity* 

Ths  parties  -sera  lutrried  in  191&.      The  defendant 
left    the   eoaplainant  in  Jamiary  1913.      Shortly  thereaftar 
the   acai»lainant  brought  the  defendant   la  to   eeart*    char/sia^; 
hin  vith  aea* support  of   hr^TB*lt  end   thf'ir   two    children.      An 
order  v&f^  entered  re<iuirin8  hia  to  Bupc^rt  hie  ffwaily.     After 
eomplyins  «rith  the  order  for  a  feti  months,   he  m&4e  dafault 
and  aas    eeat   to  the  Mouse  of  Ocrreetlon  for  six  riontim.      After 
his  disoharga  from  tha  House  of    ^orreetii^B,   hn  did   Tiot   retam 
to  his  faail/  hat   eontlttued   to   lire  apart  fr^  then.      In 
Sept<naher  1917,    th^    '^cmplaiiwat  again  brought  a  noa»eupport 
e^rge  againet  hia.      He  pleaded  guiltjr  ^nd  wiS  again  sentenced 
to   the  ifeuso  of   ;':orreetioa  for  one  year  &nd   fined  $6CC«00. 
Re  niao  sarriag  this  sentenoe  when  thie  bill  was  filed  ia 
FoVruarjr  191S,     There  ^«.e  personal   serrice  of   the  vwaaaam 
la  this   saeo  and   t'^  defendant  d'^faalted. 

Ab  to    the  allowed  desertion,    the   oemplainant   te$$ti* 
fied   that  after  she  and   the  di'fendant  were  marriea   they  lived 


vlth  iMT  Mother;    tim%   "he  Rtnrt«»rt    le  btea  itx>ouiad  at  nif-ht 
and  iBOuldn't  ^ork  «n€J  ay  moth»»,r   IncistPii  on  him   "^    *>    * 
«ltFi«r  i^/ing   thp   rent  or  h«  would  hsre   tc   get  out."      H« 
promised   to  work  b«t  did  not   do   »o   nml   finslXy  get  out, 
yroH   th*  tf^Btlson^  of   the   plaintiff *r  eiother  it  tippearo 
that  after  th«y  had  livid  with  her  nene  atmm  nonthB  ehe 
told  him  he  would   }m.re   to   pa^   eome thing  or  leeve  a«d  he 
left  t*jnd   that   h(»  litter  returned  and  rs   she  put  it,    ehe 
S»Te  liiM  three  ol^tanoes  aft«;r   that*      Finally   h^  went   to 
vork  in  a  pOBition  wh«»re  he  was   to   be  paid  evezy    two 
veeks.     The  itritttf^afi   said  8he  supplied  hia  with  earf&re 
during   ^'^@   first   two  weeks  and  nt   the  ena  of   that  period 
she  asked  hia  if  he  h»d  r   chived  hie  xsoiiey  and  hK*  esUld 
"Ho,    the   ocsapany  ie  bankrupt."     ^  left  for  work  oae 
morning  ana  nerer  roturned*      The  sister  of    "ihe  ooisplaiaM 
M.nt    testifi^^d,   nppisirentlj'   ref<?rrlng  to    the  last   time 
defendant  left,   "liy  mothrr   raio   If  he   ditJ   net    «ork  "jnci 
pny  bosird  for   the  faraily,    th#?    rjMldren  and  ^if*^,    that   the;/. 
would   haTg   to   look  for   ano t hf r  ,l>laoe.      He  went  away   in   the 
^aorttln^:  and  never   ©howcd  uo  jaftpr   tlmt.*' 

The  oourt  refused   to   dispose  of  the  ease  until 
the  defendant  was  brought  in  anu   h-  d  a  ehanee   to  be  .Hf^ard* 
Se  was  brought  in  ana   tentlfitnd    that  "th**  caur^  of   the 
eei^aration  wa»   that   i  was    cowpelled  to  leave.      In  the  firat 
pl&ee  1  was  looked  out  and  furtheratore  I  was   threatened 
with  mjf  life  if  I  ever   oaae  ba^  »  *  ♦   the*  mother  of  i.^ 
wife   t}ureatffaed  ae  *   *  *  I   didn*t  give  them  any  t)  ting  because 
X  WHS  deprived  of   th«»  pleasure  of  seeing  Kfy  children.'* 
He  testified  further  tha^  when  he  was  put  out  he  did  net 
•we  asgr  rent  and   tmt  he  gays'  sH   his  ^mg^B  to  Mn  wife 
ejEO'^pt   oarfare.      Ii»  alee   ©aid   that  hip  wife  was  runninig 
around  with  sobm  other  aian.      It   se«9s  impossible  that 
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these  etatei&sntB   oould  be   tni*  an4  thm  defendant  ^lea.«t 
gttilty  to  a  eeooiid  charge  of  noa-support  and  suteit   te 
a  fine  of  #600«00  and  a  senteaee  ef  one  /ear  in  the  House 
of  Sorrection.        We  deem  th**  dftf^ndrjiit*©  testimony  usn^rthy 
of  belief.      The   trial   Judge  r^aarked  ftft«*r  h<Pitriag  his 
testimony  *Hie    conduct  ehewe  he  was  a  worthless  fellow, 
^t  he  did  not  desert  his  wife.* 

The  (Hsspilainant  asked  leare  to   disiales  her  bill 
srithout  prejudice.      The   court   de'nicd   that  aotion  mnd  die* 
Bissed   the  bill    for  vant  of  equity.      In  denying  the   coa* 
plalBftnt*8  «otion  the  oourt  eoomitted  error,     whe  had  a 
right  to   disaist;  her  bill  at  any    ti»e  before  a  decree 
«a8   elgced.      Re  illy  t.    He  illy.   139    il)..    ISCj   liar^tloiB  t« 
Matthiassen.  155  ill.  23C;   Paltser  t^.  Johnston.  213  ill. 
338;   Fisohheiaer  ▼.    K^persaith.   g53   ill.    S9&, 

But  further,    in  our  opinion,    th?   eTidence  sub* 
aitted    'iy  the   co«plalnaat,   established   the   char^^  of  die* 
sartion.      The  question  is,  did  the  defendant  absent  hLa»> 
••If  froa  th«    eeasj^laiaant,    ''without  ei^  reasonable   oause?* 
Ve  belioTO  he  did.     A  man  oannot  stake  hie  hoae  with  his 
B)0 therein* law  and  fail    to   support  his  wife  sad   children, 
and  upon  being  told  that   if  he  does  not  sujp^port  than, 
•they  will  hare  t©   look  for  another  place**,  leare  ntid 
absent  himself  from  his  wife  for   the  statutory  period, 
and  successfully   contest  a  suit  for  desertion.      Sor  is   the 
situation  changed  if  his  aother-i^law  tells  hl»  to   either 
support  his  family  or  get   out.      It  is  the   i^iusband^s  duty 
to  make  a  hose  for  hie  family.      It  is^  apparent  froa  the 
teBtiisoay   that   this  defenaant  made  n^^t  the   sOLightest  effort 
to  do   so.      Shen  h«  left  ths  Moaie  of  bin  mother-in-law  he 
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did  not  tak9  his  fnmlly  with  him  nor  aak«!  any  att«tnpt   to. 
H»  Might  haTo   continued  to  liYO  with  hie  ^ifo  in  h«r 
aMth«r*s  homo  if  he  had   supported  h«r  and   the   children 
as  he   should  hare.      It  ia  eatahXished  by   the   eTidence 
ttet,    in  leaving,    hia  porpoae  van   to  abaent  hiaself 
fnm  his  vife  and   that  he  eren  preferred  Hying   in   th^ 
Mouae  of  Correetion   to  nakins  a  home   for  h«?r.      Upon  h«» 
lac  charged  with  d<3Bertlon  he  attei^te   to   eliift   the  bur* 
den   to   hia  wife'a  loether.      The   eyid^nce   doec   not   ehow 
that   she  did  anytning   to   furnish  him  i»ith  a  rcasoroible 
oattoe  for  his  absenting  himself  ae   he  did.      To   hAye 
Justified  his  absence  as  a  reasonable   okuee,   the    thing 
that  oecasioned  it  anist  haye  been  suoh  as  would  h^^tve 
entitled  hiw  to   a   diyorce.      Fritj  y^.  Fritz.   133   ill,   436; 
frank  y.   yrank.   1?8   111.   App.    557.     Ho   such  reaeon  for  his 
abaenee  appenrs  froa  the  teBtinony  submitted  in  behalf 
of   the   complainant  and  for   the  r<»aaon  we  h»ye  giyea*  we 
can  giye  no   weight   to   his   teetijswny. 

Ihn  decree  ©f   the  Superior  Court   Is    th-^refore 
reyersed  and  the   oaure  reistanded   to    that    oourt  with  dlrrctlona 
to   enter  a  decree  for  the  eemplainant  aa  prayi»d   for. 
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MR.  JI»il8Sn)INa  JUytia^:  Thomson  delivered  the  opinion 
•f  the   oourt. 

This   is  an  appeal    by  the  defendymt  by  w  ich 
IM  settles  to   rererse  a  judgment  for  |629»46,   recovered 
by  the  plaintiff  in  an  actios  of  the   fourth  daas   in 
the  Municipal   Gcurt  of   diicage. 

The  defendant   contends  that   the  plaintiff's 
statement  of   olaiin  did  not    set   forth  a  good   cause  of 
action  and   therefore  is   inauf fici*»nt   to    sustain  the 
Judgment,      Th«   Btut<»raent  of   claiia  alleged  that  on  or 
about  Julidr  20,   1911   the  parties   entered  into  a   contract 
in  writing  for  the  construction  of  tvo  building  at 
4513  and  4623  Laflin  street   in  the  City  of   Chicago; 
plaintiff  t©   furnish  all  labor  and  necessary  jsunterial, 
according   to    certain  plans  and   specifications;    that 
according  to   said  plans  and   specifications  the  build- 
ing at  4513  vas   to  be  22  feet  wide;    that  on  or  about 
August  1,    1911,    the   drtfendajrit   eaployed   the  plaintiff 
to   do    certain  extra  work  and   furnish   certain  extra 
material   for   that  building,   efter   the   contract  refer- 
red   to   had  been  entered  into  and   thc^    vork  was  in  pro- 
gress,  Buoh  extra  work  being  for  th«^  purpose  of  con- 
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«tru.cting  said  building  two  feet  wid«r  than  the  plans 
and   sped  float  ions    provided   for  and   this   the  plaintiff 
then  aR«J   there  agreed   to    do   anti   to   furnish  all   necess- 
ary labor  and  material    therefor;    t>jat   pursuant    to    aaid 
eoatraot  for  the  perform^.nce  of  su»jh  extra  labor  and 
the  furnlBhing  of  extra  material,   plaintiff  furnished 
the    sanie  and  built  said  building  t?ra    feet  wider  than 
the  plans  and   specif ieationa  proyided   for.     The  stata- 
mest  of  claira  then  set  forth  the  extra  material   and 
labor  furnished  in  d<;tail  and   the  prioas  for  each  item, 
aggregating  %547«26  vhioh  was  alleged  to  be  a  reasonable 
price  for  the   extra  work  performed  and  extra  materials 
furnished.      It  was  farther  alleged   that   during  the  pro- 
gress of   the  work  on  the  building  at   4520,   the   defendant 
requested   certain   ehanges  ami  extra  work  to   be   done  and 
employed  the  plaintiff  to   do    the   same  and   that   plain- 
tiff performed  extra  work  and  furnished   extra  material 
for  said  building  as  set  forth  in  detail   in  the   state- 
ment of   claim  and   that  a  r^^asonable  price  for  s&id  extra 
work  performed  and  materials   furnished  was  1122.75,   mak- 
ing a  total   of  $670.01    claimed  for   extra  labor  performed 
and  materials  furniehed.      It  was  further  alleged   t)iat   the 
plaintiff  performed  said    contract  and   furniished   the   extjra 
labor  and  materials  and   completed  the  buildings  and   that 
he  hsd  been  paid  on  account   thereof  ^7,497.00  and   that 
there  was  due   the  plaintiff  on  the  original    contract,  a 
balance  of $228. 00  making  the   total   of  plaintiff's   claim, 
the   sum  of  |89a.0l. 

In  his  affidavit   of  merits   the   defendant  alleged 
that  the  proTisions  of   the    contract  with  regard  to  any  extraa 
that    might  be  determined  upon,    included  a  number  of 
eonditions  preeedent  and   that  under  the  terms  of  the 


contract   the  plaintiff   could  not   recoTer  for  any  (>xtra, 
work  performed,   unleea   »uch   ooaditions  w«re   complied 
vith  by  him  and  it  ia   the   aefenuant'if;   contention   that 
t)»e  ctAterr.ent  of   claim  ie  fatttlljr  defective  in   that   it 
f&ils   to   allege  that   Budi  conditions  precedent  were 
complied  with. 

It  ha«  frequently  been  held   that  vhrre  ^erlc 
baa  heen  dene  under  a  building  contract,    the  pl?,intiff 
can  only  recover   therefor  when  he   has  fully  or   suffioieat- 
ly  performed   the   conditions  precedent   to    txis   right  of 
recovery  as   etatfid   in  the    contract,   or  else  averred  and 
proved  a  sxifficient   excuse  for  hie  non-compliance  with 
its   conditions,      liart  y.    Garele^.   221   ill.   444;   Brenton 
V.   Mewl  in.   161    111.   App.    168;    Levin  Vy.  ^^rempler.   194    III. 
App.   299.      A   contractor  who  has  done   work  under  a  huildini; 
contract   cannot  bring  suit  for   the   ooaipeneation  which  he 
olaims  ie  due  him  and  file  a  deolaratloa  containing  the 
cotmaon   counto,   or  a  special   count  alleging  perfonaance, 
and   secure  Judgment,   on  evidence   disclosing  nen* compliance 
with   certain   conditions   in  the    contract,   funri   an  excuse 
for  sueh  non-compliance,   even  though  the  excuse  be  8uffl<* 
cient.      La  sue     a   case   the   plaintiff  can  only  recover  on 
a  declaration  which  d^  olares  upon   thr    contract  find    con- 
tains allegations  setting  up   the   reascna  why  the   condi- 
tions in  question  hav«  not  been  complied  with.      Hart  v^. 
Cersley  Kff^.    Oe. .    supra :   Metal  Fireproofin^  Co.   v.^  lES15£» 
233   111,   284,      Where   th«»   df^claration  ellegsc  performance 
of   the   contract  and   thr-  evidence   discloses  a  non- compliance  by  tho 
plairttlff  with   certain  conditions  precedent  and  an  excuse  for  such 


'■^  ^si  ^2^te::?ai^  jiX  isljcs^  i^-*^  •^'^a  ,ni  mi  ,.  .;: 


.4. 

non-compliancse,   thfre  is  a  fatal  Tarla»^oe,      Universal 
Floor    <>.   T.   GtAleg   qonBtruotion  (Jo , .    210  111.   App.    63. 

the^e  authorities,   heweTer*  ar«  net  applicable 
to    the  issue  pr<?8ented  on  tMe  appeal.      Ther^  ie  nottilng 
before  us  but   the  eojaiaoa  lav  record  for,   on  motion  of 
the  plaintiff  the  bil     of  exceptions  haus  be^n  strioken. 
In  this  state  of   the  record  ve  are  obliged   to  asBuae   that 
the   evidence  was  sufficient,    to    establish  all    the  allega* 
tione  of   the  stateaent  of    claim  as   to    the  performance  of 
all   the  terms  of   th'    contract.     Without  some  evidence  in 
the   record  tending   to    support   the   contention  of   the  defend- 
ant as   to    the  presence  of   conditions  precedent   in  the   con» 
tract  and  a  non-compliance  vrith  these   conditions  by    the 
plaintiff,   we   cannot  say  that   the   stfitement  of   clc^im 
does  not   set  forth  a  good   cause  of  action. 

the  defendant   oovplaias  of  an  instruction, 
a  aatter  upon  vhich  we   cannot  pass  without  the   evidence 
which,  as   stated  above,   ic  not  before  us.      There  are  ether 
points   stated  by   the  defendant  in  his  brief  but  not  refer- 
red to   in  his  argwiient.      The  defendant  must  be  conRidered 
as  having  waived  such  points  and   they  are  therefore  not 
eonsidered. 

Finding  no   error   in  the   record,    the  judgiaent 
Of  the  Municipal  Court   is   affinaed, 

AS^IKMED, 
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MAHIiS  H.    L.    KLEINFIgLPT,    a  minor, 
by   Williai   taeinfeldt,    her 
father  and  next   friend, 

lee,/  ) 


Appel. 
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ClKCUIT    XURT, 


CHICAGO  BYK  SHIXLD  Q<M9JjrX,./         )  QOCSL  GCUHTiT. 

a  eerporatioa,  / 


Appallant. 
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UH,    JUtSTiaK   C»C0jSyOii  dfdlTered   the  opinion 
of   thp    court. 

Marie  H.  I..   Kleinfeldt,  a  minor,  "by  h<»r  next 
friend,   brought   uoit  against   the  Chicago  Eye  Shield    vOmpany, 
a   corporation,    to   recOTer  damagPB  for  personal    injuries. 
There  was  a  verdict  and  judgiient   in  lier   faTor  for  $50C0,C0,  j 

to  reyreru*  which  the  defendant  pi^eecutes   thic  appeal. 

The  declaitation  consieted  of  three   counts.      The 
firet   two    counts  alleged   in  substance   that  prior  to   Bept* 
ember  27th,   1916,    the  plaintiff,   a  lainer  under  the  ag«  of 
sixteen  ysara,    was   employed  by   the  defendant   contrary   to 
the  proTisions  of  Section  11,    Chapter  48  of   the  Reriaed 
Statutes  of   Illinois,   which  section  raakes  it  unlawful    to 
•mploy   children  under  the  age  of   sixteen  y^oris   to   do    cnr-  [ 

tain  specified  v/ork;    that   after   shie  had  worked    there   for  j 

a  time  cleaning  glassee  of  goggles,    she  vrb  put  to  work  I 

operating  a  punch  and  stamping  machine.      And  whil**    so   en-  ' 

gaged  her  hand  was   caught  and    crushed  by   the  machine,    nee-  j 

•ssitating  the  amputation  of   certain  portions  of  her  fingers. 
The   third   count  was  a    conuuon  law   count  of  negligence  which 
was  withdrawn  before   the   case  was   submitted   to    the  jury. 

<fii<»   rt»«"'»»i/^«.T>t    fil*»d   m    nl«»a   nf   ff<»n»r«l    iPBue 
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and  m.  special    plea  sfttting  up   the   defense   that  as  both 
parties  were   operating  under  the  Workmen's    Oompensation 
Act  of   Illinois,    thp  action  would  not  lie.      To    the   Rpcc- 
ial  plea  the   plaintiff   interposed  &  demurrer  which  was 
sustained,   so    that   the    caee  was  suli^itted   to    the  jury 
en  the  two   oounts  of   the   declaration  and   the  general 
issue. 

It   ic  not   controverted   that  at   the  time  of   the 
injury  plaintiff  was  fifteen  years,    five  months  nnd    twenty 
days  old;    that    she  was   erauloyed  "by   the   defendant  on   the 
second  day  of  August,   1915,   an-i  was  put   to   work  washing 
glasses   in  goggle's   and    stringing  ruliber   through  thf»  goggles. 
The  afternoon  of   the  day  before   the   accident   she  was  put 
to   work  on   the  laachinp  at   which  she   was   injured.      She 
worked  on   the  machine   the  balance  of   the  day;    also   on 
the  next  day  until    the   time  of  the  accident  in  the  forenoon. 
The  machine  was   driven  by  electricity.      It  was  operated   by 
a  foot  lever  nnd  two  buttons,   which  caused   the  punch  to 
ascend  and  descend.      To  operate   the  laaehine  the  plaintiff 
was   required   to   hold  metal   pieces,   about   the  sise  of  a 
silver  dollar,   under   the  punch  for   the   purpose  of  punching 
holes   in   tViem.      The  macaine   caught   the  plaintiff's   right 
hand  and   crushed   the  index,   middle  and  ring  fin{jerB,  «hich 
necesaitated   the  amputation  of  portions  of   the  fingers. 
She  was   taken   to    the  hospital  where  she  remained  for  some 
time.     After  the  aecidrnt  and  until  Secember  9th,   1915, 
the   defendant  paid    to    the  plaintiff  Six  Dollars  per  week 
compensation,   as   it  claimed  the  Workmen's  Qoaepensation  Act 
applied. 

The  defendant   contends   that  the   Circuit  Gourt 
was  without  jurisdiction  because   the  parties   came  within 
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the  Worka-n's   Ooiapensation  Act,      Ab  w«  undepstfind,    the 
ftrgiiu^ent   is   that   t^r.   2  of  tec.    5  of   tiuat  Act  proTides 
that  minors  who   are  Xegslly  perraitteU    to  work  are   to 
be   conipensated  for  injuries   sustained  by   them  in   the 
course  of   their  waployia  nt  in  accerdanoc?  with   the  pro* 
Tieione  of   that  Act.      And   that   olaintiff  was   legally 
employ««l  becausp  of  i>ec.    11,    ?.hap.   43,   h.    o,    forbide 
the  tsaployment  of  children  on  laachineB  mentioned  in  that 
section  only  if  f;ueh  machineB  may   be  considered  danger- 
eue  to   the  liTes  and   limbs  of   the-   children  e©   employed. 
V«  think  this   is  a  aiisai) prehension  of  the  meaning  of  that 
•ection.      it  expressly  provides   that  no    child  under   the 
age  or   sixteen  years   shall   be  eiuployed  to   do    certain 
kinds  of  work,   araong  which  if    the  operation  of  e  punch 
or  stamping  raachine  such  as   the  one  the  plaintiff  was 
operating  at   the   time  she  was   injured.      And  after  the 
•numeration  of  these   the   etntute  adde   that  eueh  children 
shall   not  be   employed  in  "any  other    employment   that  may 
l»e  considered  dangerous   to   life  or  lisib,  or  where  their 
health  aay  be  injured  or  raorals  depravpd,"     This  last 
proTision  wie   clearly  intended  to   emhrace  other  •eeupa- 
tions  not  specifically  eniiraerated  that  laight  endanger 
the  physical  or  moz*&l  w^ll-being  of  children  so   engaged. 
ttoreorer,   it   is  plain  that   the  aaehitte  in  question  was 
exceedingly  dangerous.      There  is  no  merit  in  the  conteaF- 
tion.     Plaintiff  being  under  sixteen  years  of  age,   eetf 
ployed   contrary  to   the  proyisions  of  the   statute,   and, 
injured  as  a  result  of  her  employment,  presents  a  situa* 
tion  that  renders  the  defendant  liable,     Roazek  v.   Bauerle 
k  stark  Go . .   282   ill.   557;   American  Gar  Co.   y.   Armentraut. 
214   ill.   509;   Strafford  y.   riepublic  Iron   Jo^.   233   ill.    371; 
■thirtell  y._  i^hiladelphia    Joal   Oo _. ,   256   ill.    lit;   Zurashy  v.. 
Handy  cap   Co.,     21C  111.   App.   254.       TMs   al»©  disposes  of 
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defendant's  ebjeotions   to   instructions  ^iren  on  behalf 
©f  the  plaintiff,   whicii,    it   ifc  argued,   viere   ■  rong  "be- 
eaune  they  authorized  &  recovory  even  if  plaintiff  were 
negligent  and  the  sachinery  not  dangprcus.      Thf^  question 
of  the  aegJ.igence  of  the  plaintiff  is  unisnpr/rtant  under 
tJte  aut^iorities   cite<t. 

Th«»  defendant  also  argues  that   it  wns  error  to 
permit   the  mother  of   the  plaintiff   to   testify,    over  its 
objection,    that  prior   t©   the   injury,    the  plaintiff  played 
the   plsiM,    but  since  that   time  she  had  not.   donp  eo.      T>xis 
la  based  on  the  ground   that   this   is  an  element  of  "parti- 
cular daraagft"  and   thr^rc  ie  no   allaf/ation  of  such  damage 
in  the  declaration.      Under   the  facts   in  the  instant   ease, 
the  only  possible   eff .  ct  of   this  tea tiaiony  would  be   to 
increase  th«  damages,   and   Bince  th^re  is  no  objection 
BU&de  that   the  judgxnent   is   exoesf  ive,    th^re   is  no  merit 
to  the  point. 

The   further  contention  is  made  tl^it   the   court 
erred  in  not  penaitting  defendant* e   oounsel    to    cross- 
examine   the   plaintiff  as   to  what  she  said  her  age  "vae 
when  she  applied  for  eRjployment,      The  defendant  admits 
that   even  if   the  plaintiff  did  make  a  false  statement 
as  to   her  age,   it  would  be  no   defense.     But  argues   that 
as  the  age  of  the  plaintiff  wms   thf;  gist  of  the  action, 
the  jury  were   entitled  to  know  what   she  said  so    that 
they  could  determine  whether  she  was  und  r  sixteen  years. 
When  objections  were  made   to    these  a.uestion8,    the  matter 
was  argued  in  chambers  by   oounsel,   and  n©   contention  was 
there  made   that  what   the  plaintiff  said  as   to  her  age 
was   competent  in  determining  what  her  real   age  was,   but 
it  was  th^re   contended    that   the   defendant  had  a  right   to 
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have  all  of  the  conversation.   So  that  it  clearly  appears 
tliat  the  point  is  made  for  the  first  time  in  this  court, 
which,  of  course,  cannot  be  penaitted.  Purthermore  it 
vas  not  cross-examination,  as  the  witness  lias  not  testi- 
fied concerning  her  age«   Objection  is  also  made  that  it 
iras  error  for  the  court  to  refuse  to  penait  the  defendant's 
witnesses  to  testify  what  plaintiff  said  her  age  ims  when 
she  applied  for  eaployiaent. 

There  is  nothing  in  the  record  to  show  what 
these  witnesses  would  have  testified  to  in  this  regard 
if  permitted.   In  fact,  counsel  for  the  defendant  admits 
he  did  not  know  what  their  testimony  would  be  on  this 
point.   Nor  is  there  tmy   contention  that  the  age  of 
the  plaintiff  as  testified  to  by  other  witnesses  was  not 
her  correct  age,  viz:  that  she  was  und  r  sixteen  yearfi, 
so  that  no  harm  was  done  the  defendant. 

The  liability  in  t>iis  case  is  clear.   There 
is  little  or  no  controversy  about  the  facts,  nor  can 
there  be  any  as  t  o  the  law.   The  record  is  free  from 
any  substantial  error. 

The  judgment  of  th«  Circuit  Court  of  Cook 
County  is  affirmed. 

AFPIBMED. 
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HALPK  ar.    di^lDZF.,    (gXttintiff)  Jl 


\ 


eUi^TAV  liSSJEilK, 


i'lAintiff   in   ■•'Ijraror,    ^  -f     rC    "^'      l\        fl 


\        / 

MR,    JUSTXOS  0*CCSHOR  aeliT«r«d  the  Oijinion 
•f  the  oourt, 

Th«  plaintiff  brought  suit  in  r«pl«Tin  n^aiosit 
thtt  Sheriff   to   re-iOTer  th«  poetiCdsion  of   certain   ch^ittels. 
r]»«  writ  imm  dirt  cted   to   th«  Ooroa«r  and  servvd  hj  the 
lattor,  vfaA   took  the  goovi»  from  the  Sheriff  anu  deliTored 
then  to    the  plaintiff.     The  sheriff  hrid  obtained  poeseosioa 
•f  the   chattels  tojr  rirtue  of  &  writ  of  att«ciim#nt   issued  out 
•f  the  County  Court  in  th«»  suit  of  jjuellfr  t.   >jeuaeieter. 
At  the   Qloae  of  all    t.h^  f^videnoe   there  m/s  a  directed  rexw 
4iet  for  the  plaintiff,    to   r^rerae  wMch  Mueller  proseeutea 
this  writ  of   error,     the  r^'oord  disoloaeisi   that     ueller  teid 
obtained  a  jud^ent  hy   sonfeaelon  »i^ainst  Mexsaeister  in  the 
}funiel9««l   Court  of  Chiongo.     t^oae  few  years  later  an  exesu* 
tion  was  issued  on  this  Jud^<^nt  ana  giren  to  Cenmlc,    the 
halliff  of   that  cjcurt,  who   levied  upon  the  property  Involved 
in  the  inatejst   c&se.     a  fev  days   thereafter,   Oondee  the  plsJ.n* 
tiff  in  this  case,   brought  a  replevin  t»iit  against  the  bailiff 
in  the  Circuit  Cotirt  of  ^Jook  County*     7b,e  property  in  qnes* 
tion  was  delivered  to   Oondee  under  the  replevin  writ.     A 
day  or  so  after,  Mualler  brou^^ht  a  suit  in  attaotaaent  in  the 
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Couaaty   Court  sagainst  »Iei«aei»ter,   ftnd   the  »>i«!riff  Ifnrieci 
on  the  goods  which  wf-r**    th«!>   in   vOBdf«*a   i>OBp«pision,      The 
ii«xt  <Sisgr   OoBd««  i»»tltttte<i   the   instant   nmnt  of  fenlevin, 
aund  the  goous  wer     taJc<?n  b.y    the   ^ron^r  frnn  %hm  s>h«riff 
and  d«liTered   to    'o»d«e,      C-n  the   trisi   in   the  Oo^m%^ 
Oourt   tli'>r«  VA8  «  fiBding:  nnd  Jttc(|^«iit  ^^vi^inet  th«  plain* 
tiff  for  eoet*«  which  on  *pp«ftl  was  rerT«r8<*<l  by   thi«   Court* 
(gueller  v.   S^uweister.   203   ill.   Apy.   39a.) 

*h«n   the  r«pl«Tin  stti*>  of   '4pn<i»p  T.    .^.enaak;  o#uae 
•n  for  trial  biffor^  Jud^   «iaitpr  of  th«  Oireuit  aourt,  it 
I99«ar«d  that   the  Ju«l^it«>nt  of  the  ^ualuipal   Court  ia  faver 
of  lkuell«r  fUBd  ag»in«t  tiaumeistter  h»d,   on    r-otion  of  H«ttOHiister, 
lM«n  Taeated  Hnu  set  asidf^.     This  ttceesAaril/  carried  with 
it   th«  exeoutiea  mid«r  whioh  CArmak,   thf?  bailiff,   held  tb« 
CO«da.   and  on  th«  trial  before  J'ud^e  talker,   aft^nr  a  jury 
Im^  be«n  waiT<^d  by  &gree*»«nt ,    the   (Sitee  w«a  heard  -^Bd   th« 
court  foiind  *the  d«fwrj<t»nt  guilty  and   ttot   the  title 
aad  right  to  peeeaeeion  of   the  property  is   in  the  plaia* 
tiff*   and  the  plaintiff's  danagoa  wer«?  »a»#8s«d   ?it  one 
oent.      Judgment  was  «nt«»red  on  thi«  finding,      f^ofsp  few 
aosthB  aft^nmrda,   thr>  seoond  raplavin  suit,   the  oas*  at 
Imr,   eaao  on   for   trial  before  Judge  Gibbons  of  the  airouit 
Court  with  the  result  before   stated. 

There  is  no   erlcjeno*!'    to    sustain  most  of   the  faots 
«»  lUKVa  Jast  stated,  but  as  Judfrt?  Cfiry  oaoe  Krxi<^  in  deliver* 
lag  aa  oipiaioa  ef  this   oourt.    this  "omission  hea  be«a  suppliiNi 
by  eouasel   in  their  brief  a",  aad  seens  to  be  undisputed,     the 
plaiatiff  contends   that   the  jutigscnt  entered  in   th*;  firet 
raplerin  suit  tried  before  Judge  ^slker  is  reg  Judisata  of 
all  material  questions  in  the  lnst<^nt  case,     fhe  poiat  ia 
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controY«rny   In    th*?   rfpl^vin   oeseo  «&s  whether   the  prop«?rty 
InTolTed  b«long«d    to    Gon«e«,   a»  h'?   oontendftd  or    to    Meuineister, 
as  Mueller  contended.     The  defendant 'e  position,   rs    ?«  undf*r« 
stand  It,   Is   that   since   th**  jadgf.'»nt  in  the  Municipal   Court 
in  the   case  of  uueller  t.    :g?eiuaeir.ter.   and  out  of  wiii<^  the 
ezecutJion  issued  under  which  th^  bailiff   took  possefieioa  of 
the   oh^ttels  had  b*>«n  e«t  aeice;    thf^ef ore.    In   thp  replerin 
«uit  before  Judge  ^allcer,    the  defendant   eoald  not  recorer 
and,   cf   course,    thi*   iBsues   ivere  necepKorily  found  in  favojr 
of  Condee.      This  is  q  miaappreheneton  of   thr  lav  c-f  replerin, 
f9T  Condee  in   the  replevin  EMit   before   Judgt;  talker   crould 
net  reeoTer  on   the  treaknpes  of  '3enank*«   title,   but   he  muet 
recoTor  on   the   strength  ol   hl«a  cnm   oap«  and,    th' refore,   in 
▼i«w  of   the  judgment  entered  before   Jtt«Jge  Wnlker,   we  smst 
aasune   that   th«r<»  warn  suffieifnt  eTidcn-re   tc    «(urrant   the 
eourt  in  finding  as  was  done,    that    Jondee  was   entitled  to 
the  poseeesi-n  of   the  proricrty  on  accosint  of  hit-    title   to   it. 

Tttn  defendant  also    contends   that   th^   judgiafint  entered 
before  Judge   talker,   a   certified   copy  of  which  wnc   introduced 
in  evidence  in  the  trial  of   ti^e   instant   onae,   was   improperly 
admitted,   over  his?  objection,   una    could  not  be  res  judicata 
for  the  reason  that   it   dO' a  not  appear  that  .  ueller  was  a 
party   to   it.      We   think   thle   position  is  untenable.      The-e  is 
no   controversy  but   tlMit   Cenaak  hnd  poescseioa  of   the  property 
under  the  exe.Tution  issued  an  the  jadgaent  which  llueller  ob- 
tained against  Heisaeieter  in  the  %«unioipia    c:©  rt.      Thir   eace- 
eution  was   the   sole  authority  for   the  property  being  in   the 
paseescion  of  Cenaak,    the  bailiff.      The  person  really  in  in* 
terest   in    the  proceedings  before  Judge  Walker  was  not   the 
bailiff,  but  uueller. 
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thff  defendnnt  oakes   the   fiirtb*?r  point   that   <»T«a 
if  it   b<e    coneiuered  that    Joodee  tnus  entitled   to    th«  poas* 
««8idA  of   th«  property  at   the   tine  of   th<»   inittituti   n  of   the 
re»>leTia  suit  which  naa  tried  b«fore  Judge  Walker,   yet   ther« 
ia  nothing   to   slw^w   that   he  wa«  entitled   to   posseacion  at 
the  time   the  instant   repl«Tln  euit  was  started,   ?»  day  or   two 
later,      there  is  nothing    th.-.t   tends   to   8>ieT3   thet   th-    right* 
•f  thm  p&rties  ^d  at  all    ch»r^?ed,   n&x   in    there  any   such 
contention  atade,   a*  ft  .iMitt<»r  of   fact. 

The  plaintiff,    in  addition  to    introducing  th»? 
Jttdi^est  ©l9tained  in  the     replerin  ouit  before   Judge 
Walker,   nlso  of lered   testimony   ten    ing  to   shew  that   the 
property  in  question  waa  hie  pro.jerty  and  not  Seuaeister'a. 
•hen  the  defendant  sought   to  ov<'roome  thie    teotinony  and 
to   estsblioh  that   the   property   belonged   to  77eumei»ter 
?»nd  not   Condee,   objections  were   interposed   by   the  plains 
tiff  and  euetained.      Of   oourse,   if   the  plaintiff  wee 
entitled  to   show  that  ho  ovnod   the  property  and  not 
SeuBEiaister,    the  defendfUit  would  be   entitled   to   introduce 
evidence  to  sbow  th«it   th*'!   oontrriry  wtm   %i\f  fact.     But  in 
the  view  wo   talice  of   the    aa  e,   non??  cf    iho   STid^rnT^   intro- 
duoed  en  tliir?  phase  of   the   caie  tjh»  proper,    no    thsnt   the 
error  was  aet  one  that  prejudiaod  the   4ef»ndnnt.     The 
judi^ent  of  the   Circuit  Court  of  Cook  l^^unty  if>  affirraed. 
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MAX  BLUH  &n>&  LCUIS  YlAGUm,      )  / 


) 
\       Appellees,     ) 


ys.     \  )  ^HiaXPAL  Gouat, 

/ 

CF   ClilCAGO, 
ALEXAHIfflR  BIS-WSfSIH  and 
SAMUKL   ISKNriTSIir, 

Ap))ellant8. 


MR.    JXISTIC;  0«COh>fGJi  deliTfred   the  opinion 
Of  the   court. 

The  plaintiff B,   vho  were  tenants  of  tha  def^nilants, 
^reui<:ht  suit   to   r«oover  daiitigPB  for   failure   to   properly  heat 
the  leased  premises.      Th^xe  %as  a  finding  and  judgment  in 
plaintiffs*    faTor  for  1305. (C,    to   rcYcrn^  wMch  the  defendants 
prosecute  this  appeal. 

The  record  disoloeeE   thnt   on  October  23rd,   1914, 
the  p&rties  entered  into  a  written  leaue.      The  premises  were 
knovn  as  3515*3517  ieat  Twelfth  3tr«et»   Cnicago,   and  were  to 
be  occupied  by  plaintiffs  as  a  billiard  hall,   restaurant, 
and  cigar  store.      The  lease  wa^  for  a  period  of  fire  years 
and  was  partly   printed  and  partly   in  writintj.      It    contained 
the  following  written  proYision:    "Party  of   tbp  first  part 
( defendants)    ie   t     furnish  heat  froia  October  1st   to     ay  1st 
of  each  year,   and  hot  water  all  year  around.      i:^arty  of  let 
part  not   to  be  held  liabl*?   for  any   failure  to  gite  steam 
through  no   fault  of   their  own  or  for  any  other  r'^ason." 
The  plaintiffs    ocntsnd  that   the  defenaants  broke  tiiis  pro- 
vision by  their  failure  to    furnish  heat  during   the  ho   re 
from  about  nine  p.rn,   until   six  a.m.      It  Ib   conceded  that 
defendants   furnished   the  ne::esBary   heat  from  six  a.m.    until 
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about  nine  o'oloek  in   the  erening,      Whilf   thfre  is  •ome  oen- 
fiict  in  the  evidence,   it  tends   to   show   that  at   the   time  of 
the  letting  the  defenuantc^  icnew  that  pXalntiffe   intended   to 
operate  a  rr^staurant  all  ni,^ht  nnd  the  lailliard  hall  until 
one  o'olodte  in  the  Esorning;    that  tehortiy  after  the  plaintiffs 
entered  into   posseeraon   thry   complained   to    th««   d'^fpndants 
that  the  prrsiisee  wer«  not  heated  during,  thr  nif^ht   time  anci 
that   the  defendants  refused   to   furnieh  heat  during  euch 
hours.     Al»out  Decemher,   1916,    the  plaintiffs,    in  order   to 
«am  the  place  so   that  bueiness   eould  be   conducted  during 
the  night  time,   installed    certain  ga^  heating  apoaratua, 
and   the   coBt  of  thie   is   included  in   the  niaount  of  their 
daisi,   as  well   as  damage   to  other  property  of  the  plain* 
tiffs,   occasioned  by  the  preaiisep  being   cold  at  nifjht. 

The  defendants  contend  that,  undei    the  pro Tie! on 
quoted,    they  w*  re  not   required  to   furnii-h  heat  during  the 
nitiht  tise  ae  the  proTieioa  exempts   them  froa  dasaages  of  all 
kinds  occasioned  by  their  failure   to    furnish  he-xt  at  ^.ny 
tisae,      A  number  of  authorities  are   cited  on  bot>i  eidee  in 
the  briefs  w}iich,   in  our  opinion,   it  will  be-  unnecpceary  to 
discuss   for   the   rtseon  that  it.   ir,    clear   tJ-iat   the  only  ques- 
tion iavolTed  is,  what  ve.m   the  intention  of   the  parties  as 
espressed  by  the  language  quoted? 

It  will  be  seen  that  defendants  agreed  to   furnish 
heat  from  October  first   to  ^ay  first  of  each  yeajt,   and   the 
next  sentence  we  think  clearly  raean&    tluit    they   shall   not  be 
liable  in  damages  for  failure  to   furnish  heat  fox    any  reason 
wtaaterer*      It  aight  well  be  that   if  no   heat  at  all  ^as  fur** 
nished  the  tenants  would  be  justified  in  vacating  the  premises, 
but  if  they   chose  to   continue  to   occupy  theia  uadf-r   the   clear 
wording  of  the  provicion  of   the  lease,   they  could  not  recover 
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any  dnrmge^   from  thp   defendants.      The  function  of   oourte 
is   to    enforce   contracjta,   not    to  r.ake    them.      In   tne   instant 
oaf;e,    the  partlec   having  expressly  agreed   that    the   eief fond- 
ants wpre   not    to    be  helti   liable   in  damages;   for  f?»ilure    to 
furnish  heat   for  any   reason,    the^'   raust  abiae  by   vueir   con- 
tract anu  no   recoyery   CAn  be   riad.      The  judf^raent  of   the 
Municipal    (Jourt   is   reyersed. 
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JAaiSS  3,   DmaiTG,  Administrator  )  / 

of   the  eetate  of  Z«Iieh  Leppa,  )  £%  it    i^    ~r    '  ''i         ^ 'A    -^ 

i)ee«a..d.  )  ^fl^  5    T  ,  A.    'O  4:  Z 

Plaintiff  In  >'rror,  / 


PIHE0S  AJS^ISa, 

Defendant   in  Srro 


V'' 


.A 


WfiOR  to 

/  CIHCUIT   COUliT, 


MR.    JUSTICE  0»CGKWCH  deiiT^red   the  opinion 
of  the  court* 

James  B.   j}e;aing  as  Administrator  of   the  Katate 
of  2.elioh  Leppa,    d<?eeaBed,   brouirht   euit  under  Chapter  70» 
Bevised  statutes,   against  Pinkus  Adler   to   recover  dnjnages. 
At   the  close  of  plaintiff's   oase   there  vas  a  directed  ver* 
diet  for   thf>   defendant. 

So  far  as  material,   the  facts  are  these:      the 
deceased  vas  a   tenant  of  the  defen^iaat  of   certain  premises 
in  Chieaj^.      The   tenancy  was  fron  laonth  to  month.      The  de- 
ceased rented  the  premises  and   entered  into  possession 
about  February,   1914.      Certain  repairs  werp  afterwards  made 
by  the  defendant.      The  premisee  were  occupied  by    the  deceased 
as  a  fish  store   in  front,   with  liwing  rooms   in   the  rear. 
About  ttre  or   three  weeks  before  deceased  was    injured,   a 
piece  of  plaster  about  eight  by  ten  inches  fell  from  the 
ceiling  in  the  kitchen.      At   that  time   the  defendant  wae  in 
the  fish  store  and  was   told  of  the   condition  of  the  plaster 
in  the  kitchen.      The  defendant   then  went  snd  looked   rt   it 
and  said  he  ime  going   to  fix  it.      About   three  weeks  after- 


vards,    th^  repairs  not  having  het^.n  aade,-tne  deceaeed  was 
in   the  kitchen  ©n«  night  about   elf^ven  ©»  clock  washinf?  himself 
at   the  Bink,   «fhen  the  jjlasterini:'   fr-aa  the  exiling  fell   atrik- 
iag   the   deceased,    causing  him  to    fall   unconecious   to    the   floor. 
He  9iie   shortly  aftervairdB   :)iaked  up   in  r?n   unconseioue   condi« 
tioa  and   put    to    b(»d,    nnd   the  doctor  iiamed ia tel jr   called.      There 
vere  numerous   injuries  about  his  head,   shoulders  and  body. 
He  vomited  during  the  night »  was    confined   to   his  bed  several 
veeks  and  was  nerer  entirely  well   from  thnt   time  imtil   he 
died,    January  5th,   1915,   of  pulmonary   tuberculesie.      Before 
the  accident   the  debased  was   in  good  h(?alth  and   had  no    in-> 
dication  of   such  disease.        The  attending  physician   in  response 
to  a  hypothetical   question,    stated   that   it  w.^.s  his  opinion 
the   injuries  wer<?   sufficient   to    cause   the  death  of   the  ae« 
ceased,     a  nunber  of  points  have  been  urged   in   the  briefs, 
but   in  the  view  we  take  of   the  ci^se,   it,  will  ke  necessary 
to  discuss  but   one  of   them. 

In   the   declaration  whicti   conBisted  of  two    counts, 
it  wae  alleged    in  each  count,    that  at  nnd  prior   to    tho   time 
he  was   injured,    th<>  deceased  was   in  the  exercise  of  ordinary 
care  for  his  own  safety,      Ht*  think  it    clear  that   thf   deceased 
knew  of   the  dangerous    condition  of   the   ceiling,   and   there  is 
no   evidence   that   he  did  anytViing   to   avoid  being   injured. 
He   oould  not   f<xpoee  himsslf   to   a  known  and  obvious   danger, 
as   the  evidonoe  shews  he  did  in  the  Instant   case  by  simply 
relying  on  the  defendant's  promise  to  repair  without  aseuming 
.the   consequences  of   nis  o-.-tn   ciirelessne&a,     Portions  ol  the 
plaster  had  fallen  fn™   the   ceiling  about    thret   weeks  before 
the  tine   the  deceased  was   injured.      The  landlord's  att^^ntion 
was   called  to   it  by  the  tenant.    It   v?f  sj  not  repaired.      As 
the  evidence,    th'-refore.siKJws   thnt   the  deceased  was  not  in 
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the  «xereise  of  ordinary  c«r«  for  hXB  own  safety,  no 
ree©T«ry  can  toe  ha4.      The  judfpient  of   the    Urcuit  Court 
of  Cook  County  is  al'firmed. 
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i-lalBtiff  in  'Irrer 


,r 


CHISAaO  CltY  RAU.1AY  £5€aPA»T/ 

aiacAao  railv/,^ys    :c.;.PAfJY,      / 

CfdAamt  HAltWAY    TOMiM^  aa4/ 

(Oorporationi  doing  buniao^K 
wader  ih«  i»u(^  and  st/l«^f 

CttiCAGO  SimyA^  I,iKKS)  ,  / 

INlfeiidaat*  la  Kjrrcir. 


KSU   JOSYIC-   TAJOaOii  dleliTered  th«  opinion  of 
th«  eouri* 

Cn  Oet©b<?r  29,   X914,    th«   ylaintlfi'  while  n^liaiis 
north  eirotteit),^  Archer  avMJuis  4b  thp  vicinity  of  C!akl«jr 
&T«ntt«.  vas  struck  bjf  an  •ft«tlK>uad  strvt  oar  bcl^agiilg 
to   the  tf«f<<mdABto  and  ocriouoly  injwurwi.     Hff  brought  ouit 
and  upon  trial*   at   th»>   oloeo  of   tho  plaJintiff »•   ©Tideaoe, 
the  trial   Ju4ge«   pursuant  to  a  ssetion,   direotod  a  T«r<iiot 
for  the  d«fei%cl«ntO»   and  judgsacnt  haviag  been  entered  tlsero* 
OS  in  ftovor  of   the  4ef»a4a»te   this   appoaX  «aa  taicoa. 

thm  solo  Attest iOB  in  the  (mso  is  whether  tm 
trial  Judge  erred  in  not  subaittii^  the  evidence   to   the 
dete»aiinati©n  of   the  Jury* 

▲rehor  avenuo  runs   in  s   northeasterly  anfi  south* 
vesiorly  direatten.     Cakle^   avenue  extend©  m>rth  fr^m  the 
aarth  aide  of  Archer  avenuo.     Blak*^  ntr^^t  run*  south  trvm 
Arohor  avemio,     the  Juaetioa  of  c%iaey  avenue  with  Archer 
avenuo  on  the  north  side  of   the  latter  Btre<*t  ie  3c  to  40 
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f««i  «c»t  of  th«  Junction  ef  Bl«k«  Btr<9«t  on  thu  couth 
»i4e  of  Araii«rr  avfeau*. 

Oa  Cetober  29,   1914,   k  little  iaftpr  9;CC>  e»eloek 
Ifl  the   ATening   the  plaintiff,   wine  »*«   then  shcut  1&  yeure 
of  ag«»,   having  vfilki^d  eoia«  dietanof^  •cutkareet  on    ths  eouth 
•Ide  of  Archftr  aT«»nu«  sind  haying  er©fea#d  the  «nd  of  Blak« 
str««t,   started  when  op|>oeit«  f^aklsjr  aT»nu»,    to    cross  firoa 
th«   south  to    the  j*orth  side  or  ^vrohey  «Y«nue.      The  plaintiff 
had  hcen  sRsl^ljig  in  Gom^tmjf  with  a  frienU,  one  I'&looner.      At 
a^ut    th»j   ti^ae   they  r«ROh»<i   th^  Junctioa  of  Bl»Jc«  str««t  and 
Archer  ttT«riyie,  or  while   th«y  wer«  earossing  th«  emi  ef  Blake 
street t.  a  vastbousd  ear  oaaia  «id  p«sc«a   them.      Slittzi  the  alaiiw 
tiff  lifft  Paloofier,  h«  Bt^jrted   to   cros^   kroh«T  aT^Tiua,   an4, 
•t  a  j.eiBt  about  opj^site   tha  laldulfl  of  Oakley  cvenu*.    the 
plaiJitlff  walked  on  thD  »aatbou»d  traak  and  wao  struck  by 
th«  •astbf'und   oar  aiad  Taxy   suriously  injured.      Thc^re-  vas  but 
aaa  laap  li|i^tiRs  th<^  gaiKral  ar««  and   that  «rae  at   th(?  north* 
vast  «}m«r  of  Oaklay  avenua  and  at^&mt  aTenua.     The  witnaas 
Sllzabeth  Anglin   testified   tiatt,    ''it  vae  a  nXoa  aY«>nin£  b«it 
was  ratho;   dax-k,    ihat   is  all,   dark,    the  st^rai^ii.  f»i »  awfully 
4ark.»     The  %'itB<^aB  ifatta   t«»»tlfi*»ci   ih/' t   it  v&h  a  very   darlc 
aight  and   that  it  «a«  r^ry  dark  at   thfct    ecraer.     the  u&u%» 
bound  oar  -was   lighted  and  also   its  headlight,      thtn}  were  no  light* 
In  bulldinga  at    t^ha  eomers  of  tha  straits  that  i^va  aity 
li^ht  to   tha   place  in  qu««tlon,      Tha  ap«»T4  of    the  «aa%- 
bound   car  Just  |>rior  to«  (tnd  about   the   tiaia  of   the  &c aidant 
was,  ae cording  to   th«  witnass  j^'aJLoonar,   frosi  24   to  25  nilas 
an  hour.     Iha  witnass  MoTak  testified   that  the  uasthoond 
ear  was   ecaing  fast.      The  «itn«;^^»8  t:itty  Anglis  testified   tirfit, 
•it  looked   to  mc  as  though  it  wsm  going  pretty  Iftct.*'     ¥h« 
witnass  iiatte  testified  that  it  ^ub  ''gein^  very  fast.^ 
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Th«  vitnAsa  :^aleort«r  t«&tifie«i   that  h»  414  net  b«u*  m^ 
^«11  or  v»miag  given  from  the  «aistl»oufid   c»t,     tht>  wl%nt>ti» 
XoTi^k  testified   trt&t   "ther^"  m^e  no  geiig  «oaad«d   thrat   night* 
I  didn't  hcajc  ne  geos**     Tiie  »it»«?»fs  Kitt^   Angela  testlfieci 
that  »b«  did  net  r^^ollest  hearini;  tunsf  Veil  or  goag  soimde^ 
or  «ny  w#»rtting  of  «ny  kind  b«fcr«   the   «»>lli0iim;    that   she 
»SB  •ailmoet  poaitirrf"    that   the  b«ll  on  thf»  eaetb«:vun<i   eajf 
di<i  BOt  ring,      "he  wlin*«s  >!li««b«th   vnglln  testified  that 
«h«  did  not   hear  any  boll   ring.      The  vitsees  Matte  tcfiti* 
fi«d  that  he  did  not   tn«»  wttPth^r  the  car  going  e»n%  mog 
lt«  boll  or  s»t.    that  h«  paia  no  attention   to  it. 

An  ftZMlysie  of   the  Tf^*»r4.  ehewo  that  tlK   ©Yide«e* 
iatroduoed  ^   the  plaintiff  proTed,   or   teadm;    t©   proTe, 
fire  important  facts:    (I)    T :«l  at  about   thr    tiae   thiil   the 
plaintiff  «tfirt«4   to  g/o  north  to    eross   the   etr^et  fi   westTwuad 
ear  went  "l>y;    (2)    that    the  g*n«ral   are*  -jrhe-*"   the   coltisioa 
took  plB^e  wo*   'isrk  &nd   poorly  li^ht^^d;    (3)    that   th^  o&«t» 
h^uad  ear  which  eaueod  the  injury  l*a«  travel inK  at  a  r^Bita 
*f  spe^d  hetween  20  and  S4  ailes  an  hour;    (4)    thatt  no  gong 
or  bell   was   bounded  by   th<»  «>«8tbound   oar;    (5)    ttet,   at   tii* 
tisie  of  tho  trial,  ae  th«*  result  of  th«  injury,   thfe  plain* 
tiff'o  jstsanry  and  jud^^sient  w^rc   iigtpaired   to   euch  a   de^gree 
that  his  tr$)ti£»ny  o»  th«  subject  of  whether  or  not  im  ex«r» 
eieed  erdiaary  eare  ie  of  littl<e,   if  o,ny,  v&lue. 

©f  oourae,  when   the  defendaats  saade  th««  wotion  tJast 
the  J«ry  Ve  direeted   to   ftnd  for  th«6,   "th*   oourt  wao  bouad 
to   take   the  eTld<mcr«»   for   %he  plaintiff  so   true",    i^£iSMJL  2a. 
A.g.   &  q.    8.   a.    c>}..   242   H),.    544)    nad,  ap^^jlylag  t)mt  prxnoiple 
to    the   eircustetanocts   in  taie    ease,   anti  b«*aring   in  nine    tH« 
OTldeace  juot  recited,   we  lare  of    the  cspiaion  %b&t   the  tjueetioa 
that  arose  «as  oae  of  fset  for  the  Jtt*y  aad  not  saer^ly  one  of 
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l&v  f©r  im    oeurt,      qhiaHjic     tit^  H^ .    go.   y.   lie-lgcp.  215  111, 
456.      In  oth«r  wortie,  w«  are  not  &ble   u*    oenelwd*  tJyit   th«? 
Jury  would  not  be  Justified   in  infftrring  froa  tfet^  •vidfenoe  of 
th«   oircuast&itoes  «t  bAcL  nbtut   the   tiair  cf   the    injury   Ui»t 
tiie  plaintiff  ««•  net  In  tlRt  ex«roltte  of  ordiRAry    ?.ar«i   aod, 
further,  we  nrf  unuble   to  eoriolude   tbat  «  Jury   ko...10  not  be 
Justified  in  hoiaing   l>tst  tnc  aefcndimte  w^rc  guilty  of  wikntcm 
or  willful  negiigeno«»     Upon  a  ;aottoa   to  vJireot,   it   is  m. 
^oee   oaeo,   anu  ae   •'>v  urf  net   OAtisfied   l:«it   ftll    reascBpibl* 
Miade  would   conclude  fron  the   ©viden<5«    llmt   the  plaintiff 
wa»  guilty  of  n»gligencf*,   wc   io   r»L  f*:el  JttBtiri*»<i  in  rf?f using 
tho  plaintiff   tbs  right   to   hoTO  a  Jury  psoo  upon   th«  ffroto. 

TJfto  Ja4i^«nt  i&  tlierof©r«  roTcroesi  and   t>»e   onuso 
r>:»aGuad«4i  for  a  new   trial. 


163  -   24510 


A$ pell an 


1     2/51  =  A.  042 


vs, 


^pellee. 


/  OF   GHICAGO, 


MH.    JUJiTIGW  TAYLOB  delirered   the  opinion  of 
the    court. 

On  Becealj«r  1,   1917,    the  plaintiff  bro  .ght  suit 
a^gainst   the  defendant  for  the  sum  of  |1C0,48,   for  money 
leaned.      The  eause  was  tried  hefor**  a  jury  and  «.  T^rdict 
rendered   that  plaintiff   take  nothing  by  his    ruit.      Judg- 
ment was   entered  upon   the  verdlot,    and   from   that  judgment 
this  appeal   was   taken. 

The  statement  of   claim  reoites   that   the  plain- 
tiff leaned   to   the  defendant   "upon   the  dates  and   in  the 
amounts   8^to^ra  hy  the  Itemized  statement**    the  sum  of  #80.00; 
"that  said  loans,   as   evidenced  by    the   four  no  tec,  *ere   to 
^ear  iat<»reat  at   the  jpate  of  6;^  per  annum.      That  the  total 
amount  of  said   indebtedness,   including  intt^rest  at  6%  9*T 
ainium  to   return  day,    is  $1C€,48*.     Attached   to   the   stat^aent 
of  elaiji  are   copies  of   four  written  inatrumentB,    the  first 
ef  which  is  as   follows: 

«8-15-1913 
HacelTfid  of  Sajnuel  T,    C^ueise,   Gen'l   Agt., 

Twenty  and    , no/lcc  BoHars , 

as  a  loan  to  b^  repaid  by  me  «it-»  intf^rcet  at 

#20.  €^  j>.   «.  Bergey." 


Th«  three  ethere  wRre  similar  exeept   that   they  were  dated 
August  2Srd,   September  5th,   and  September  13th,   respectively. 

Tfee  defendant   in  Ms  affidarit  of  merits   denied   that 
he  borrowed  the  money  of  the  plaintiff  ana  alleged  "tliat   said 
noaays  were  paid   to   the   defendant  by   said  plaintiff  as  wages 
for  vwrk  and  l«l>or  and  four  weRlcs  of   time  glTen  by  uefenrtant 
in  soliciting  life  insurance  at   the   speeial   instano*  and  re» 
quest  of  plaintiff  ♦  *  »  on  condition,   iiowever,    that  if  said 
defendant  seoursd  said  life  insurance  successfully   thexi  and 
In  that  event  only  said  defendant  was   to   return  the  iiaoneys 
adranoed  to   him  as  wages  by  eaid  ^aintiff  and  that  said 
services  so  rendered  by  defencLant  completely  failed." 

At   the   trial    the  plaintiff  off*»rfd  in  evidence  the 
four  iastruments  •   the  signatoree   to   which  w  r^  ©diaitted  by 
the  defendant  to  be  genuine  «  and  rested.      Counsel    for  the 
defendant  then  moved   ths  court   to   instruct   the  Jui^  for  the 
defendant.      The  trial   Judge  overruled  the  laotien  and  in  doing 
so   stated  to    <x>unrei   for  the  plaintiff   that  he  '*shoulu  go  on 
and  prove  hie   case."     Counsel   for  the  plaintiff  then  called 
the  defendant  as  a  witness  and  examined  hira  on  the  plaintiff's 
¥e]»lf.      The  teGtlmony  of   the  defendant,  as  a  witness  for  the 
plaintiff  is   in  substance,    that   through  one  Hig»cua»  a  friend 
•f  his,   he  was  introduced   to   Chase  and  had  a  oonf«?r6nce  with 
hia  with  reference  to  going  to  work  for  some  insurance  coa- 
pany;    that  he  told  Chase,  when  asked  on  what  basis  he  would 
go   to  work,    that  he  thought  he  ouf;ht   to  hsve  a  regular  salary 
•f  IS&.CO  a  week  until   ge  got  used   to    the   'ouainess;    that 
Chase  said  *I  will    chance  #80. OC  on  you;    I  will   give  you 
#20.00  a  week  for  four  weeks.      That  is  all    I   ean  do  and 
that  is  all  I  will  do   for  you.     You  tell  Ur,   Klffaan.*;    that 
he  then  left  Mr.    Chase  and   told  Hi@nan  that   Ohase  had  told 
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hiM  he  wsM  to   rf^ceive  ^2C.rO  a  week  for  feur  weeks;    tJiat   he 
w«nt  to  work  and  at   the  end  of   the   first   week  told  Higman 
he  bad  noi    secured  any  Insurance;    that   xligman  a&id   that 
was  all   right   that  mi^t  happwi  the  first  week;    that   Uigiaan 
said   "go   to    thf  window  and   the  yoong  la4/  will   ^ay  you;" 
tltet  he  went    to   the  window  and  received  $2C.C0;    that  she 
aade  out  a  paper  which  he   signed;    that   the  next  Saturday 
he  returned  and  informed  Higiaan  that  he  had  mtt  been  able 
to  ^srrite  any   insurance;    that   he  6gain  drew  #20.00  and   signed 
a  paper  eiailar  to    the  first  one;    that   th*?  next  wef?3c  h^r  did 
not  work  owing  tc    illness;    that   th©  week  afterwards  he   did 
work  hut  did  not   succeed  in  writing  any  life   insurance; 
tltet  he  again  drew  $20.00  and   eigneU  a  sianilar  paper  as  before; 
that  at  the  end  of  the  fourth  week  he   told  Itignan  that  he 
bad  concluded  he  was   not  a  success  in  soliciting  life  in* 
Burance  and   so  would  quit;    that  Higman  stated   that  he  ou/7,Ut 
to  ke^  on  *imtil   he  had  written  some  life  insurance  so 
thftt  Ur,    Chase  would  get   soae  money  bade*;    that   for   the 
last,   the  fourth  week,   he  drew  $20. OC  and   signed  a  paper 
similar   to   the  ferm<?r  ones  nn<X   then  qiiit. 

On  eross  cKsraination  by  hie  o«n  counsel   the  de- 
fendant  testified  that   "the   inotalliaents  were  mrxe  receipts 
and  were  not   to   be  repaid  unless  sufficient    commirsions  ^ere 
earned   to    oorer   them.      I  have  earn^^d   no   coffliaiseionB  Fiua    con- 
sequently owed  no   taoney.      After  having  tisif^    conference  with 
Mr.    Shase  and  ar.    Higamn  \  went    to    the   <mBhifir»i  window, 
received  the  ^20,00  and  signed   the  instruments   in  <itteetion. 
X  did  not   read  th«a;    did  not  know  what   thpy   eontained  until 
I  received  letters  fr«B  Mr.    Cimne    timX   1  owed  hlra  the  i^ney," 

It   iP   contended  by   the   plaintiff   that   inaeaioch 
as  hie    daia  is  founded  upon  written  instruments,   it  was 
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error  to  sdisit  parol«  eridence  tending  to  rarj  their  con- 
tents.     The   record,    howe-?er,    showa   that   the   defendant  wa« 
ealled  by  counsel    for   the  plaintiff  and  examined  ftt  large, 
ftnd  la  his  direct  testimony,   purported  to  give  a  eox^ete 
hietory  of  all   hiB   transactions  with  the  plaintiff  and 
that  his   teetimony,    together  with  the  four  InetruaentB, 
ihemselTes,   is   the  only  auterial   eTldence  in  the   case. 
Of   couree,    the   eroee   examination  of  the   defendant,   which 
oross  exAMination  was   conducted  by  hie  own   oouneel ,  was 
entirely  proper  and  unobjectionable.      Under    the   circi:^»- 
etanees,    therefore,   the  question  arisen,   how  msy   it  now 
be   contended   for   the  plaintiff  that   the  trial    court   erred 
ia  adzaitting   thR  pnrole  eyidrnce,   whf>n,   as  a  natter  of 
fact,    and  according   to   the  record,   itself,    thnt   evidf^nce 
Tfas   introduced  by  the   plaintiff,   hiraeelff     Admitting    , 
it   to   be   the  law,    that,   as   citt?d   by    counsel    for  the  plain- 
tiff,  froia  the   oaee  of  #alicer  t.    prawford.   26   111,   444; 
"It  ie  an  inflexible   rul*?   that   the  maker  of  a  promissory 
note,   absolute  on  its  face,    cannot   show,   as  a  defense 
thereto,    even  agaiiwt   the  payee,   an  oral    contemporaneoue 
agrec&ient  whioh  makes   the  note  payable  only  on  fi    contin- 
gency,*  still,   we  know  of  no   rule  or  reason  which  prerent* 
the   court  txon  taking   cognisanee  of  all    the  eridence  which 
the   plaintiff  has  seen  fit   tc    introduce;    and  if    Uie  plain- 
tiff,   in  jnaking  out  hi      case,   has   shown,   roluntarily,   se 
in  the  instaat   case,    that   the  money,   ??  ich  was  paid   to   the 
defen<Mint  by  the   plaintiff,  was  paid  a©  wages  and  not  as  a 
loan,   and   that   the  instruments  offered  in  eridence,  which 
are   in  the  form  of  promissory  notes,  w^re   expouted  and 
deliTer*d  merely  as  receipts,   it   follows   t)iat  no  ground 
for  recovery  has  b*?«^n  shown.      Of   course,   it   would  be  a 
rery  different  situation  if   the   defendant  had  been   called  ia 
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JULB  owa  behftlf  to    ts'Stify  in  hir-  own  defense  and  hfid  under- 
taken to   put   in  Buch  evidence.      The   record   •hows,   however, 
that   counsel   for   the  plaintiff   called   the   defendant  to   the 
stand  and  upon  hi«  direct   exa-oination.   prored  by  hia  that 
he  wa«  employed  by  and  worked   for   the   plaintiff  at  420. 00 
a  w«ek  for  four  week*  and  waa  paid  aa  wages  #80.00.      Of 
course,    in  the   face  of   t>«t    testiniony.   it    cannot   nor  rcas-.n- 
ably  be   olaimed  by   the    )laintiff ,   as   it   i^  alleged   in  the 
stateiaent  of    clniM,    that      he   "loaned-    to    the   d«»frndant   the 
sum  of  $80. CO;    the  plaintiff's   eTid»-noe  not  only   fails 
to   supi.ort   the  allegations  of   th«-  stutment  of   elaiM  but 
confutes   them. 

yinding  no  error  ia  the  record  the  Judgment  is 
affirmed. 
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KtroT, 

MB.    J08TICB  TAYLOR  delivered   the   opinion  of 
tiM  eeurt. 

On  ?ebru»ry  2,  19X6,   the  plaintiff  be^ui  aa 
aetion  df  traspaas  on   ths   eaaa  agaiiwt  the  defendant. 
The  a^  daamuaa  is  $15, 000.00.     The  date  ofthe  injury 
ie  February     5,   1919.     Tha  defendant  waa  Barred  oa 
February  3,  1916.      Cn  Aurll  21,   1916,    the   plaintiff 
filed  a  deelnration  oentaining  three  counts.     The  first 
Qouttt  allagaa   Uiat  the  plaintiff  by  reason  of  the  fail* 
are  of   the   defenuaat  to  keep  a   certain  subway,  being 
^rt  of  aorth  Robey   strec^t  where  it  pasaed  ondar  tiM 
S.    C.   &  St.   L.   B^,    ao.   and   th^   Borthvef'tem  f .    H. 
Coapanye*   railroad,   in  a  saf«  condition,   imc  by  r^^ason 
•f  the   defendant  allovxng  an  aecujmil^.tit  n  of  ice  and 
water  to   remain  in  the  subway,    the  plaintiff  while 
walking  in  a  northerly  direction  in  and  upon  eeid 
eabwey  or  depressed  portion  of  said  Morth  Eobny  street 
and,   on  account  of  thf>  said  accmaulation  of  ice  Bnd 
water,   unaYOidably  nllpped  and  fell  and  was   injured. 
It  also  alle«{as   that   the   plaintiff  notified   thp   city 
en  August  4,   1915,   of  her  injury  -^no   of  hmr  intention 
to  sua.      The  second   count  allegee   negligenoft   based 
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u^^xn  th«   f&i^ure  of  tri«  d^f en JaRt   to    fulfill   its   duty 
\tj  properly  draining   the   subvay*      Tbe    third   count  *!• 
leg«^e  n«glig<»no9   in  f nil  ing  to    fulfill   ite  duty   in 
making  prep^r  dr&ina^«  oonn^eticns*  m»  a  r  cult  ef  vVULch 
ice  and   .vater  acetsaulated  and   oaused   thf*  plaintiff   to 
fall  and  be  injured. 

On  April  29,   1916,    the  def entrant  filed  « 
general  and  opecial   dsiaurrpr  to    th<>  declaration.      Cn 
SeptMftber  25,   1917,   on  motion  of  the  plaintiff's  attorney 
the   eauee  vns   placed  cn   the   ccnt^^'Sted  faction   calendar  for 
Cetober  6,   1917,    nnii  on  t  ctober  27th  of   t}i<»   aarae  ycnr  an  order  was 
entered  reciting  that  th«  des&urreir   was   eur  t&ined  and  leave 
giYpn  the  iJlaintiff   to    file  an  R:aended  dealaraticn  within 
fiTe  uaya. 

On  KoY«Kber  1,   1917,    the  plaintiff  f   led  an 
amended   declaration.      It   oontaine   two    oo  mt>.      In   the 
first   count  of  the  amended  declaration  the  plaintiff 
alleged  that  the   defendant   entered   into   a    contract  with 
tvo   o«^rtaiB  railroAdv   to  elerate  their   tracks  over  Horth 
Kebet  street;    that   it  tms   the  duty  of  the   defendant    to 
restore  th<:   depressed  street  to  a  servieeable   condition;    that 
th^  defendant   i^relesely,   negligently  and  txrroi^fully  oaused 
ana  allowed  the  said  ITorth  Kobey  street  to   be  left  in  an 
unsafe  und.  dangerous   condition  by  reason  of   whioh  great 
qoantitiee   of  io«  sii4  sater  acc«Eaulated,    the  r^&ult   being 
tiat   the  i>laintiff  while  walking  on  Sorth  Hobey  street, 
and  In  the   exercise  of  cue  care,    tripped  snd  fell  end 
was  injured;    further,    that  She  caused  notice  of  her  in* 
Jury  and  intention  to  sue  to  be  serred  on  the  defendant. 

The   second   count  alleges    that   the   defen  ^ant   care* 
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l««eljr,  wx»ngfully  and  n«iiligentljr  per>iitted  great   quan* 
titles  of  ice,   snow  and  water    u>  acouasulate  and   reaaXn 
in  thft   said  subvay  by  reason  of  wlilch  ihp.  plaintiff,  while 
valking  la  said  subvaj  and  exercifling  due  oara,   tripped 
and  fell   and  was   injured.      It  was  also  alleged  that  proper 
natioe  of  tlue  injury  and  intention  to   aae  was  s^lTen, 

Ga  Sorenber  12,  1917,   the  defendant  filed  a  plea 
of  the  n^eneral  ieeue  and  also  a  pli»  that  the   oaueee  of 
action  alleged  in  the  amended  declaration  did  not  ceour 
*withln  one  year  next  before   coiaiBeneesient  of  this  cult 
In  miinnf^r  and  fona  as   the  plaintiff  has  above   oostplained 
against  it   the  defenrtsnt;   and   this    the  defendant  is  ready 
to  Terlfy  and  prays  Judgraent  If  the  plaintiff  ou^;ht   to 
have  aforesaid  aotion  against  it,   etc." 

On  January  12,   1918,    the  following  order  was 
entered: 


•this    cause   coming  on   to  be   heard  upon   the 
defendant's  plea  of  statute  of  LiAitstion  filed   in  aald 
oauee  after  arguments   of  counsel  find  due  deliberation 
by  the    oourt  aaid  plea  of  ^statute  of   limitation  ie 
sustained  an<J   it  is    ordered   tiiat    eaid   cause  be  and 
is  hereby  diimi&sed  at   plaintiff's   costs. 

The/eiore   it   ir.    considered  by   the   court  tl-jat 
the  plaintiff  take  notViing  by  her  aaid  suit  and   the 
defend<-»nt  go   hence  without  dfty  nmi   dc   hnre  and  re- 
cover of  and  froB  the   plaintiff  ite    costs  imd    ahnrgf^B 
in  tale  behalf  expended  and  iiave   exeottion  th«!irel'or. " 


it  ie  contended  by  th<?  plaintiff  that,  having 
filed  a  pXtm  of  the  general   issue  and   the   statute  of 
liaitationa  and,   no   Issue  )u%ving  been  taJken  on  them.   It 
was  error  for  the  court  to  proceed  to  a  trial  without  a 
Jury  in  the  absence  of  an  affirmative  showing  by    the  re» 
cord  that  it  was   consented  to,   or  that   the  parties  rigainst 
whoa  the  judgment  was   entered,   or  ^er    attorneys,   were 


% 
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prerent.  Hft  brief  war  filed  hy  th«  appellee.  Of  course, 
it  it!  the  law  thftt  «»Tery  rimsonable  pr^^emaption,  not  c»»- 
trary  to  th?"  record  Iteolf ,  way  be  aaue  in  order  t©  cup- 
IH»rt  the  Judgment  of  the  court.  Thonaae  tTj^^  MeOuinnlBa.  94 
111.  App.  248.  In  the  latter  ease,  j^ertineat  to  tiie  eub* 
Jjeet  hore   coneidf^red,    the   court  said: 


"In  th*^    oase  of  t^aul  y.    Yhe  r eo pi e  e£  rel 
tfillen.   82   ill.    32,    tiie    co  ^rt  held   that    .sh«'re 
pleas   h?id  bt*f^>     fil"J,    but    jo    iesue   taken   thPiC- 
OB,    that   it   »a«   error  for    the   oo.rt   to   proceed 
to  M    trial   without  h   jury   in  thf  absence  of  an 
affirxaative   Biiowing  by   Xhe  record   that   it  waa 
consented   to,   or   that    thf"   parties  againet  whom 
th«'  JadEiaent  was  rendered,   or   th'ir  attorney, 
were  pr'-sent.      This,    *«   think,    istn^   law,   «nd 
is  directly  or  indirectly   rurtalned  by   the   fol- 
lowing «utltoriti'?8:      AT '^her  ▼,    apill?aan.   1    ;  csm, 
663;    Burgwin  ▼.    Baboock.,    ll    111.    2B;    iVelsey  v. 
Laab.    gl    1 11. "1^59;    Phillips  t.    Hood.   85   Ill.*T51; 
Miller  T,   People,   15^   111.   ITS";    laieavey  ▼♦    r.og«?rs. 


In  the   ease  of  j'aul  t.   People,    (sboYe  quoted) 
Uie  Supreiae  Court  used   the   following  language: 


"Here  borrb   to    be  a  finding,    land    there   is 
a  Jttdgiaent   renu' red,   whe  e   the   record   presents 
no   iSBue,    either  of  law  or   faot,    to   be   tried  by 
the   00 urt  or  jury," 


It  laiiy  ^   slaitned,   however,   that   the  orJer  of 
January  12,   1918,   which   contains   the  words  *after  argti* 
aente  of   oounael*   is    some  «Tidence   that   thp   plaintiff  was 
represented  and    took  part   in  the  procaedir»gs  of   the   court. 
Stili,   we  00   not  feel  juBtificl  in  msicing  that  deduction 
frcia  the  order  ef  the   oourt.      Piling  a  ^lea  of   the  statute 
of  limitations  ana   the  general   issue  uo    no.    consuiaatate  an 
issue  by  the  ple&dings,      '^e   default   was    taken  snd   no   repli- 
eatiOB  nor  denurr«>r  filed  and    there  was  no  eTiUenoe   of 
any  order  upon,   or  aiqir  afflrsatlye  e,ction  by   the  plaintiff 
•r  his  attorney.      Morel  sad  r,    Behber,    1C2   111,   App.    S72, 


-Ws'^-^  ■s'J4-"»a'*    airiO* 
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Under  tb*  oiroujsfttanoe^  v«  are  of   th«  opinion 
ths-t  it  wa.£  ajiaifpBt  errcr   to   render  tnis   judgt&tnt  on 
the  record  presented   to  ue,   and,    therefore,   it  murt  be 
rerereed  and  th«»   cau^e  rflasrnded. 

RKySBSKS  ASH  KSitASSmi, 


-itii   i*ina.ii 


iti'S    tSCi 


267  -   24608 

%   Appellant, 


,/e15I.A.  642 


MOMIOiPAL   CCUKI 


KF5,    JUSTICK  TAYLOFJ  deliv*-red   Uie  opinion  of 
th«   court, 

Th#  plcndin^es  in  thiF    e»us«  are   ec    InTcltred. 
ambiguoiM  ano   contradictory   tiwt  it  is  exceedingly 
diffioult  to   aso'^^rt&in  Juat  what  issue  «iis  presented 
te   the  trial   ecurt* 

The  original   stat^aent  of    cl&ia  dated  March 
22,   1917»  on   th«   part  of  the  piaintiff   "ie   for  th(P  sum 
of  #539*41   due  from  defendant  to   plaintiff  upon  nn  ac» 
count  etstfid  betveen   thoa  on  or  about   the  3Cth  day  of 
Deoeialser  1916".      €n  April  3,   1917,    the  defendant  by  its 
ftffidsTit  of  «eritB   deni<*fi   tfiat    th*=re  wae  en  nocount 
•  tfitPd  or   that   it   owed    thp  plaintiff   the  mm  of  1539.41, 
On  April  83,   1917,    th<»  plaintiff   filed  an  emended  rtate- 
»ent  of   ol&ia  "for  goode,   wsret    and  nerchondise  Bold  s»d 
deliYRred  Iqr  plaintiff   to   d**f«='nd«nt  on  or  sbeut  DtismB^mjr 
SO,   1916,    eaid  goods   oonBleting  of  bottles  and   e^^slcs,    -ind, 
as  evld^'need  hf   the  eradit  aemorandusa,    rent  by  defendant 
to  plaintiff  on  or  about  i>eceaber  3C,   1916,   for   the-   sua 
•f  #636.41." 

On  May  18,    1917,    th«»    def-^ndant  filed  an  affidaTlt 
of  merits  alleging; 
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*that   said  plaintiff   irane&cte<i  bueinrss  viih 
this  deferjuant  for  a   period   c<a%uenoi.iig  Januarjr    b, 
1916,   nnd   ending   January   12,   1917;    that   during 
caicj  peric*  said  aefend«tnt  de,  iv^srficl   to    tsnid   plain- 
tiff goo«R,   ?fsir<"-f   ano  mrrchnnUie-e  ef   th^^^   vr..lue  of 
$11,1    V.60  sinii    tnat    r>  lid      laintiff   hA«  Veen  .i;lvpn 
credit   fox   i>Si^::^ri\.&  on  fiCr^ount  of  said  goooR,   v>^r**R 
and  mf»rch-indige  in   th?  sum  of   ^10,990«62*    le?xving 
ft  b-^^^ljiiic*  du^  imd  owing  troi~,    t!a<»   plaintiff  to    the 
4ef«»n<i-nt  in   the*    c«a  of  $lC9»9d;    Ihnt   said  account 
shows  fts   credit   the   itCTa  of  $S30,41  uacer  date  of 
i><»c<aiber  3r,   1916.      r,aid  account  If   hereto   attached 
sho's^ing   in  detail   sll    th*   trnnsaotioas  between  said 
plaintiff  ana  sold  defenuant,   *hich   B»id  svtat^aent 
is  majckei  *XxhlMt  A**  M«d  asade  a  part  hereof.* 


On  Jun«  Zlt   1917,   defendant   filed  a  Btatcn«at 
of  claim  in  the  nature  of  n  set-off  as  follows: 

*for  thr>  Sim  of  $1C9*98  being   Ihf  bslanse 
now  due  ma  o%iag   tc    th*^  uefi-nJ&nt  frota   Uie   plain- 
tiff on  an  aoot/unt  between  thfi  psTtifc   hereto   re- 
eultinj;  fiom  bafin»»ss   dealings  had  between   the 
parties  hi»i' to   durxnjs   the  period   cooraencing  January 
5,   1916,   and   ending  January  12,    1917;   daring  vhivjh 
period  aforrsaid,    saia   defendant  delivered    to    said 
plaintiff,   gooae,    wares   ami  ««?rchrindiee  of   th«>  ral- 
as  of  wll,10C,60  tisiil   tfmt   stiid   plaintiff  hn&  b^ftn 
giTtni   credit  on  account  of  er.ia  goo.ig,   «?iree   /.nd 
Merchandise   the  uum  of     1C,990. 62,   leaving  ft  bal- 
ance due  and  swin,;  frota  thf  plaintiff   to    the  defend- 
ant   tb<»    eiSB  of  flC9.93,      j>ef*>n  ant    Btatee    tm^t    the 
account  aforesaid  Btvom  ae   crrdit  thp  it«a  of  *534.4i 
under   date  of  Decerabor  5f ,    1916,   which  i^    th*     ite^a 
set  forth  in   th*?   {'tateisent   of    olaisi  h'  rt^toforc  fil*?d 
in   thir.   aause  by   th»    plaintiff   herein.      Ssld  account 
is  h>  roto   att'-*Gh*»d   ^howir^   in  d»?tail  all    thf?   trans- 
actions between   said    plaintiff  «nd    seid   cJef*?n')/;nts, 
which  said  stat^i^tent  ia  marled  •ISchibit  A*  ana  >tiade 
«  part  he res f." 

On  Jua*  21.   1917,   plaintiff  filed  an  ^Ifl^l^t 
•f  aerlts  as  follows; 


"Plaintif     denies   thst  he  is  indebted  to    the 
defendant  in  the   B\m  of  $lc^,9S,   or  in  any  sua 
of  sioney   whateoevf>r,    '^m.    statr^e    the  ftxzt   to    brr 
that  during   th«  period   eosastencing  Januei^  Sth« 
1916,   anu    :x>vering  a  period  of  about  a  year   this 
plaintiff   diU   have    ■:   rtain  d  slints  with   the 
Bsid  defendant  and  bought    ^jcrtain  goods  froiea   t>ie 
said  def«»ndant,    fund   to    pl&intiff'e  beet  knowledge 
ana  belief  bou^jVit    the  t^ooda  sltown  on   (iefendHnt*s 
statement  of   elRim  as  Exhibit  A   nsnd  rfceivci    th« 
credits    th« reto   wit  *   %he   sxopption  of  mn   item  of 
£«pt either  7,   being  for  9S   oRSks   «t  .;7»ci-  or  .$651,C>C*, 
and  as   to    timt   item  plaintiff   sppcif i<»*lly  dfniee 
that  said  it^^  was   sola  s-n     <if-'liv<fireQ    %v    nitu  by 
ths  defen'.ant.     Plaintiff  furthur  states   timt  all 
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of   the   items   which  he   has   "bought   from   the    defendant 
iMUTe  >><?'-o   f  slly  paid    for   i^rva    I'fsist   ccfen<i.<vnS; 
le   Indebted   to   hia  in   the   mm  of   ?593,41  an 
Bhewn  in  t^  d*f<>ntifajt*s  «xMbii  «  ua^er 
erudite  ©f  ij^ecss^ker  teth.* 

Aad  OT«  X}«cnn%Mr  a&,   1917,   th«    :>iaiiitiff  fil«d 
«HiiMi«4  affidavit  of    .eritB  ie    tbe   d«ifeiulimt*s  set-0ff 
foXlo«e: 


»J?l«istiff  deniefi   thai   he   Is  iBdelite<2    to    the 
d^rcfndHtit   in   th»?   rus  Of  ^1(9.93,   or  in  an^    sm 
ef  HBtte^  "wh»t»o*'r«3r,   ai*i   etates   thf   fnot   to  be 
tVsat  durini;   the  period«  ssentioned  in   r^xhibit  a, 
of   th»*  d-^f'^ndsnt'B   et&tcsaent  of   el«ia  this   i^lninm 
tiff  dia  have  oertain  di»alinte8  witu   th«  said  tle» 
f«Qd''^t  ami  boutjht   c  rtuln  goods   from   tbs   said 
deff'n'tant,   tout   that  e^koh  &na  eT»o    traa«a<jtion 
was  a   sep«rat»  anu   dir. txnot   traDftaetiett.    nnu    Ikmt 
a^   T)r.(i  all  jfooae  l^u,,ht   h^    th<»   ijlaintiff  froa 
the  def-nuant  w«?re  paid  for  ia  f,ill  bjr   the  plHiQ« 
tiff   in   Sij&h,    AnU   that  plaintiff  hec  t%io   ica©»le4g« 
an  to   w>«ther  the  datea  enu  «iat'unte  eet  oui;   in   the 
Mid  deft?n«iarit*ii   rixhibit  A   r«prP8^nt   the   correct 
dates   aaa    acSt  unts,    ?!W4,    th«?refor«,    <sills   for    strict 
proof   thpr«»©f.      As   to    the   itea  ©f  ii«pteftb»r  7th, 
1916  being  for  9S   oaoks  st  ^7,ie  a»c;  int^ing   to 
$651.<:c,    the  plaintiff   »p«clficall/  d^ni^f?   ti*at 
said  it«s  was    sole*  suj-   delivprod    tx.   .nL".  Igr    the 
de  fen  /iat  and    th»it  he  ie  liabl-e   th  r#for,     Plain- 
tiff furtkffr  states   that  ell   of    tr«   lt«3S  which 
h«  teis  b©Ui?,ht  froa  th«   d^f^n-ajit  hf»Te  l>M*n  fvilly 
paid  for,   and   t^t   the  defi^ndant  is   ia<}^hted   te 
hia  tir  4S39.41   nn   fJ»oim  in  aef  n;i«nt»«  Sxhihit 
A  uad^r  credits  of  iicccHber  K?th,   1916.** 


Xn  tha  o«mr»«  ef  the  year  1916  the  plaintiff 
yuroh&sed  froM  th<@  defendant  eertain  »iir  loads  of  tea* 
peranoe  beT«rage  in  barrels  an© ,    f  rcy   timt)   to   tise,   re- 
turned   th«   (msks  and  \wttiee,   for  ehioh  h45>   reoeiired   eredit, 
ttBU  ales  reralttea  to   the  d«fendaat   certain  ohsaits   in  p«y» 
mtn%  on  the  saereiMndise.      The  dftfcnasat  in  its  affidavit 
of  Merits  ©f  May  IS,   1917,    tat  up   that  it  had  d«liT*»r«Jd 
to  the  i»lai»tiff  goods,    ware*  and  aerciiandiae  la  the  Talae 
of  |11100.S€  and  that   th^   ^aaiatiff  had  been  glT^n  oredit 
in  tlie  sua  of  $10990.63,  leaving  a  belanee  due  th*  defend- 
ant  of  1109,9a.      thf  def^sr^aat  attached   tt-   its  aitidarit 
of  merits  t^  folle^if^  stat^^ent: 


.tnsbuslef)   ^-di   noil:  jrlsjuotf  a.  -  xnw  amstx  arij  1o 
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Jan.    5 

To  M^rchnnuiRe  1 

E>il. 

.    .^Jer. 

17.65 

15 

1  ':^rlo*d 

<» 

ioia,5c 

17 

1         • 

• 

1G14.6C 

ZZ 

1         " 

• 

1C)27.SC 

30 

1         •* 

• 

leig.sc 

July  11 

1         * 

* 

1057. 5C 

12 

Ck  Mts.   Ret 

600, Ot 

S4 

N                 •             ■ 

6c  COO 

28 

1    Carload 

• 

1057.60 

Aug.      2 

Ok.   11  tu.    Ret 

442.35 

13 

«          «          « 

32.  5C 

S3 

«                   M                   1* 

98f.00 

29 

1   Curlend 

• 

1035.00 

Sept.   7 

Trans.   Atlanta  93 

Gastlca®  |? 

651.00 

23 

Ck.   Mie.   H«t. 

561.00 

11,  IOC.  60 

CredltB. 

tiay     29 

OalA 

7.65 

June  13 

• 

7^ 

787.50 

89 

« 

225.00 

W* 

• 

1014.60 

July     8 

• 

1027.50 

14 

ft 

1012. 6C 

18 

Ut:   aet 

651.41 

Aug.      1 

Cash 

1067. 50 

17 

« 

1057.50 

Oet.      5 

« 

1055.ro 

30 

iJt.  Eet 

5C5. 50 

31 

•       • 

364,00 

« 

m          M 

5X9.64 

N 

«         m 

865.91 

Pec.    30 

•             N 

53§.4l 

1917 

Jan.   12 

SalTage  on  95 

CaBkc   return  * 

d 

to  Atlanta 

300,00 

10,990.62 

109.98 


It  will  he  observed   tii&t   in  tlws  oriicinal   state- 
a«Bt  ef  elaiu  by   tbe  plaintiff  the   suit   is  upon  an  aoceiuit 
stated;    that  in  the  amenued  state»ent  of  clai»  of  April  23, 
1917,   the  suit  Ity   the  plaintiff  in  fer  goode,   wares  and  aer» 
ehandiee  sold  and  deliT@red    to  th«  def errant;    that  in  the 
plaintiff's  affidavit  of  aerita  datftd  June  30,   1917,   the 
plaintiff  denies   that    th«  geode,   wares  and  merchandiee,   being 
the  itea  ef  #651.00,  were  sold  and  delivered   to  hi»;    t>ml  la 
the  plaintiff's  «a«nded  affidayit  of  merita  ©f  u^&^mber  20, 
1917,    "the  pliiintiff   speeifieally  denize    that  said   it^a  «as 
sold  and  delivered   to   hiiB  by  the  defendant  and   that   he  in 
liablr   th'^refer,* 
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It  Vill  bo  8«en,    th»r*fore,    that   th#  plaintiff 
fir«t  su«d  en  «ai  Account  stated   lh«n  cheinged  hla  oauft« 
of  action  &nd  sued  for  goods,   wares  &nei  acrcliandis*  sold 
and  deliT«r«d,   ana  then,   in  his  affidsvit  of  merits   to 
the  set-off,   dt'nles   that   the  goods,   vraree   an<i  merchnnUiee 
were  erer  vjurchascd  by   him. 

Th<»  trial   Jtt«ig«  evidently  tried   the   cw^Ee  on 
the  thtsory  that   the   suit  wks   for  money  h&d  artirt-'cf^ived 
cad  not  for  acrchandise  sold  nor  upon  an  Rooount   stated, 

Tlie  actual   dispute  between  tlie  parti' o   regardless 
of  whatever  issue  mm^-  hare  been  precipitated  by   the  plead* 
ings,   is  whether  the  plaintiff  purehased,   soaetiae   in  Sept- 
ember, 191fi,   froM  the  defeadant   ccmpany  93   casks  of  beverai;* 
»t  |7,C0  per  cask.     All   the  evidence  ie   oontainnd  in  three 
depositions,   being  those  of   the  plaintiff,  F«derwita,   who 
testified  for  himself,  and  Steinneu  ano  Bigler  who   testl* 
fie4  t9r  the  defenciant.      Federwits   t^^stlfied   that  »o«f?   time 
the  latter  part  of  August,   1916,   Bteinneu,  who   represented 
the  defendant,    sailed   to    see  hi«  end  stated   that  he.  had 
sold  a  car  load  of  bererage  to   one  Bigler  of  Atlanta  ^t 
thst  there  was  no  j^arket  in  Atlanta  for   thp  sale  of   the 
goods;    that  he  asked   the   plaintiff  to  help  Bigler  in  dispos- 
ing of  the  shipsseat;    t^iat  he  told  Steinneu  that  if  he  tmulA 
do  sniy thing  for  iUgler  he  *ouXd  and   to  hare  hiia  ship  tlie  ear 
load  in  questioa  to   hi«,   the  plaintiff;    ttet   the  anr  arrived 
in  due  season  &nsi  he  attettpted   to  dispose  cf  it   for  Bigler, 
but  finding  hlaeelf  unable  to   iio   so   he  reshipped  the  car  t« 
Bigler  at  Atlanta;    that  ca  Beoeaber  5«,  1916,  hp  received  froa 
the  defeaeant  a  credit  sieBtoranduai  as  follo'sa: 


<!^   fi,^Te^«  la  3(iv,'j|>irA*^  aiii  »|  ,,^?siC5 .  few*  ,iv-     - .'i 

if?o  »;3i»«5  suit   b^i'i,'    '•iLSsf'ihXra  '*3CjS5t 

'■''«»^f?Tx''W^'s-*i-t'».ai2  wff-t   ji''.>»r?*^  -ssijsiaii^   Igauioa  9jff 

-jci'*^^  ''i  ^tal^*.^*^   .LiNi^sj&tJT'i;   "H^^»l'««?4?  a«f«   •»*<«'  ,!?.^i 

•fii*    .aiHsra^.aA's   ,l't.UH£si({  mii   'i9  afcfiWi^   ig/si^   ,a«[oU  ie9§»fe 

•ssU-t   i<Sf<^^-  Ji5^1   h:^i1iSv'r.i  x.iX-rt&h&*,      ^imnhM.^'i'^h  »si^ 
if9$nf^a'^'i.ci9i  ads?  , sj^jsa/'i**-:*'   ,ai2l   .^syju^i 

B«»*  »H   rfS>?**  &3tai«  feaj*  JjsiiJf  ?»^    «l   iiallrto    t#SFa&ii«1  ' 
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To  D,  B.  yedPrwitS, 


X2/3C/16. 


X7(j1   S/12   iJoa   JJaall    Bottlpr   -S   ^5^     4426.91 
114    aaeee  '  75<  a5,50 

64   Casks   usable  <;    5C«f  27. CC 

119  Casks  unusabl<»,   no   ereait 

1539.41 
Cur  #22C5029 

Th«  witness  Pt«inneu  t^stifl^d    that   h*»  w-'b  an  agent 
for   thr   defendtint  «rtcl   that   in  Teptwaber ,   1916,   he   saw  the 
plaintiff;    tb»t   h«  told  him,   the    jl*intiff ,    the  d*»ff^nclant 
lm.il  95  o&eks  in  Atlanta  whl'ih  ooald  b«?  shipped   to    Kim,    the 
plaintiff,    if  h*>  desired;    t>v*t   thp  defenunnt  ^oui  fi   sell   it 
it*   him  at  ^7,00  per  <»ui]e  delirercd  In  Sftrmnnah;    limt  th« 
plaintiff  said  as  h«  v&a  liable  to    rur  short  o?ing   to   a 
probable  railroad  strik«>  he  nfoula  like  to  haT<»  it;    that 
he  waa  u  little  short  of  funds;    nma  ihrn.  h*»,    th<^  witness, 
told   his  thP   <5f»f«»n»iRnt  would  give  hi«  3(    de^s;    thj^t   the 
plaintiff   eald  he  would  acf^ept   thp  prof.opition;    thi=t   h*", 
the  witnesij,    called  up  Bigler  oyer   Uf?  long  distance   tele- 
phone from  the  plaintiff's  office  and  authorised  Sigl^r   to 
ship  the  93   oaske   that  day   to    tho   plaintiff  at  Savannah; 
that   the  next  he  hrard  of  the  transaction  the  plaintiff 
had  rf'* turned   the  93   ^iska  to  Atlanta;    that  when  be  learned 
froB  Bigler  that   the  93   easks   h?5d  been  returned  he  expressed 
hie   surprise   to   the  plaintiff  &nd  wanted   to  Jcrmv  what   dls* 
position  was   to  be  aade  of  it;    that   the  latter  said  he   oould 
not  sell   it;    that  he  did  net  W7«nt  to   ^eat    the  defendant  out 
of  the  neney  for  it;    that  subsequently  the  defendant  sold   the 
93   easka  for  ii^30C*00,   wliieh  amount   v^as   credited  on   the  plain- 
tlff*s  aeoouat.      The  vitneer-  Bigler   te8tifie4   that  on  September 
1,   1916,   Steinneu  telephoned  hi£t  froia  Savannah,  Georgia  to 
ship  93   casks  of  3udd   to    the  plaintiff  at  Savannah;    that. 
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atscorciiingly,   he  shipped   the  93   casks   to    the   ;^lBintiff 
at  ^^Yatinah;    that   in  dolni;   a©   he  ^se  acting  for   %i\e 
A«feni»n%  up  n  the  Inetructlens  of   iteioneu;    that  on 
Hoveml^er  3,   1916,   he   receiTed  isotio*?   that   t>ie  93   caeke 
•  f  Bttd4  haA  b«en  shipped  back   to   him  1»y  th«  plaintiff. 

ibi  all   of  the  evidence   is   contained  in  the  d«« 
l»OBitione  and  exhibits,   «e  eire   in  kb  good  a  position  as 
the  trial  Judge   te   determine  the    credibility  of  the   Tarious 
vitnee^^es.     The  teetimony  of  ;:>teinneu,  slIbo   that  of  Bigl^r, 
directly  (»>atradiots   that  of  the  plaintiff;    according  to 
the»,    th<?  93   casks  ts  re  actually  purchased   outrirht  by 
the  plaintiff.      He   denies  it,   but  >iis   <  enial    i&  not 
sufficient  in  our  opinion  to  ©Tpreome   th*?  eridenoe  against 
it.      fhs  credit  m«^randvBa  of  B^c«mb«>r  30,   1916,   is  not 
inconei stent  witS'   the  poBition  of   the   dpfesfiant,    that   the 
93  easks  were  actually  sold  by  th«>  defemi^nt   to   the  plain* 
tiff  for  #651, CO.      the  defenc,ant»   according  to   the  state- 
laent  «ff»jred  in  eridence,    charged  the  plaintiff,   as  of 
September  7,   1916,   with  ?v651,e0  for  93   casks  and   th»n 
credited  hia  with  |3C0«C0  as  the  ealTage  on  that  iMirohandise. 

W«  r.r»  of  the  o^iaioa,    oonRidering  all   the 
eTid<^ace,    that   the  plaintiff  failed   to  make  out  his   ease. 
As   to  the   set  eff   claimed   by   Uvs   defendant,    inasaueh  as 
the  statesaent  vhioh  i«as  offered   in  evidence   is  si*  rely  an 
ejc  parte  9tatera«?nt  and   is  nowhere  shown  to  hsve  been  rati- 
fied and   sanotioneii   in  full  by  the  plaintiff,   it   cannot  be 
allowed,      the  Jud|?stent  will    bf   r!»vi»re<^d. 
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MAX  SISMN, 


h. 


Appftllant, 


MAX  KOSm^iniCH  and 
JACOB  RtrMliyELD. 


Appellees. 

\        / 


A15I.A,  643 


iiB,    JUSTIG"  TAYLOR  delirered  the  opinioa 
of   the   court. 

ThiB  is  an  appeal   from  an  order  denyini^  a 
motion  to   reriTe  a  jud^nent. 

On  October  22,   191C,    the   plaintiff  recovered 
Judgment  for  $500.00  in  an  action  of  trespass  on   the 
case  against   the  defenaante,   and  on  October  23,   1917, 
pursuant  to   a  motion  smde  on  behalf  of  the  plaintiff 
*  Oifeira  facias  waa  ordered  issued   to   revive  that  judg- 
ment.     On  October  3,   1917,   the  writ  of  scire  facia.8 
«as   issued  by   the   Clerk  of   the   (Circuit   Court  B.n6   duly 
aerved  upon  the   defendants.      On  Ifebruary  26,   1918, 
the  defendants  filed  a  plea  setting  up, 

"that   the  said  Max  Kornreich,   after  the  re- 
covery of   tlie  judgTiierit  aforesaid,   and  b<^fore 
issuing  of  hiB   said  writ,    to-wit:    on  or  abcut 
the  Ibth  day   of  Pececibcr,   1911,    the   Baid  .=lax 
Kornreich  paid   to    the,   saiu  plaintiff,   iiax 
r.ieen,   one   (1)    gold  watch  am.-    cJiain,      n  fiill 
satisfaction  and  discharge  of  the  said  judg- 
Hent,   and   tMs   the  defendants  are  ready   to 
verify;   whercfo    e  they  pray  judgiaent   if  the 
said  Kax  Kisen  ought   to   teve  hXB   execution 
and  revival   aforesaid,    etc.* 

On  March  18,   1918,    the  plaintiff  filed  a  rf?pli ca- 
tion reciting: 


*"lt' 


^^ 


*>%)M^t   the   defendant     ax  Kornreich  did  not   after 
the   recovery  of   t>ie  judjt^ient  in  above   ob.up€  :ir\6 
beforf    inruing  of  hi?-   said  trrit,    to-wit;    on  or 
about   the  15th  da^'  of   Decpraber,   1911,   pay   to 
the   said   plaintiff   one   (l)    gold   watch  an'.i    oJmin 
in  full    satiBfaction  end   discharge  of  said  judg- 
.•*ient  nor  did  he,    the   plaintiff,    then  and    there 
or  at   it'.y   ti-ap   ncc-ept  and   rrcpive   of   and   from 
the   d<9fendrntB,   or  either  of   them,   anyt  ling  in 
full  nor   in  psrt  satisfaction  and  discJwrge  of 
the   said  grievances   as   thr    defenoants  in  their 
said  plea  have  alleged," 


By  agreement   the    cause  was   tried  before  the 
trial   judge  without  a  jury.      The  only  iseue  presented 
by  the  plea  of  the  defendant  ic  whether   ^the  said  i'ax  Eorn- 
reloh  paid   to   the  said  plaintiff.  Max  Sisen,   one   (1)    gold 
eatch  and   chain,    in  full    satic  faction  and  discimrge  of 
the  said  judgment, *     That   is   the  only  defense  set  up  by 
the  defendants  pnd   it   iB  denied  by   the  replication  of 
the  plaintiff.       It   w??c   adnit  ,ed  by   count-el    'or   fill   parties 
that  a  jud^Hient  •was   entered  in   the    r-aoe  of     isen  v._  Huben- 
feld,  Ho.   269157,    in   the   Cireuit  Oourt  for  #5C0,0C,  rnd 
that  nothing  has  been  paid  thereon. 

Only  oae  witae-p,   Joseph  Kohn,   an  attorney,  MUi 
called.      He   testified  that  in  Soyember,   1911,   he   hfd  a   con- 
Tercntion  with  r.omr«leh  who   said   he   oouJ  d  not  pay  jijiy thing 
on  th«  judg:^ient;    that  he  ^ould  h9lp  him,    the  witness,    col* 
lect  the  judgment;    that  he  knew  thf   other  defendant  had 
soaie  property  which  was  in  somebody  else* e  nai^ie.      Kohn 
further  testified   that  on   timt  oc  «,si.-r  he   told  him  that 
the  judgment  had  been  assigned   to   hia  but   tfmt  if  he  would 
let  hi»  know  #here  the  property  was  located  and  in  whose 
name  it  wes  he  would   talce  the  necessary  proceedings  to 
try  and   collect  thf  monRy  fro  i   t   e  oth*  r  defendant;    that 
Komreich  said  he  would.      There  was  offered  in  eridenoe 
a  written  assignment  of  the  jud^ent  by  Max  Elsen  to 
Joseph  Kolm,      The  assignment  was  made  to  Kohn  in  1911, 
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and  recorded  l^overaber  16th,   1917.      Cn   crosK  examination 
Kehn  was  asked  wheth- r  Eisen  had  told  hin  he  had  aigned 
a  satisfaction  for   the  .judgment,      Th«  question  i»ae  not 
ansve^sd  and,  while   it  wis  pending,    the   tri&l  judge 
asked:      "'^heie  ie  tiiis  paper    iisen  signcdV   upon  wMeh 
couneel  for   the  plaintiff  objected  oii  the  ground  that 
it  was   not    orooa   examination.      That,   however,    the   court 
orerruled     nd   th<.^  witness  an&wered,    "ter.   jOisen  was  to 
get  #500,0C  if  Ae   signed  il   ana  he   did  not   ^jet   it." 
There  was   eoms  further   colloqiQr  hut  no   further  evidence 
«f  the  signature,      Ooimsel   for   the  plaintiff   insisted 
that,   at   th^^   time  of   the   execution  of   the  alleged  satis- 
f notion  piece,    the  judf,  irvnt  had  already  been  assigned, 
and  argued,   further,    thnt  not  only  did   thf   def fondants 
know  of   the  assignraent   but    that   nothing  was   ever  paid 
on  the  judgment.       louneel    for   the  plaintiff  offered  to 
prove   that   there  was  no    oonsidf^ration  for   the  alleged 
eatisf action  piece;    thnt   it  was  obtained  by  fraud,   and 
that  no  gold  watch  and   ohciin  was  received  anu  accepted 
in  satisfaction  and  discharge  of   the  jud<.7aient,   and   that 
the   circumstances,   under  mxich  the  alleged   satisfaction 
piece  was  executed,   show  th.it   it  was  obtained  by  fraud. 
The   trial   judge  denied  thf'   request  ©f   the   coun£;ei   for 
the  plaintiffs  and   Etating,    •*!   think   tlw  satisfaction 
is  a  bar  to  your  action,"  overruled  the  ynollon  to   re- 
vive the  judgment. 

We  are  of  the  ooiaion   i>ir;t   this    cause  must 
be  sent  back  for  a  new  trial,      Inaesiuch  as  th**  dpfendante 
clain  that  there   has  been  executed  for   their  benefit  a 
written  satisfaction  of   the  juagaent,   the  plaintiff  was 
undoubtedly  entitleo   to  put  in  proof  on  tmt  subject, 
arwi,   furth' r,   to   show  whether  it  was  obtnined  by  fraud. 


S!Soi5f?«iirj,ax«   ??30its  ir.i      ,7IS/.  ^HfUS  %&iSta^-i 

I'^^M'^e  niiqfs  *t*S©,«aia  sa^aM  ^iK^^I  ali©«l  ss^»«»- 
•,4'i;  3a-^  -;t»R  Lifo  ;-  -  bBss^ie  «jft  11  00, 

&»^ijooaia  ima  &3iri»£i9^  saw  aidsifo  Ixia  i^o^jaw  l*Io®  on  #«r{* 
jHciJc.it tax J*g  i??«jr  sfoiM*  1**   «^ltis^'«  b^;^  sttidi' 
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whether  it  was  witho   t   consideration  and  whether   its 
execution  vaa   eubsequeat   to    tiie  aseigiviient  of   the  Judg* 
raent   to    the  plaintiff  with  notice   to    the  defendants. 
IT  th«  defendants   fail    to   show  what   they  pleaded;    that 
the^  save  a  vatch  ani   chiiin  for   th«   Batiefaction  of 
tlie  Jttd^ient,   and  if   the  plaintiff  proved  thct    the 
alleged  satis^faction  piece  was  nevt-r   executed  or  wa.* 
a  firaud  or  v^as   executed  after   the  judgaent  wac  assigned 
to   the   plaintiff,    with  notice   to   the   defendants,    then 
the  plaintiff  would  be   entitled   to   ais  laotion  and   the 
issuanoe  9f  an  execution, 

Oving   to   the   errors   referred   to,    the  judfi?ient 
i»  rerrraed  and  the   cause  remanded. 


mis    » V. 


•  S^* 


ii-mt 


..    :.'iJ-i>0»X«    IT/- 


.>iiii    i&t»« 


so  .  24an 


m.niM  to  au>KRxau  couht, 
COOK  Gomrt, 


m.  corporation, 

ilaintiff   in  ifrrcr, 

va, 

a  corporation*  / 

defendant  la  grr^. 


B-iSLi?ERJ£2>  fH^  Otl^iuii  Q»  Tii£  C0UK7. 

This  case   is  before  u»  ou  writ  of   error   sued  out  by 
the  darner  Conutruction  company,   plaintiff  below,    tn«  auit  aevins 
beej}  brcu^at  for  reiaburaement  of  Bioney  paid  by  plaintiff  und«r 
th«   igorku.cn'a  Coxttpensation  Act   of   Illinois  on  account   of    th« 
d«ath  of   r'ranJc  Itush,    an   aaploye;    it   was  ol&ia>^d    that   the  accident 
wherein  Rush  eustained  the  fatal    injuries  was  caused  by   thft  neg- 
ligence of   etsployes  of  the  Midland  Terra  Cotta  Ccffipany,    uefenciant. 

The  action  waa  one  of   trespass  on  the  case.     The 
declaration  alle^:^d  substantially  tt^Rt  on  October  2,    1914,    the 
plaintiff  and  ^}ef  en  lant   were  'forking  upon  and  about  a  certain 
building   in   thp   ccurse  of   construction   in   the  City  of  Chicago; 
that  a  certain  frank   Rush  was   ^orlcing  for   the  plaintiff,   under 
and  about  a  certain   scaffold,    erected  by  plaintiff  and  constructed 
in  a  gcod  and  workmanlike  manner,   near   cuf  of   the  walls  of   said 
building;    ti^at   defendant  and  its   aerTants  knew,    or  should  ha7C 
knowii,    Uiat  ne,   Muah,    in    tue  course  cf  hie   eAployjnent,   was  working 
under,    around  and  beneath    said   scaffold;    that    it   im,a   th«   o-sty  of 
the  defendant    to   conduct   itself    in  a  careful   ana  prudent  luanner 
for   the  aaf «;ty  of   the  plaintiff  and  ita   servant,    said   deceased; 
that  defentiant,   disregarding   its   said   uuty,   negligently  and 
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oarelrsdly  veakened,    cut  m^ny  and  ftAw«cl  cut  sad  cau&«d  to  be 
weakened  the  suppo'ft  of   «aiu   suaffoJd,    *h^reby  it,    tcg«»ther 
with  the  £iGt6rlcls  aad  «*orJc&en    thereon*   fell    upon   the  dec(»aded: 
that  plaintiff  and  deeeaaed  «r<«re  then  nn<5   there  in  th«  exercise 
of   reasonable   care;    that   by   reaR(?n  of   said   nx^lif:eBt  aots  of 
defendant,    said  Frank  ltt»»h  was   severely  Injured,   ^merefroKi  he 
died  en  or  abcut  October  3,   1914. 

The  accident  occurred  on   the    iate  alleged*   at  the 
Lake  View  iue^p^ng  :^teticn,   %heri  m  ccuxbe  uf   construction   fcr  the 
City  of   Chicago,      The   iiamer  Compziny  ^raa   the  general   contractor, 
and  the  >^idland  C  lupany  wae  a  sub -contractor  for   the  laying  of 
certain    lorvo   cc&ta  work   in  and  about   the  building*   and  in   the 
course  of   ittt  operations  uaed  the   seaf folding  erected  by   tiie 
plaintiff*      the  accident   resulted  by   reason  of  a  collapse  of  part 
of  8.  scaffold*    which  precipitated  to   the  flocra  below  :;.ateri&lb 
tli£«t  hed  been  placed  thereon*   and  Frank  Eusii*   who  was   vrorking   Ln 
the  bi>^Ba$.&it,    was   struck  by   acKf    of   these  soterials  and  sustained 
fatal   injuries. 

The  entire   scaffolding  used   in    t>ie  work   amm  constructed 
and  irnalntained  by  the  ¥amer  Cospany.     ?he   roon   In  Question  was 
about   bO  feet  wide  by  150  feet   long*    the  walla  rising  to  a  a<sight 
of  approxlKfitely  6c   feet,     "^he   scaffold  wijich  collnpaed   «a3  built 
along   the   treat   umll   of   the  roos.      There  were   really  two    scaffolds 
along    this   -^al},   one   rising  above   the  other.      The   top   »caffol<l 
rested  upon   steel  beaai»   which  projected  about  in   feet  out  from  tha 
west   wall   at  a  ueight   of   about   25  feet  frcfii   the  first   floor  and 
were  to  be  u^ed  as  a  base  for   the  constructicii   of  a  gallery.      Hanks 
were  laid  acrouii  the  beai^s,   &nd  a   se&ffold  built  upon   the  planks. 
This   scaffold  was  about  6  or  7   feet   in  width*   and  at  about   every 
six  feet  of   its  Irufjth   reatrd  upon  cress   yi^ces.      The   plarUts   used 
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for  the  top  floor inj?  of  this  •caff old  w-jre  14  tc  16  foot  in 
length,  &nd  en  such  floor,  in  twc  cr  t-aree  irrgulKX  fII^b, 
were  aoae  35c>  bricks  and  other  ffiRtfriBl,  ■skilch   tell  ^diuu,  it 
ie  alleged,  (.he  scaffold  collapasd  by  the  breaking  or  Kiving 
a^my  of  one  of  the  cross  pieces  upon  which  the  plnnka  of  this 
top  floor  rested. 

It  vaculd  «vP^ar  that  there  had  been  an  understanding 
between  the  foremen  of  the  respective  coiopanles  that  any  change 
or  alteration  in  tl^^e  scaffolding  for  the  conTenienee  of  the 
terra  cotta  woricers  was  not  tc  be  attempted  by  the  estployes 
of  the  ifldland  Cojsp&ny  without  first  notifying  the  foresan  of 
the  Warner  Coap»ny.  and  there  was  evidence  to  the  effect  thai 
at  different  tises  the  latter  forenan  had  ordered  the  acaffolding 
changed  at  the  request  of  the  kidland  Icrecan. 

August  Buktanica,  a  carpenter  in  the  eatploy  of 
plaintiff,  who  with  Hush  constructed  the  scaffolding,  testified 
that  about  an  hour  before  the  accident  he  went  up  on  the  scaf- 
fold for  his  saw,  which  he  found  lying  alongside  wiierw  the  terra 
cetta  isen  were  working,  and  that  its  handle  was  broken;  he  no- 
ticed  then  that  the  inside  plank  had  been  torn  off  and  that  the 
upright  and  cross  piece  had  been  sawed  inside  along  the  «all. 
Ursio,  a  bricklayer,  testified  that  half  an  hour  prior  to  the 
collapse  he  was  on  the  platfont,  civ.  to  'SQ   feet  away  from  the 
section  that  veat   down;  ti:iat  he  observed  the  terra  cotta  men 
at  work,  saw  than  aove  a  plank  whicii  ^fas  close  to  the  wall,  and 
also  witnessed  Ui&u   sawing  aoae  part  of  tne   scaffold.   Tnere 
was  further  evidence  tendim;  to  show  that  before  thiat  sawing  took 
place  the  scaffold  was  secure.  *rith  nothing  broken.   After  it 
fell  one  of  the  cross  pieces  was  found  split  in  two,  a  part  of  it 
still  hanging  on  one  of  the  uprights,  and  a  piece  had  been  saws 
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out  of  betii  the  ujixight  «nd   the  cro»8  pieoe;    this  cutting  «xt<9nd«d 

dovnw&rd  about  13  incheo,    in   nn   "L*    ahap*  out   of   the  upri^cht, 

and  cutting  off   the  frno  of   the   cress  piece,    iKavinf-   only  two 

Ifichca  lioldinr,  it    to    the  upriRht.     Ftkb  ttxla  nnd  other  f-vi- 

<i«nc«  plaintiff  urgert   thR   concluaicn    \imt  the  collapse  ^ma 

who 
caused  by  th«   Bervanta  of   the  def endRnt.^for   the  purpose  of 

more  conveniently  hAnciling   the  terra  ootta.  which  they  «er« 
laying  had  sawed  nvwy  part  of   Uie   supports  of   the   acaffold. 
mhieh  so  weakftned  it  ae   to   c^use   it   to   collapse. 

At   th**  cl03(?  of  plftintiff 'a  cnse   the  trial   eourt   in- 
•tructcs'i  the  .Jur^f   to   return  n   fprdict  for  the  def en  Sunt,    ^hioh 
was  done  and  .jud^^^nt  f*f  nil   ca7^iRt   <?nterf?d.      '.'e  hold  tlmt   th«» 
•▼idence  adduced  should  have  been  aubKittcd  to   the  Jury,       /ith- 
cut  passing  upon   ita  w«»iclit  or  ocicluaiTeneao,   we  ar<&  of   tiia 
©pinion   tJiat    the   eTidence  reciecnabXy  tended   to   supicrt   tiie  al- 
legations of  pleintiff  «o  declaration.      If  tlie  jury  bdieved  tha 
t«>6t.lfiicny  of  rlai'i^l^^'R   'ffitreBKe*  66   to   the  ftict  fcnd  location 
•f  the  aawinf,  of   the  parts  of   the   scaffcld,    we   eee   no   reason 
why  It   should  not  have  been  pernitted   tc   use   its  jud^r^ent  t-,»   to 
irtiether   this   caused   the  collapse.      It   would   seem  tc  b©  fairly 
clear,    if  the   supporting  tirebers   of   the  scaffold  were  sawed  as 
Aesoribed,   that  it  wculd  weaken  its  strength,     ilamtiff  was 
not  bound  to  detsonstrate   the  cause  of   t^e  collapse   to  a  otatheiusti- 
eal  ffioleculHr  certainty,      if  there  is  smy  evidence  in   the  record 
fairly   tending   to   support   the   case  rande  by   *'ither  party,    it   is 
the  duty  of  the   trial   court   to   allow  the  Jury  to  pass  on  all   con- 
troverted questions  of  fact.     Burner  t,    3t.   Louis  Bed  &  fefg.   Co., 
206    III,   App,  256,   and  cases   cited.     And,   as     held  in  Bailey  v. 
Rebiaon.   2S5   111,   614,    it   ia  not   enough,    to   justify  the  granting 
of  a  eiction  for  a  directed  verdict,    that    the   trial   court  triay  be 
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•f  the  opinion   Uitit  «  -ferdiot   afrainitt   the  atOYiag  party  wculd 
hnve   to   be   set  aside. 

For  the  failure  of   tja«   trial    scurt   to   le^^ye  to    the 
Jury   the  doteraanatiOB  of   tne  Question  of   negligence  upon   the   er^ 
d«9iO«  aubsiitted  in   this  case,    the  Judinspnt   in  rrrerced  »rd  tho 
esuee  reiXinnded. 

W!mm3m>  asd  RiwAfrDKD. 
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a  corporation,  /     i 
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lEB.   PRESIMRG   JU3TICS  liCSliREI.Y 

rm^irmEii  thb  oj-migk  of  tbj?  court. 

By  tliia  writ  of   error  defendent   seeks   to   have  reversed 
a  judgment   entered  ag:tiinat   it  upon  verdict   for  $1,65(  . 

ilaintiff*8  declaration  consisted  cf   the  cormon  ccunts, 
end  plaintiff   clpijEed  upon   the  rescission   of  a  contract  of  pur- 
chase of  un  electric  aut.oncbil*,    on   the  ground   ttot   the  aeoilnc 
delivered  was  defective  and  not   in  accordance  r^ith  the  contract 
of  purchase.      ?he  testic<ony   tended   tc   aho>v  that   the  contract 
price  was  ^3,100;    that  plaintiff   traded  in  aa  jart   of   the  purchase 
price  a   second  hand   electric  autoxuobile  at  pn  a^ireed  value  of 
$l,<i^0O,   and  also  paid  $25g   in  cash,    and  for   the  bsi]ance  K^ve  a 
series  of  notes,    one  faliint;  due   ev«ry  ti.irty  dayu,    secured  by  a 
chattel  aortgage  dtited  June  26,    1913.     Ihf  ntsw  cur  was  delivered 
to   the  plaintiff  on  or  about  Jun»»  23,    1913,      At   the   tiae  of    this 
delivery   she  verbally  oowplained   that   the  upholstering  on  the 
eeillng  was  cloth  inatead  of   le/ither,   but   according  to  her  onm 
testiisony   she  accepted  the  car  with    the  cloth  ceiling;.      There   ^fas 
soae  evidence   concerning   the  ramish  finish,   but  nothing  very 
definite  and  not/iing    to    aho'^  tlmt    f-his   fijiisii,    if    d-ifectlvo    In 
any  way,    was  not   in    the  aa«^  condition   nnd   easily  observed  at 
the  tiia?  of  delivery.      The  »ain   point  of  cosplaint  seeas  to 
tasTe  been   concerning    m   alleged  defect   in   the  brakes  wiriich  would 
cause  the  car  on  occasions   to    atop,    and  atada  it   difficult  for  the 
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plRlBtiff  to  relett&e  the  brakes  and  start  the  car  aicain.  There 
was  no  proof  that  the  stopping  of  the  car  was  cauaed  by  any  de« 
feet.  There  is  virtually  no   contradiction  of   the  witnesses  who 

testified  as   to  the  aeohanisa  of    tne  brakes;    th<\t   th<^r6   «as  at- 
taolied  a  safety  doTioe  vhich  automatically  out  off   the   electric 
current  when   the  brakes  were  set;    tiiat    tiriese  «rere  kept  set  Uy   a 
ratchet  which  had   to  be  released  by  a  button,   and  that  it  was 
then  necessary  to  bring   the  controller  handle  back   into   neutral 
before  the  car  could  be   started.      There  were  also   other  dericcs 
havlni^  a  proper  purpose.      It  ib  a  reasonably  clear   conclusion  that 
it  was  plaintiff's   lack  of    experience   in  handling,  the  brakes 
which  caused   the  car  to   stop»    rather   tiian  any   defect. 

Plaintiff   is  a  physician,    and   it  vas   estaulibhed  by 
the  evidence   that   from   the   time  of   the  delivery  of   the  car  to  her 
en  or  about  June  25rd,    she  cirove  it  In  liftaking  her  professional    calls 
continuously  up   to  October  ^cnd.      it  also  app^^rs   txAt  at    this 
last  mentioned   date  possession   of    tne  car  was   takeit  by   the  defend- 
ant under  the  chattel  iaort^age  for  failure  of   the  plaintiff    Lo  pay 
the  note  which  fell   due  in  octootsr;    tnat   the  prior  notes   were  paid 
as  they  fell    due*    with  full  knowieu^e  of  all    claimed  defecL«.,    and 
that  no  attempt  to  rescind  the  purcaase   vms  uiade  until   aft««r    the 
••r  was   taken  under   the  chattel  isortf^age,    when   aiie  wrote  under 
date  of  October  24th  a  fo ratal   notice  attetaptiBt^  to  re«icin4  the 
sale. 

At  the  conclusion  of  all    the   evidence  defendant  isoved 
the  court   to   instruct    the  jurj    to  brxng   in   a   v«=>rdiot   in   its   favor, 
which  motion   the  court   denied,   and   thia   is  aauerted  as   error.      The 
rule  is   stated  in  Benjaisin   on   Sales,    vol.   <i,    $ao .   1356    (4th  AM. 
Bd.): 
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«*Tht>  buyer  will   clso  lose  hie   right  of  returr.inp  good* 
delivered   to  him  binder  a  warranty  of   quality,    if  ii«  has   shovn 
by  his  conduct  an  acceptance  of    the-;',    or   if  he  has   retimed 
theffi  &  longer   time  ttuin  wae  reasonable  for  a  trial «    or  haa 
ccnsujased  cacre   ttmn  was  nece8str,ry  for   t<i'?jting  th«H,    (r  hae 
exercised  acts  of  ownerahip  as  by  offering   to  resell   theia;   all 
of  wlJLcli  actt$   uiicw  an  ogreetyetit   to   Rcctpt   the  f^ccde,  but   do 
not  constitute  an  abandciii«ient  of  uis  recsedy  by  croae>action 
or  by  count er«clsiu  in   the  Tender's  action  for  the  price.* 

In  Underwood  v.   v/clf,    131    111.   425,    it  wme  held  that  if   the  pur- 
chaser desired  to  roeeind  tlie  contract  and  return  the  goods  he 
muat   offer   theis  back  as   soon  as  he   dlscorers   the  brerch.    cr  ?fter 
he  hHS  Jruid  a  rcaaonable  tiBie  for   exaciinetion;    and  that   the  right 
te  rescind  and  return  Is  waived  by  retaininp;  aiiu  continuing  to  uas 
the  goods  longer  than  ?nia  necessary  fcr  a  trial;    that  under  such 
circxiBs stance 8  the  purchaser  amy  Iuiyv  rt>ccurBc  for  damages,    if  ^^ny. 
In  a   suit  for  breach  of  warranty,   or  rely  upon  dniaegoa  for  such 
breach  in  reduction  cf    '^he  contract  price.     I'M 8  rule  has  b*en 
uniforcily  held  in  thia  ijtate,      iolf  co.   v.  ?.:onerch  Kef ri^^ crating 
Co.,  25.i   111.  491;    ;:'codfcrd  Diet.   Cc.   v.   ?.<^in^'ton  Typeivrxter  cc. , 
174   111.   App.   244;    .gcctrio   Vehicle  Cc.   v.   Xrice,    lie   111.   Ap;.-:.   594; 
Hakes  v,    Aaron,   182   ill,   *-4>r ,   100,   and  cthsrs. 

Applying   thiu   rule   to   the  f«cts  before  us  "te  ars  of 
the  opinion  tj:.at   tir.e  pjnintiff ,   by  her  conduct  in  retaining  and 
continuing   to  uae  the  car  aa   sh«  did,    aund  by  her  payment   cf   the 
notes  secured  by  the  cliattel   mort^^age  as  they  fell   due,    waived  her 
right  to  rescind,   and  that   the  triPl    court   should  have  directed 
the  Jui-y  as  asked  for  by  the  defendant. 

?or   the   error  indicated   the  Jud{?ncnt  is  reversed  and 
the  cauae  la  retoetnded. 
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tg&.iYmm)  mit  t/iijiioK  ojr  the  ccuht. 

C;n   rebruary  lb«   lyl6,   Andrew    laroa.   i:ierelnafter  oallaA 
plaintiff,   than  tv«lTe  y«ara  of  ai^e,   was   strucic   by  a  freight  train 
aperated  by  tha  Baltieora  &.  (hio  Kailroa4  COi»pany  on  the   tracks  of 
tha  Baltimore  §■.  Chic  Chioag:©   rersiinal   Railroad  rcmpany.     He  brought 
•uit  for  danagee  on  aecciint  of  t^e  injuries  reoaivad*   tmd  u'^on 
trial  had  judgisent  for  |lS,oco  which  the  defendants  say  should  be 
reversed. 

47th  plAce  is  an   east  and  west    street   in  Chicago,   and 
at  the  plaee  'vbere  the  aooiiient  happened  is  intersected  by  el  even 
railroad  traeka  running  north  and  south,     i laintlf f  was  crossing 
the  tracks,   going  west,   and  defendants   su^^est   in   their  first 
brief  that  there  is  no  proof  that  47th  plaee  at  this  point  was  a 
fttblio  crossing,   '>nd   that   the  court   erred  in   refusing   to  instruct 
the  Jury  to   tiiis   Affect.     Whether  or  not  there  was  a  public  orcss- 
iag  at  this  point  was  a  (question  of  fact  properly  subia>ittedl   to   the 
Jury,    ond  under   the  eTidence   tha  Jury  was  emrranted   in  oonoluding 
that  it  was  a  public  creasing.     There  was  t^sti^ony  tending  to   show 
that  people  regularly  used  that  ortssing,    that  there  were  no  gates 
or  anything:  to  prevent  thee,    tnat  the  street  was  open  on  both  sides 
of  the  traeics,   and  that  "people  crossed  rif^ht  along." 

l^rom  the  stories  of  the   xitneuses,   boUi  far  the  plain* 
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tiff  and  the  defendants,    the  jury  property  ceuld  belit^ve   thnt  about 
five  o*elOGk   in   the   f^veriin^  rl«i'^t;iff   r»»3i€      Icag  47th  pl<'ce  rro« 
tiie   eaat   to   t/ie  railroad  tracks,    intcnrirjf   tc    crtastj    tiist  he  had 
croi»»ed  three  ol    the   trades  when  he  saw  a  freight   train,    drawn  by 
a  i>.   A;  c,    eni::;lne,    con&lne;  from   the  north  on   the  fourth  track;    it 
vaa   ccflspoaed  of  about   forty  cars;    thwt  ha   stead   eaat   of    i  nia 
tracic  waitinf:  for   the  train   tc   pass,    ^^.nd   <?«a  jibout   four   feet   from 
the  care  as   they   ^ent  by;    that   the  rear   rn3  of   the   next    lo   the 
laas,   car  was  <intisn?,ed,      3orae  of   the   *7ltneaee«  de^serib'-d   it   hs 
cruauea  nnd  broJcen,   ana   tixpt  th*-  crf>»»-rl'?eo3   on  tiie  ladder  run- 
nin^   to   the  top  were   stloiinp  ont.     Anc^h^r  v.'itnoso  df*acribed  the 
cai'   AS   "saasfaed   frctj   th<»   tci*^';    thst    the  rrcf   wrs   oruehed  cut, 
Cftvisine    the  car   te  hul.<re;    thpt    ptirlrirf  ttrsi«iht   cut   frcit.   the  sids 
of   the  broxen  car   was  a   rod   or  b»r.      cne    ri tress    t^stifiec    that   this 
Btutx  out   two   cT   tnree  feet  frnjs   the   side   of   the  car,    vhile  another 
witness  estiftiated  it  as   sticklnfr  out   four   or  fiT<3  feet.      .ti'ire  is 
unanioiity  in   tiie   t*»stlraoriy   that    tMR   bnr   cnuf^ht    th<3  i^laintiff  by 
the  coat,    drw^ginp   hJm  i»   few  f«et,    then  tiirowiug  xiiai   to    the 
grouud,   wit;^  en*^  of  hit*  lege   uncer  the  "rheele,    which   jfe^ered  it. 

The  credibility  of  rlsintiff'a  *itneei»ea   ie   earnestly 
attacked*    but   gAvintr   full    allowance   tc   nil    aif  1  trimcoa  and  in- 
ecnsistencies.    if   the  ,1ury   ees*  fit   to  give  credence  to   the   es- 
sential  fjict*  as  narrated,    we   cannot    aay    th-~t    the   r^vcord   i^ould 
justify   tiiie   court    in   nnldlng   thnt   the  Jury  was  not  warranted   in 
so   do  in;,;. 

??o  occurr<?nce  wi^nes^es   testified   en  boiia'i  f  of    th« 
defendantfc,      iua  ottewpt   was  lapde   to   shoj?   that  no    auch  train  as 
described  by   the  witnesses  for  the  rlaintiff  had  pfcs.ied  orev    the 
track   in  question  at   the  tisf-  of   the  accident.      This  track  ^as 
knewn  es  a  Joint   track  of   the  i«nnsylyaoia  Railroad  and  ths  3,  &  Q, 


'i'>M  bljL^a-    » 4®£»   'Wi5   5q  .^>iii5   *>t*S!    "^o'fi  "&®i;  as^s. 


Chicago  Terjilnal.      It   eom'-.r.nv.^A  at  3i*th   street  i-.n-l  i'an   bvuU*   to 
near  49th    street,    waere    it   conn.<;t*9!j   witr*   the  ]^,   <^  0.   C.    ? ,   isAin 
tynolip  which    /T*  fif-xt   on  the   »*-3t;    near  4oi<l   street   it   ;^+d  a 
connection  vith    th«  ^tock  ^arrtc.      At  40tL   atieet,    wh**e   the 
joir-t  tr«ek   ron   Into   tfa<f?  latn   lire,    ^mg  a   switch   towur;    frt>K» 
thie   the  nufibers   of  Pll    obt*}  and   «nj»rlnes  *oviiife'  frofi-   tiiis  juint 
tracli    rntc   the  laair   line  ft   thie  t>olnt  ver*  telephoned   to  tk* 
tr»in  £ii9p<*toher '6  cfflo«.     ""hr-  tj^in   di«pntohflr   produced  hia 
records   of    ^uch  tr»tin»,    aho'^itic    lh«t   on   the   fvenlng  ol   Viiv  no- 
cider?  t,    frojfi  four  o'clock  until  siidni^nt,    th«re   ^rHs  otily  one 
Buch   tr»in;    tiiei,   tiiis  c-axie   cntc    che  '"J^in   track   nt   5:l4   p.    'a. 
ThiP   ovifJeaoc   was    ouppleaiented  l»y   t)iat  of    the  oftr   inupectcro, 
who   tftitifitsii  ae    to   ^.nia   train,    KAVin^   evidence   ttii(uinj|$   tn   ah^w 
that   it   contained  nc  oar   wiiicii  vae   xn    the   aa«rt>  eu  ccridiixoii 
descrxbed  by  plnintiVf 'o   vritneaoes, 

if    it  oDuld   bft  aaauft'f'd  *^u  tAnQu*-.atic{iabi.e   ttiat    Lhe 
tram   uet^crxbeU  by  the   railroad  men   wae    the   eawe   that   injured  the 
plaintifl,    tlie  trutnfulneas  of   the  atone*  of   y.l»intitf*»   wit- 
neesee  ^ould  be  open   to   eerious   dcubt.      ^e   »r!»   of    the  OFinion, 
however,    tliat   there  wae    aufficient   eridence  for   the  jury   xo   con- 
clude that   the   witnesses  for   the  plaintiff   on   the  one  hand,    and 
those  for    the   defendania   on   the  oth<»r,   were   t<?»tifving  aa   to 
different   trains.      ?to  one   teat  if  iM  thnt   the   train  cstrrvin^?    the 
oar  which   injured  plaintiff   went  out   from   the  joint    track   onto 
the  aain   track  at  49tn   street,    wnil*'   there   is    ffyidenoe   that   tnere 
was  a  constant  laoTcment  of    trains  bnok  and  forth  for   V'-crioua  pur- 
poaea  upon  the  joint   track,    «rhich  dc   not  go   upon   the  sain   trade, 
of  which  no   record  is  kept.     There    ia,    therefore,   nc  nee«8;>ary  con- 
flict  in   the   evidence,   and   the  conclusion  of   the  jurv  as   to   xjcm 
facts  of    the  occurrerice  will   not  be   disturbed* 

Defendants  urge   that  a  pereasptory  ln>»truction  In 
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their  favor   should  have  bfcCK  tiiveo  uiiaei    the  autcoritv  of  ^.   k  ^, 
J,«  H*  ii»  iJ£'    '' •  iiiliJtijL*    '^^*    111.    5l6,    ?-ri£i   tae   :;3Jte   ca»«   rej-ortod 
in  167    a11.   A^y,.   tiil,   ace  ^idSb    ill,   ^2^4.      That  cas«,   and  other* 
oit&d,    ccnceriQ  a  situation  urilii-c   tiiat  presented  ncv.      In   the 
lieilly  case,   plaintiff   w^s   btruul.   by  a  piece  of   imber   }rig<oting 
frofii  a  lor.d  c;9rri«d  en    the  car.     ilaintifX    tiiere  ucu^^it   to  recover 
upon  the  allegntiOQ^   Itml   thi^  c&r   «»id  net(li^enciy  loaded  oc    chat 
the  pit««  of   tifiibsr  proj^cttd,    .inu   h-lso   tAiut   tiiC    i.i-»ia  v^aa   ac   op- 
erated  that    the   riece   cmsc    Lc    r  reject,    and   tijtt   d<*fenuer>t  xnew  of 
its  dangerous  i^osition.        The  courts  ucld   that   the  u^rre  f -tot  of   the 
projection   did  no:;    tend   tc   prcve   <-:itaer  cf    these  allcgatioiaii;    that 
the  rule  of  re»  xpsa  1  cqui tor  -.iu  not  R)>».ly,    .uriu   Uacre    rti©  no   evi- 
dence ao   tc   hov  the  Iwuber  wuii  ori^inAlIy  laivded,   and   even   xl    tne 
trAin   ;vec   so  cpcrntcd  sa   tc.   oAU&t?   Ur^e  'piec«  to  project,    it   did 
not  Appear  that   it  had  been   so  loii^  jrojectitig   thr.t   the  defcrndant 
•hculd  hAVfi  known   it.        In  tiic    pr»Jacnt  case   the   subut^^xice  of   plain- 
tiff's first   court  la   ti^at  it   wca  negli^^encc:   tc  haul   tiie   car  io 
question   \n   ita  daaa^.i-d  coru;illaR,    with  a  rod  or  bar   t-rcjecting 
frcii,   t!c<>   aide,      .'his   lets  net   iiivc-lvu  tu»y     ufstion  va   to  hon   the 
CRT  c.'>Qe   intj   this  ccndltion.      :  Isintiff   is  net   onctrricd      \  th  this. 
In  tnia  respoct  decisions  oonGerning;  iajproper   loe-dtn^i  are  net   in 
point. 

A3   tc    tae   suggettlcn   that   thnre  la  nc   evirier.ce  as  to 
hew  ^  7nc   the  oar   in  curstion  h^d  >;een   in   Ite   dfws*^,ged  ccnc'.itlcn,    so 
as   to   charge  the  defenclsnts  Tilth  kricif7lt'<'it:e,    it    i?    aifftciprt   to  say 
ths.t   If   it.   wvt    in  the  badly  dferanf-td  crnditicR   cUecriboci  '  y  fUc  wit- 
nesses,   dttf^idants  would  be  pre8U]B«>d   to   see   this  when  the   train 
ims  first  suide  up;   if   it   occurred  after  the  train  «as  made  up,    it 
eoold  only  have  been  caused  by   so  violent  an  aocltient  aa  to  at  tract 
the  iibieediate  attention  of   the  train  crew.      It   would  seeau  clearly  to 
be  negligence  to  haiil  a  train  containing  a  car  so  wrecked  or  damaged 
as  to  cause  broken  parts   to  project   so  far  beyond  the  ordinary 
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width  of  the  cnr  p.c   to   pn(lprif:er  p-rarns  1  ef.ltinately  et?<ndlng  nenrby 

withjn    the  uru»'1    j+na  cuetoffiary   safety  zone,      it   wna   twt   error  for 

the  trifti   ccurt   tc   refuse   the  per«r.ptcry   instruction  nnd   to   leav* 

t©   the  Jury   the   qu?»Htion  of   whether  und^r  th«»  conditions  preaent 

the   evidence   supported  pl?»intiff»e  slletrnticne. 

Xt   ia   utroHKly  argued   th«t   it   v»«8  r*?v;-raible   error 

for   the  oottjrt    to   >!▼«  S't   ("I-intiff's   m'tn-Bt    inatructlon  Yc. 

6,    'rhich    is   «8   fcllcvs: 

"If   the  jury  believe  frcafi   the  evidence   thst    the 
plaintiff,    .Andrew   '^nrrtn ,    -tvii    fn   t}ii»    •Tfrfri»<j   of   oriln^ry 
cf»re  for  »  chil'J   cf  hl;3  «se,    Intel lifeonce,    capacity,    rtis- 
cretlcii,    "nd    exp^rienc?,    for  hie   o-rr    jpfetv,    nnd  "as    In- 
jured by   the  iie^Jig*^noe  of   the   «j»*f  indent  a,    as   ciisri.ed   in 
th«   dpQiffrfltion,    then    the  Jury   should   find,  tli^   d'?fendante 
guilty." 

The  partloulRT  point  of   the  ntt.»ck   is  nion   the  ^^crd   "tsb"    in 
the   second  line.      It   is   true   ti^nt   rl»'intiff  Bee»iiB   tc  have 
courted  trouble  and  Jeoparded  hi»  ce»e  by   using    the  word   "vae* 
in   thie  connection   instead   of   the  stereotyped  and  ftpi  r^ved 
word   "while,"      It    is    epJ  d   that  by    t/ie  u«e  of    the  word   "*¥»«" 
the   exereifle   cf  ordinary  cere   is  not   oonrteoted   witu   the  tcci- 
dent,    either  ao   to   tlwe  c-^  ciroJUflntHnceB.      ^lil  e   t;iio   iuptrwc- 
tion   is  f«irly  open   to    nuoh  erlticiais,    we   do  net    think   t}iiit 
under   the  circumetnnceo  of   this  c?«Be   the  glvinjf  ct   this   in- 
struction  in    this  form  reouires  n   revereel.      "^here  was  n© 
controversy  in   the   evidence  hs   to   the  oondnot  of  rlalntlff  at 
any   tim^  durinfc  the  occurrence,    so   ih»t   the  Jury  would  proverly 
underetf^nd    the  inetntction   to    refer    to   the  continuous   con.luct   of 
the  plaintiff  both  before  and  at   trie  iriutant  cf   tne  accident. 
Purthermore,    the  inetniotton  ijiay  be  read  as   referring  to  "the 
exercise  ©f  ordinary  care   ♦   «     as  cliarged  in   the  declaration;* 
and  the  avei^icnt  of   the  declaration  rs    to  plaintiff's  care  has 
reference  to  his  conduct  while   "crossing   th«s  said  railroad  on 
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th*>   ?fld  47th   rlRce.*     This   ■ffnuld   include?  hl  a  crrtlnwons   ©ssen- 
tlfi^    r<^ndMct. 

''cr  tip  ri^Rscna  nbove  indicated   the  jud/Tr^prjt   13 
•ffir&ftd. 
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AUVA  L.   SSAR3,  )  / 

Appellee,  )  / 

)        Ajii6a.  mm  hukicipal  ccort 
^s.  )  / 

}  /         GK  CHICAGO. 

AJ.EX,    iiCL>-ART2,  )  / 

Appellant.        )         / 

/ 

\  / 

Thltf  is  a   iiulb  for  rent  of   store  at  55  HorUi   Dear» 
bora  street.     ?he  l<?ttsc   inYolTed  «a»  «xeeut«d  in    jeroiuuber,    1914, 
by  the  plaintiff,   AmtA  L.    aears,   and  cae  jair.ue.   Rothsohild       The 
latter  conducted  a  luocU  ro<»  on   tlxe  VTeiuXunm  until   f^zyvll  a?, 
1317,    fiiien,   «itli  tixe  conaent  of   tue  lessor,  tie  asaignsd  the 
lease   to   tue  defendant,    oCi^warts,   w^^o   took  ifskiediate  poaaedsion 
and  ocntlnued  in   the  budineas  until  about   the  6tu  cf  August, 
1918.      In  accepting  the  assignatent  sekwarta  a^suas^d  trnd  agreed 
to  abide  by  all    th.e  covenants,    eonditicna  and  obligntions  of   the 
lessee  under  tlie  lease, 

Gn  August  5,    1916,   considerably  luore  than  a  year 

after  defendant  took  possessicn,    the  chief   sanitary  inap>ctcr 

of  the  City  of  Chicago  notified  hisi  as  fell  owe: 

"Hesjectin^   the  restaurant  operated  by  you  in   the 
ba8ei>vi*nt  at  Z»i)  Ticrtii  '.iiisi'tcrn  street,    I  h?<vo   tu  advise  you 
thftt  for   8Cffie   tisae   the  de|,artiaent  has  been  endeavoring  to 
cure   thfi  ^(sry  aerious  cciiuitiou  res--ltini=>  froE  >cur  iestau- 
rant  being  overrun  with  ccckroaches  and  evarsis  of  fflOSHuitoes." 

By  the  second  pttragraih  of   the  l^se   it  is  frovided 

"Tiiat  oc  prumiaes  or  representations,    except   such  as 
are  endorsed  here-ii:,   xiave  be^3n  ii-de   to   the  lessee  by  leeaor 
or  any  of  1  easier  *s  rej  reaeatattves  or  a^ie-Kts  reaj  ecting  the 
condition  of   said  ].rfci..ise3,    ox    ti,e  ^skinij.  ut  ctet   tf   the 
lessor  cf   repairs,   nlteraticns  and  iii^prcve^ents  or  additions 
of   nny  nature   in    asid   ^^rtjitieee,   una   the  takini^   of    lUtiitdJiiiion 
cf  said  preisises  by  the  lessee  si^all   be  oonciusi-ve  evidence 
as  a^vainst   the  lessee   Uiat   aaid  jieriaes  were   in  good  and 
Bstiafnctcry  condition  -i?hen  josaession  of   the   same  was   se 
taken,   and  lessee  will  keep   said  premises  &ua  appurtenances, 
including  all  water,   waste,   sewer  end  other  >  ipes  and  pluiab- 
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ing  HrnX  &11    sidttMilJc*,   catch  basins,   vaults  and  roof   in  good 
r«pair  and  in  a  clean  and  healtiifal   condition  and  in  accord- 
ance with   the  City  Crdinano«a  and  the  direction  of   tiie  j  rcper 
public  cfficers  uuring   %he  tera  of    tuia   lefee,    «?itnout  expense 
to   lessor,    «   *     arc  Ui«   lesser   ditall   not  be  liable  fer  any 
d^-wAge  to   aaid  personal   property,    to   said  presissa  or   to  said 
lessee  or   to   otnor  persons  or  property  caused  by   smter,    elec- 
tricity,  stea^,    sewerage,   illUi^iuHting  g«B»    sewerage  gas  or 
odcrs  or   oy  any  acts  or  nrrgleot  ef  etlier  tenants,   oceuiants 
or   the  aaployes  uf    Uic  buixaing,   or  any  otijer  perscn,    or  caused 
in  any  ether  ^.anner  v?iuat soever." 

Defendant  gave  up   possession  August  6,   191d,    with 
rent  unpaid  for  the  aonths  ef  kay,   Jane  and  July,   axsoanting   to 
|75c,    suit  for  vhlch  «ae  cos^eneed  July  l^th.      in  due  course 
three  affidaTits  of  a^erits  were  filed,  all   cf  ^«hich  ea  iiactien  of 
plaintiff  vers  successiTely  stricken  fros  the  files,    the  last  on 
HCT^titoer  3,   1916,   and  defendant  elf^tisg  to   stand  by  the   sa^ie. 
Jttd|<:sient  im»  entered  for   the  a&cuat  olal«ed,      Fros   this  defsaodant 
appeals. 

The  affidavit  of  aerits  last  referred   tc,    in   ijub- 
stance  denied  Utat  th»ire  wae  any  rent  due  as  claiaied;   alleged 
that   some   tiiue   during  April,    191h,   defendant   was  notified  by   the 
dcpartCi^it  cf  health  of   the  City  of  Chloa^o  tiiat   the  prea^iaes  oc- 
cupied hy  hia  vould  have   to   be  vacated  on  account  of   the  unsani* 
tary  condition  existing,   therein,    thereupon  he  tooX  the  a^atter  up 
with  cae  Ma^ill,   agent   for  the  plaintiff,    ttuo  infoxued  hia   that 
he,    the  defendant,   »ould  not  be  called  upon   to  pay   rent  until    eueh 
tiae  as   the  premises   aiiould  be  put  in  a  condition  agreeable   tc 
the  departsicmt  ef  health;    that  upcn  this  rerresentation  the  de- 
fendant re«sained  in   the  premises  until   the  6th  of  August,   191b, 
eben  he  vt^a  ordered  by  tiie  department   of  h«?alth  to  vacate  i^eiedi- 
atidy;    further,    that   the   said  a«^ent  of  plaintiff  repeatedly  as- 
sured hijSB  that  he   nould  put   the  premises  in  condition   ac   that   de- 
fendant vculd  be  abl^   to  continue  ths  buaineea,   and  that  he  «rould 
have  to  pay  n©  r«jt  until   the  roaches  and  swarxis  of  aosquitoes 
had  been  r^oved;   also  that  defendant  had  suffered  great  daa^agea 
by  reason  cf  the  failure  of  the  lessor   to  put  said  prwaiaes  in  the 
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ooadition  required*  far  in  excess  et  the  asount  olnlssd  by  pinln- 
tiff*   and  p^roposed  in  defense  of   said  suit   to   recoup  hijsaelf  for 
said   dRSi&ges* 

ife  hold  tLat   the  actien  of  the  trial  eourt   in   striking 
defendant's  affidavit  of  iaerits  frcK  tiic  files  was  proper.     jBgr 
the  lease  the  lessee   s^ecifiaally  covenanted  to  keep  the  prcsiises 
is  gccd  repair  and  in  a  clean  and  healthful   condition  witiioat  «x« 
pense  to   the  lessor*   emd   U.at   the  latter  should  not  he  liable>  for 
any  dssasiEea  tc   tiie  pressiees,    or  to   the   lessee,    caused  by   srRter, 
electricity,    steas^  sewerage,    seeer  gas,   odors,    etc.,    "or  caused 
in  any  manner  vhatsoever."      Defendant   in  tils  brief  he^re  filed 
evidently  proceeds  upon  tne  theory   thet  the   trouble  he  coaplains 
of  originated  on  pres^ises  adjoining   the  restaurant,   and  over  tfixich 
he  had  no  right  of   supervision.     A  reading  of  the  notice  sent  out 
by  the  city  authorities  B^kes  it  clear  that  the  troublesose  spots 
were  under   tixe   ^idecralk   in  front   of    the  premises,   and  beneath  the 
floor  of   the  roc^  occupied  v.y  defendant.     The  part  of  the  lease 
sibove  set  out  contains  covenants  icaking  it   incumbent  upon  the 
tenant   tc  keep   said  pre£;^laes  and  appurtenances,    including   eide- 
walks,   catch  basins,   vaults,    etc.,   in  good  repair  and  in  a  clean 
and  healthful   condition.     Furtiier&iore,   the  alle^-ed  representations 
of  the  lessor's  &gent  could  not  be  introduced  to  r^ry  the  tenss  of 
the  writ  tea  inetrusest  wader  seal. 

Ihat  Is  stated  by  def  en^iant   tc  be  an  crder  by   the 
depar^ent  of  health   to  vacate,   vrui  as  a  satter   of  fi^ct  a  vamiG^ 
that  conditions   would  have   to  be  improved  or  the  elosxng  of  his 
f>Iaee  ef  business  «ould  be  reccamended. 

Applicable  tc    the  situation  before  ua   in   tne  language 
of  the  court  in  Bigbie  v,    ^efighsan  Co.,   126   III,  iipp.   ^'i 


t»ff  ?»e^fi   .&»3i?sf54  frit?  10  #a®^s  »i  i^lfuvdM 

^^vT  xrf  -i«i>xo  its  »tf  Oi?-  ^ii[«i^n<»lE»ib  Tg^  b&in<^»  Kk  S»y- ' 

%iiAA  J0  ;^i«oCft  «ii-J  -s^  AfirTaitqai  94  9i  i.fo«  sac 


"If   it.  be  conceded   that   tlxe   evideuc*  cantaioed  in   th« 
reoerd  tend*   to   establish  the  breaches   cf   the  ccven&rits  of   the 
le«ae,   »9  contended  by  appcllnnte    (as  to    ^.ach  we   express  no 
opinion),   and   t>^t   th«se  breftchea  asount    tc  a  ocnstructive 
evicticn,    the  conceded  fact   re^utins    that  appt llfcnts  voluntarily 
occupiisd  the  preriiaee  deacribt^d  in   the  lease   .JiuTlnt^   the  oiODths 
of  oftptentber,   rctcber  and  Kovetsber,    1SC4,    during  «h,ic/i   the  rent 
of   the  I'Tesdaee  accrued  for  which  the  JudtvfB<?nt   vvas   entered,   w»d 
appellants  cannot  be  hctard   to   say   Umt  nc  rent  is  due  lor   thos* 
•ion  the,* 

It  follows  from  what  has  be«n  said  Uiat  there  could 
be  established  by  pl&intiff  no  foundation  upon  v?hloh  to  b»se  hla 
alleged  clnia  cf  recc*^pment. 

The  Judgment  of  the  runicipal  court  is  affinoed* 

AFFIBliEi). 
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S.  HUi^QlA,  /  )  of  Chioair©. 
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Defendant  by  tfcle  a/r  to  hnvi*  jreverweil  ft 

ia&gmnt  &e»imt  him  far  t£9B,oi,,  fci*«,cr©A  In  p.  suit  brought 
upon  a  promlsittory  note  flat*a   >^ti*<:uBt  ^,  1916,  mna©  by  <m« 
H.  H.   Cobb  to  th€>  OTier  of  F,   :4u«ihlft'  ■    ^  irBf^fi  by 

the  defend  act. 

The  evlfiono«  shows  s,n  ,.*   i-.aa  not«  was  ;;'-"■'   *  :•  th« 
defenflr.nt  to  the  plaintiff  beforfl  «aHtttrlty{   thr.i.  .  ■  ■   -f^ll 

aue  on  ri»o«?t»b«T  8,  1916,   It  vnm  pr«»entea  both  to  i  r 

and  the  enfloralng  def«xidant,   an^  the  latter  promleed  ^  pay 
If  Cobb  did  not.     On  P«tcpwb«r  15th  lioehlaa,  without  aay  auth- 
ority, brought  suit  in  hl«  oim  nftme  «^-:ftlnat  Cobb,  which  salt 
wa»  p«ndln«  until  Karoh  0,  1917.      In  Jane,  1917,   an  ftttornny 
for  pl»U.ntlff  intcixTi*i««d  th#i  dftfi^ndfuit,  «ho  pr  o  p«ty 

In  a  few  days  If  Cobb  did  not.     Ftirther  tirente  broueht  prom- 
leea  ftrom  th«  a«»fendant  to  pay  th«  not«,  whi«h  v^ere  r#pflat©d 
In  the  l?4tt©r  pnrt  of  1917  and  the  first  p^t  of  1S»16-     Later, 
on  i'ebrttary  1,  1918,   d«f«naRnt  vrrot©  to  plaintiff  promlslnf.  to 
p>^  the  not«.     A  anit  waa  brov^jht  ia  July,  1917,   bj'   th«  plain- 
tiff agftlnat  Cobb,  who  waai  »>■■  o   Insolvent. 

P^fccflant  oannot  now  s«t  up  Isehes  on  t.H©  part  of 
plaintiff  &B  B.  fief»n««.     Fallore  to  bring  sulfe  ^alnet  Cobb 
upon  maturity  of  th«  not*  wns  olef^rly  induced  by  the  proroiaes 
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of  i^ttehlna.     The  rale   la  that  where  surt  endorser  proour 

poei  t.  of  lection  fligalnet  thp  «mk«*r  of  a  uote  by  promising 

to  pay  the  ith  full  kx.'.  of  the   ffects,   such  i- 

<  .     jri or r.an  v.  I  cat,  41   111.  ;347. 
i'  ao  mftrit  In  the  point   that  l\u  le- 

ohBi  ord«r«d  to  diamlas  his  aalt  tigalutit 

Cobb.     kutthiiTiH  ii*i*i  ao  rleJit  to  brine  euoh  auit 

not  the  party  In  whom  th©  legftT,  titl«   to   the  n: 

Caiapboll  v.  jiwg>Hrl£ft,   3  111.   479.      T  "ils  is  no». 

the  %n&or»9r  w»i»  i(<aor*»it  of  th©   sAft'^-r   --^    n- 

cover  from  Cobb. 

Th«   jaOgnent  iu  rifht  anci    i-    .-     .-        ► 
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UIC&ASL  ABaAlOFy  and  /  ) 

HiUi^Y  L.   ABU.'UiOr.f,    trading  }  Circuit  Court, 

as  AbrsJMff  Brothers,  ) 

iiippdjiluuts,  i 


Cook  *^<ninty. 


In  the  isattQr  of  the  csnt^isipt 
•f  MZCHA^  AB'tASOFF  an4 
lAHRY  L.   ASai-JIO^,      y 


By  this  sppeal   defend^ats   seek  to  haY«  revArsed  an 
order  of   th«   ohanck:llor  of   th«  Circuit   Court   f In  ing    esch   of 
theuB  ^OC  for  eontosipt  of    court  for  violatinfr  h  tes^orary 
injunction  tht  had  be«n  ^rnnted  on   DmcewitvT  5,    1913. 

fh«    injunction    -i^vtii  entered  upon   notice   served  upon 
tho    oefend&ntii  and   their   appearance   in   o^^^^i  «^.urt^     it  on* 
Joined  thofs  froai  ccmducting,    using  or  <^h«*^tiiMP  on  ^^  public 
streets  of  Oiiici«go   h^d  vicinity,    <tny  taffcal)  icienticcil  vith 
or  like  the   t^udLoab  of  the   coaQ>lAinant,    th;..t   is,    with  h  cab 
body   the  larger  part  of  which  ia  feinted  yellow,    with  ^lack 
■Muldings,    the  upper  part  black.     The   injunotional  order  pro* 
eeeds  vith  an   (;l%bernte   and  detailed   description   of  the  de- 
sign,   style   und  finish  of    the    taxic&b  vhoee   initetion  was 
prohibited,      iiubaequently  a  petition   for  s   rul«   to  show  cause 
was  filed,    setting  up   the  fact  thtt   the   defondants,    after 
dtte  service   of   the   writ   of  injunction  upon   thoB,   had  disobeyed 
the   cr^urt'e  order  and  Tioiated   the  writ.     The  rule  *»8  entered 
sad  res94m'::entB  filed  an  answer.     I'ne  matter  oaaie  on  for  hear- 
ing,   and  after  evidence   the    court   found   each  of   the  def  en  dents 


mI 


•2- 

guiltjT  nnd  entered  the  order  fining!  them. 

As  the  certifiCBte   of  evidence   ie   not  tefore   thia 
eottrt»    thff  only   questions  before  ue  relate   to   tVie   jiiric-dietion 
of   th«    chrncf-llor  to  enter   thr   prcliminery  injunction,    fi^nd 
ehethar   or  not   it   ie   oufficiently  certcin  and  definite  in   its 
tersks  • 

It  does  net  «ee»  to  lie  eerleuely  contended  thst  the 
d^aneery  court  did  not  ha^e  jurisdiction   of  the  psrtiec  end 
the  Bubject  aatter  and  the  poerer  to  enter   the   injunction. 
Illinois  statutes,    Iturd,    chup.   67,    sec.   63;      chsp.   69,    sece.   1 
•nd  S;      Glay  v.  i-eople.    94   111.     vpp.   f>98;      Peop Ie   t.    Kipley.    171 
111.   44;      grand   Opera  rouse  £o.   r.    >Upleg.    16^   111,   App.   170; 
People  T«   tf.cweeny.    2JJ9  ill.   161. 

It   ie   eetahlished  by  nuneroue    'ecisions    in   this   et&te 
thr.t   if   the    court  hne   jurludlction  of  the   -parties    nnd   the   eub- 
ject   Eatter,    vv    Injunctional   rrrtrr  rmde    in   the    exercise   of 
wach  Jurisdiction  raict  be  obeyed  until   it   Ie  leodlfled   or  eet 
6&ide  by  tbr   cnirt  rv-^Virip    it,    or  rcTerr^ed   In  n   direct  proceed- 
ing: by  appeal  or  on  error.      lteopol<f   v.   People.    lAC   111.    f>52; 
ei;«-k  V.  Burke.    163  111.   S.'^*;    O'Brien   v.   Pnople.    '216    ill.   354; 
I'r.-iiAiain  Union   v,  Pooply.    2'^  III.   .^55;      avrlBtian  Hq*»p jLtftj;,  ▼. 
Pe^^lo,    3.3   111.   ^I*. 

DefendsMJte   do  not  properly  ruiae   in   tha    record  the 
questlMi  of  the  certainty  r.ad  deflnlten'tss   of   the  injunction, 
for   ths?  recron   that  th^sre   ere  n*>  n^sig^ment ts  of  error  touchier 
this.      It  has   been  held  that   a  rcTiewing  ccwrt     cnnnot  consider 
alleged  error*  Tihich  are  not  asBigned.     Anglo    ^yeadng  Oil  Fields 
▼.    Killer.    216    111.    273. 

Injxmctlonsl  orders   containing  prdiibitions    siailar   to 
these  before  us  have  been  upheld   ae   sufficiently  definite  and 
certain  in  Kokes   v.   Mueller.    72   III.  App.    431;      Mossier  ▼.   Jacobs. 
66  m.  App.   571;      *e in sto ek.   Lubin  &  Co.    ▼.   fca-rks.    109   Cal.   529; 
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yftirls».aJC3  £&•  r,  ^goll  af^j,.   C£.,   77   "od.  369. 

tile  iftlat  of   th»  iujunctlou  orlifsr  *:s3  to  ys-^f^jat  th« 
4efaii4i)jata   from  ^paratiK^  tiixics5>'j   a-hi^H  tj  T^.-^scn  ©f  their 
ahitptt,    design,    colors,    etc.,    cruid   --«  btid  to  1:'«  an   imii.^iXa^ 
d«»i^^c  £0  iEi2Xea4  p^rstins  d»3!<clrixig  ta  hire   texie9l>».      It 
«a«  not  aec^s<3>&r/  la  z'as  orlcr  to  defln*  «itl>  j)  (irtieults^rlty 
»X1  of   the   <ict«lls  which  a^i^srlit  be    ccnjti^aed  to  t.<^  ;w   isvltation* 

ap»n  ttt   r^ceri  baforo  ua,  and  uader  the   la*,  tb« 
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BAT  I  OH  AL    BAJHK   O^   Cilia  AGO.  .'  ) 

Appellee,         ji    ) 

i     i      AiK>ij^..  mm  kunicxi-AL  court 


T9. 


S.   BRADY.  #  ) 

l^i^ellAafB.  ) 


Oi'  CKICAOO, 


BSXIVKKSD  THTf  OJ^KICF   OP  TK2  COin?T . 

plaintiff  brought   suit  as   tLe  holder  of   two  prcctieeory 
notes  laade  by  tlie  defendants  for  gl.iiUO  each,   payable  to   the  or- 
der of  Grahaa  *-  Sone  and  endorsed  by  the  pny^fB,      Upon  trial   by 
the  court  Jud^gaent  «ao   entered  against   tue  defendants  for 
$2,572,49   from  *friich   thi«y  appeal. 

Complaint    i3  msde  of   the  action  of    th^   trial    court 
in   sustaining  objections   to   queationa   nn  i   tc    Uie  adtiiissioa  of 
eridcnce  tending   to   present  f\  defense,      Tho  objections  aight 
properly  be   sustained  on   technical  grounds   alone,   but   in  our 
Tiew  of   thp  mnt-tpr   it   is  unnTesfsnry  to  coiasont  upon   the  fona  of 
the  interroi;«tcrie8,   for   the  jurt?<K(a«t  must  be  affirmed  for 
reasons  of   substance. 

The  itCKTS   of  fpct  which  defersdants   sou|rhL  to  present 
were  tiiot   the  payees,    Crahaai  ^   t3ons,   bankers,   on  June  <;9,   1917. 
which  was  prior   tc    the  aoeturity  of   the  notes    m   queBtion,   were 
forced  into  bankruptcy,   at  which  time  the  defendants  had  on  de- 
posit witii  thea  a  bu&  over  H*OG<:,   and  that  about   $2,4C<'  of   this 
scBOunt  was   the  credit  for  said  two   notes;    that   the   defendants 
never  got  any  part  of   tiiis,   but   it  was   simply  credited    to    their 
account*   and  before    ihey  drew  against   it  bankruptcy  procsf'dings 
were  beieun,   and  thus  the  consideration   for   tne  notes  failed. 
Sren  if   this   should  be  conceded   it  ^ould  not   constitute  a   defense 
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to   tiie  notes   in    th.^-  tiAnda  of  anoWiar.    a  bona  fid«  holder,    and  wa 
find  no   ooatention  in  defenditnts*    aff xdaivJit  of  aerits  or  in 
their  brief   tJiat   the  plaintiff   was  not   a   oohr  fia«  hrlier  of 
tiiffi  notes. 

It  HppeRra   thnt  Grahaa  4c   Uona  were   indebtea  to    ttie 
plaintiff   in  n   considerable   amofint,    said   to   be  about   §100,000. 
and  thnt  the  notes  nade  by   the  def en  innta,    together  with  othara 
aggreeatinf?  about  |e150,Ov;0,   were  TledKed  with  plaintiff  ua  col- 
lateral   aeeurity;    <tn'\   it   1^  trlaiaBefl   ^hat   In  this  collateral 
there  were  auffieisnt   aecfiritiea  other  tnan   the  limiy  notos   to 
pay   the   indeotediieae    tc    th^  plaintiff.      -;a  kno*  of  no   rule  whieh 
would  ocit.pel    tue  lAclder   of   collateral    aeearities   tc  prooaed 
atialnst  any  particular   security  rather  than  another,      the   rule 
has  baexi   stated  frequently   tttat   the  pledgee  amy  proeised   against 
any  or  p11    cf    tke   securities   »t   his   election,    anJ   csmuox,   l>e   uuis* 
palled  to  procef»d  against  on*  before  resorting   to  anoUxer.     31 
Cyc.  ^65,   and  aas«e   cited,      ir^e   creijitor  may  ccllect  the  w/tola 
aaouttt  of   the  cdll'»teral»   and  if    tncre   is  any  surplus  acove  his 
own    debt  liC  holds   the   &amt    ao   trui»tee  for  hi»   debtcr.      It    itas 
thuc  h<ld   La  X  eeccck  t.   ifr_iHij,-8,   -i47    ill.   467,    «here   the  court 
salt^:      *  I;;    such  a  case    the  ftsker  of   the  secaritles   is  not  con- 
ctmed  Lov  the  pi  *:4fe:or  r^od  pledgee  stiould  settle  between   tXieat- 
aelves  but   it.  held   fcr   the  full    sircunt  of  his    debt,      ("^ocke 
T.    re-«s.gri,    75    Jll  .    215},» 

refer dsf.ts   I'lao   eouiht  tn   shew  by  objecticsnabla 
quest icne   th»t  r'rrahasi  a.   .i.ens*    indebtedness  had  fallen  due  and 
«88  extended  aft^r  defendants*    notes  were  pledged.      It  would 
aiaJtc  EC   difference  ©Ten   if    this  was    the  fact,      in  the  Pbaence 
of  a  distinct   intention  u^tween   the  pledgor  and  pledgee   to 


...  :v»&    iilii    'sel 
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mttnct  the  pledge,    it   continues  as  a  tjO  id  security  re^i^arcUeji* 

of   the  chruigeB   in  the  oripinsl    in  !'?bted[ree»,     T>ip  rnl*»  is   thiis 

•tAted  in   il    eye,  t'iil ,   with  onset*  cited: 

"vVhere  prcp«»rty   is  pl.?r^,|i;ed  to   sscara  a  note,    the 
esfteneion  or  renewal   oi    \-he  note,   even  tihou^ih  the  u^w  note 
is  given  onlv  for  an  unnnid  balnnoe  on   the  old  on*?,    or    In- 
cludes ml  BO  anctiirsr   debt,    cr   ths  c}iii.y.p,3  of  the  Ind'-sbterlness 
into    th«  form  of  a  .jud^osent   dcea   not,    in   the  absence  cf  a 
distinct  intention  cf   thf*  parties,   iifl'ect   the  pledge,   but 
it  continues  as  n   valid  and  effectual   security  until   the 
debt  is  paid,^ 

Ko  ralid  reason  is  presented  for  di.»turbing  the 

judgment,   sna  it  is  affixated. 
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CHX6A0O  ABXSA  COMFAHY,  •      /        ) 
oorpox«tioa,  i         ) 


rm^ivmwn  the  oj^ikiob  of  thjs  court. 

Ji'lalntiff,  a  dealer  in  hardware*  brought  suit  for 
ItesiS  of  Bberohandise  sold  and  delivered,  and  upon  trial  by  the 
court  had  4ud£;aent  againot  the  defendant  for  $2^9,58. 

Defendant   says  thla  Judisijaffnt  eij^ould  be  retersed  for 
the  re«aon  Uiat  it  nas  not  tne  party  livho  bought  the  goods;    that 
it  is  a  oorj;oration  owning  a  large  building  at  5975  Broadway, 
Chicago,    wnich  it  had  used  for  eoae  years  as  a  Bleating  rink  and 
restaurant,   but  that  on   th«  firat  of  June,   191B,   this  was  leased 
to  one  Karry  C.   Wood,   who  had  been  defendaist**  vioe  president; 
that  on  that  date  wood  took  pott»e«sion  and  siade  certain  changes 
tttr  »hioh  the  hardware  in  question  was  purchased,   and  henoe 
Wood  is  obligated  for  thia  bill,   and  not  defendant. 

The  court  could  properly  find  from  the  evidence  that 
the  defendant  had  been  saking  similar  purchases  of  the  plaintiff 
fro»  tl«e  tc   tlm«  for  about  three  years  before  the  particular 
Indebtedmess  in  question  was  incurred;    Uiat  th*»ss  purchases  were 
eaade  for  defendant  by  its  autiiorlaed  af^ent,   August  quandt,   all 
of  ndaich  had  bean  paid  for  by  the  defendant  when  bills  for  the 
MBie  were  presented;    Uxat  the  first  order  given  for  the  goods 
in  question  was  on  June  5,   I91fi,   written  upon  atation»ry  bearing 

the  naiBO  of   the  Chicago  Arena  company,    the  defendant,   and  that 
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like  order*  were  fl»de  out  for  the  Tsrioue  itene  clalaed  by 
plaintiff,   upon   the   eaase  kind  ef   etotlonery  and  eigned  with  the 
defendant' «  na»e,    by  quandt,      Bo  notice  of  a.  o^iftnge  in   ovm«r«hip 
or  BUinBfrment  from  defendant  to   s?ood  «m»  ever  given  to   plaintiff 
or   to   the  public,    »o   f«*r  «a   the   evidence   ei.ewe, 

The  rule  is  tiiat  where  a  pejreon  wae  formerly  the 
fienernl  agent  of   another   in  a  certain   line  of   buaineea,   hie  seta 
as  euou  within  the  •cope  of   the  authority  forr:erly  poaeeaeed  by 
hi«  will   still   bind  hie  foraer  principal  after  the  authority 
hae  been  determined,   until    the  parties  who  have  been  end  continue 
dealing  witii  hi«  "•   euca  agent  »re  infoimed  of   the  determination 
of  hie  authority.     Diverey  v.   Kftllogii,   44   111.   114;   ^ontelione  v. 
Republic    Iron  ^,  iit9«lCo,,    143    Ml.    HP,   415;   tverch«nta*   Bank  v. 
Tiiohole  &  CO.,    223   111.   41.      ^9  hold  that   the   trial    court  wae 
justified  in  ap« lying   this  rule  to   the  facta  of   thia  case,   and 
correct  in  its  conoluaion   that  under  the   evidence  liability  for 
the  price  of   the  gooda   sued  for  ahould  be  upon   the  defendnnt. 
*ood»a  B«n«»j:ement  of   the  enterprise  waa  not   auc- 
oea8ful,and  negor.i'nticna  w«»re  entered  into  by  hlja  with  hia  credi- 
tors looking  towarda  an  n«ree«ent  and  aattl assent  of  hia  obllga- 
tiont.      At  a  meeting  of  creditcra,    including  the  plaintiff,   a 
tentative  proposition  waa   aubmitted  locking  towarda  8u«h  a  aettle- 
tteot,    which  plaintiff  waa  willing  to   «nter  into,   and  indicated 
aueh  willlngneaa  in  writing.     Thia  involved  the  fors.ation  of  a  new 
corporation   to   take  over    Aood'a  asaeto  and   to   iaaue  atock    to  be 
held  by  a   truatee  for   the  creditor*,    aa   collateral    aecurity  for  a 
note   to  b-  executed  by  Wood.     The   record  doea  not  diacloee   that 
any  auch  omapany  waa  organised  or  that  any  of  the  prop© sal a  were 
carried  cut  or  any   aettleiaent  in   fact   coneumi«ated.      Defendant 
aaaerta  tiiat   thcae  facta  prove  an  agreeaent  on  the  part  of  plain- 
tiff  to  accept  Harry  C,  Wood  a»  its  debtor,   and  hence  there  has 
been  a  novation. 


.r  i  r  i  <J«  i  i    » 'J  a ;'  b  ).  \'u    '9.'iS    'V" 
'jjuJi  .♦on  «!«»'  ^Ri.5tT3f'''*«^  *di  1c 

-■t09«    -£.■■■  •    W»    ,4- 


v/e  cannot  agree   tc    this  ccntention,     ?nere  are  fcvir 
eaaential   requinites   to  noTation:      let,   a  previous  valid  ebligB.> 
tlon;    2nd«   agreement  of  all   parties   to   the  new  contract;    3rd, 
extiDguiahsient  of   ti^e  old  debt;    Ath,  validity  of   tiie  new  contract. 
|<eitJaer  the  second,    third  nor  fourth  of   tnese  elessnita  arc  present 
here.     U9xe  negotiations  mixd  suggestions  locicing   toeards  a  settle- 
sent  do  not  aasouDt  to  an  agree&^ent  for  a  new  contract  nor   the 
extin^^ishcaent  of   the  old,   nor  a  valid  new  contract.     Koyeard  v, 
Burke,    Ibl    III,    121;    John   Desre   Mow  Co.   v.  i.eerer.   194    ill,   App. 
92. 

There  is  point   in  the  suggestion  by  plaintiff's 
counsel    that  defendant's  novf^tioa  theory   Involves   the  adsiiesion 
of  a   previous  valid   o^jlipptlon   of   the   defendant  for   the  goods 
in  question. 

<e  see  no   reason   tc   disturb   the  judgment,   and  it   is 
affirB.ed. 


:..;',        .   ^.,.    ...     ^    ..  .  ^rtj       O,;?         J■ 
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Appal^snt, 


Ajrellec^. 


5  I  .A..  64  5 


/        CC^CK  COUSTY. 


K».   IHSSIDIKC  JUiJTICa  KC3URKLY 

mtivm%n  Tim  opinion  op  tbj:  couirr, 

Craaplainant,   Babk»,   fil«»d  a  bill   eeekinf:   to   foreclose 
«  deed  of   trust  giTen   to   seoure  »  note  for   j^l«6C'0  and  ioad*  by  tJse 
defendant  Anton    /odnansky.      it  was  claJLned  by  tiie  defendant   tbat  m 
paynent  of  $1,40C  Ixad  been  oiade  on  aoccunt  of   this  note,    leaving 
due  only  |20C«      After  bearing  testisiony  tliia  defense   vms  supported 
by  tiie  igwstf>r'8   report,    and  f>fter  hearing  by  the  ehanceller  upon 
exceptions  a  decree  tras   entered  confirming  this  report,   froa  wlUeli 
coBplainant  appeals. 

The  undisputed  fftots  are  tiiat  one  Robert  L,   Pitte, 
lAie  for  ffiany  years  had  been   eng:]«f?ed   in   the  real    estate  and  »ortgag« 
loan  business   in  Chicago,   on  Deeeaiber  IG,    1903,  sHde  a  loan  of 
^^1.600  to  Anton  ^odnansky  nnd  his  wife,  Anna   (who  later  died), 
talicinf^   tlierefcr   their  projuissory  note  for  that  amount,   payable 
five  years  ?iftur  aate,    with  interest,    at    the  office  of  Hobert 
1.,  litte  &.  ison,    Cfiicago,    the  note  being  payable  to   their  own  order 
and  by  th«a  endorsed,   and   secured  by  a  trust  deed  executed  by  thcsi 
of  even   date,    conveying   the  real  estate   therein  described  to  Hugo 
L.  iltte.    trustee.     Huge   is   the   son  of  T?obert  i.   iitte,   and  aubse- 
quent   to   this   transaotion   the  father  and   ison  were  partners   in   trie 
business.      Robert   litte  held  and  owned   the  note  until   its  isaturity 
in  19Ca,   suad  puraaf»nt   to  notices  and   the   tettss  of   the  note  »nd 
trust  deed  Wodnansky  paid  the  interest  at  litte's  office,      men 
the  note  statured  it  was   extended  tc  1913  and  a  new  set  of   interest 


notes  «f?re  gives*    and  af.Bln  in   1^15  a  new   extension  «&b  nade  in 

like  manner,    all   the  ni^'^otiations  being  between  Robert  i^ltte  and 

iJodnansky.      In   1911    the  notes   and  trust   deed  were    acid  by  iitte  lio 

Jeeepli  Brblta,    the  oospl^innnt,    but   of   this   isodnensky  had  no  notice 

er  knowledicc.      The  note  and   trust  deed  were  delivered  by  litte  to 

Babka,   but   wh<?n   lnt<>reBt   fell    i\ue   the  interest  note  would  be 

broufiht  by  isabks   to   iitte  and  by  iitte  be   delivered  to    todnanaky. 

sftxe  paid  the   interest  pursuant   to  notice,    as  he  had  always  deas 

sines  the  traneaction  was  bei^n   in  1903. 

On  January  2,   1917,   iitte   sent   to   ^/odnansky  a  notice 

that  his  note  for   ^1,640  was  due  T>eci»iber  10,    1916,    and   to  call   at 

his  office  for  payment   or   extension.      lursuant   to  tlils  notice 

Wodnanaky  ealled  at  :i^ltte*s  office  on  January  4,    1917,   and   paid 

the  interest  due,   ai&ounting  to  $40.      on  January  8th  he  called  at 

Fitters  office  and  paid  hia  $1,400*    receiving    therefor  the  following: 

■Robert  I,   iitte  &  Jion 
Mortgage  Bankers,   t.eal    Katate  and  Loans 
901-903    J,  2Cth  3tTeet,   Cor.   leoria 
;il4<;c..:.w  Chicago,   Jan.  b,    1»17 

deceived  of  ^,    Anton   Vodnanak;^  s.'14cC  «r  0 
Fc arte en  Hundred  -   poll 

to  be  paid   io  hiia   a/c  loan  months  after   date  with 
int-^reot   at   the  rate  oFTTT .per  annua.      Ko   inter- 
est allowed   if  paid  before   tiffie   specified. 

!»bert  L.   Utte 
J?o    Intprest  after  isaturity,"  " 

■^^he  words  and  figures  underscored  were  in  writing,    inserted  in 

a  printed  form. 

At  that  ti»e  there  was   some  ccnversetion  R9   te  lehether 
Tfodnansky  wished   to   pay  cff   the  note  or  have  it   exteiid^,   who   said 
that  he   did  net  have  the  t20C   regaining  due   with  hira  but  had   it  at 
faoae  and  would  get  it  and  pay  off   the  note.      This,   however,   was 
not  carried  cut.     on  January  '49,   1917,   iitte  filed  his  petition 
in  bsjnkraptcy,   and  scheduled  among  other  claims  an   indebtedness  to 
Wodnansky  of  |l,400,      iitte  died   the  following  lay. 

It   is  conceded  in  coiaplalnant*8  brief   t^Lat   if    jodnansk/ 


;:^Jf  '?»t.rj.i    ^«f  feX«&    ^sTEats   fe«efe   isiirsJ   i>rta   sei^Jf' 
a^   @ii4i  Xrf  fi^'5:»tfiX«fi   s'xaw  fe«>»fe  f9»7d   hitis  9i&n  a/lY      ,330i*fwoail  t» 

»«   fist?  djr   has   ,Sj:Ci    ,c>l  t-stfiEM^o^a  a»u,t 

siSt^  e^«fe    .       ■  — — *-. 

,;!,<%  ^■•.  ■   -■■■-.  '■  .■■■  I, 
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without  notice  or  knowledge  tnat  iitte  waa  not  stiil    tiie  owner 
of   tho  note  and  trust  deed,   gave  ixim  $l,4cu  as  a  payment  upon 
the  note,    such  ^^aynent   was  binuing  upon   tiiQ  ooiuplain&iit,    and 
that   tiiis  ill   the  rule  in   this   state.     McAuIiffe  v.   neuter, 
166    III.   491;    fiftpieralalci   v.    aiaion,    19fc   ill.   3fe4;    i  artina  v. 
teuhUce,   186   ill,   227;   Buehler  v.   kccoraiok,    169   ill,   269. 

It  would  seei^i  tc  be  equally  clear   that  as  between 
l^odnansky  and  Titte  it  was  the  intention   and  understanding;  of 
the  parties   that   the  f,l«40{:}  was  a  payment  on  account  of   the 
principal  note   then  due;    that   this  was   to  be  applied  at   once, 
sad  the  balance  of  $200  extended  until    aoaje  near   time  when  the 
entire  note  would  be  paid. 

The  controTersy  centers  on   the  purpose  and   effect  of 
the  writing  giwen  by  Iitte  at   the  time  of   this  payaent.      Cob- 
plainant  ealla  it  a  certificate  of  deposit,   and  seeks   to   in- 
voke the  rule  that  parol   testi&iony  cannot  be  received  to  vsry 
or  alter  its   ter:&s.      inspection  of   the  paper   xndicatea   its 
aongrel   and  aisbiguous  o^iaraoter.     iitte  evidently  used  a 
printed  fcm  of  an  ordinary  oertificate  of  deposit,   and  atteipted 
by  inserting   the  written  words  and  figures   indicated  to  tnake  it 
•  simple  receipt,      Tt  cannot  be  called  a  certificate  of   deposit 
as   there  is  ne  provision  for  saturity  or  interest.     The  oost 
that   csn   be   oald  for   the   instrunnnt   is   that  it   tends    to   support 
Wo4nensVy»s    atateaj^tit   tiiat  he  paid  the  sure  of  $l,4Ci    to  Iitte 
upon   the  date  asenticned   in   the  writing  on  account  of   the   loan. 
Vnder  such  circuwstences    srodnensky's  teetimony   is  persiissible  as 
explaining   the  transaction. 

As  there   is  no   question  as   to    the  fact  of   this  pay- 
ment,   nnd  as  we  oust  construe  it   to  have  been  a  pa3^^it  on  ac- 
count of   the  principal   note,    the  rule  above  referred   to  must  be 
applied  and   such  pa /sent  held  binding  upon  the  complainant. 

?he  decree  la  affirtsed. 


■isjs'iidi  I 


Jon  ft'. 


I 
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ANTON   J.    CERMAK,  Bailiff,    for/ 
use   of  NICHOLAS  HMIEL  and     / 
RELIANCE   GARAGE,  / 

Appfllee , 

vs .  / 

HFRIMII  A.   i'UHLVEU,    PATRICK 
BARSF-LL  and  G.    J.    ARHOLD 
(Defendants) 

On  appeal   of  G.    J.,lRUOLD, 

Appellant 


,^151. 4    64  5 

Appeal   from 

Municipal  Court 

of  Chicago. 


\     / 
^  /to. 

DELX7EREL  THE  OPDJION  OS"  THE  COURT. 


I  /MR.  PRESIDING  JUSTICE  MeSURELY 


Plaintiff  in  an  action  in  debt  upon  a  replevin  bond 
had  judgment  in  debt  of  ?;^400,  damages  $302,  debt  to  be 
satisfied  on  payment  of  damages. 

It  would  be  useless  to  state  the  facts  in  thie  case 
or  discuss  the  points  presented,  for  the  reason  that  re  are 
of  the  opinion  the  appeal  is  improperly  before  us  and  must 

be  dismissed. 

The  judgment  was  against  the  defendants  Herman  A. 

Muhlven  and  J.  G.  Arnold.  They  jointly  prayed  an  appeal  to 
the  Appellate  Court,  which  was  granted  on  condition  that  they 
file  an  appeal  bond.   Arnold  only  has  filed  such  a  bond  and 
attempts  to  prosecute  this  appeal.  It  has  many  times  been 
held  by  the  courts  of  this  state  that  as  the  appeal  is  pure- 
ly statutory,  a  party  to  avail  himself  of  such  a  right  must 
comply  strictly  with  the  conditions  ordered  by  the  court 
granting  the  appeal,  and  that  when  a  joint  appeal  is  prayed 
and  allowed,  all  the  appellants  must  sign  the  appeal  bond 
or  the  appeal  will  be  dismissed.   Hileman  v.  Beale,  115  111. 
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555;    Tedriok  v.   Wells,   152   111,   214;    Town  v.   Howie son.   175 
111.    86;   Blllson  v.    Hammond.    189   111.   470;    Fortune   v.    Gilbert, 
207   111.    2S5;    ConKreAational  Qharoji  of  Harvarci   v.  Pa£e,   255 
111.    267. 

This  point  has  been  raised  ty  the  appellee,   and  there* 
fore  there  is  nothing  for  this  oourt  to  do  but   to  disniss  the 

appeal. 

APPEAL  DISMISSSD. 


,f"f;';Sl-vilI   ar'TlA 


/ 
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\  /     ;         AitRAL   yPCSf   CIHCI  IT  CCURT. 


wxiVERED  rm.  oiisioN  or  ?k:^  ccuri*. 

By  tois  appeal    def endnrit   a^ieks  to  hnir«  r<s7erse4  a 
judgiTient  finding  tns  right  ef  rrc-.^rtv   in   th€   platntiff  in  &  auit 
of  reilerin.     The   evidan*«  yreseritcd  to   tr.e   court  and  ^1ui*v  tended 
to   shew   that   on   KOY^;:,b«r  l^:,    1317,    defeniant   |>arc»iaag<t  fro.-i   the 
plalntifr  ^  r.«gr  liuick   touxin^  car  for  .^1.332,   paying  ^lOC   and 
turciinii.   in  ft  Tord  tkuti^uiOsiilft  «iiioh  JCie  o^^med  for  :^36r;,   v/hich  <&ad« 
«   total   firut   ji^a./i^eat  of  ^$C;   he  gave  not<sa  for  tJie  bniance  of 
the  purchAse  price,    secured  by  a  chattel  iscrt^ca^e  en  th«  B>Jick 
automobile.      The  first  t«el7e  iiotea  were  for  <i4C   each,   i-ayable 
aonthly,    «ni   ti-e  laat  note  for  ^554 ,C3,     I<efendant   delivered  the 
ford  Autciiot'ila   to    the  >lMintiff  iwati        paid      the  first  note.     He 
then   stated  to   a   ■  r,   :ieTbi6c»,   rjanager  cf  the  plaintiff  company, 
tli«.t  he   thought  he  could  sell    the  For-i  for  a   l.^rj^sr   s-;ia  than  he 
■waa  allowed  by   Lhe  plaintiff,    and  ©ati;gceted  that  he  be  v-ernvitted 
tc   taicfc   the  ford  end  ^'ivfe   ^i^*?  cospfny  a  ohfck  for   i>360   dated 
JJovember  15th,   as  it   siculd  require  a  fpw  d^ya  fcr  him  to  ccnaujn- 
fiistc   the   aal  C'  of   the   f'ord,     Ti:.<ia   ♦/»»  sigre^d   to,    the  check  accepted 
and   the  Ford  delivered   to    the   defenviant.      jftien   the   time  ciuae  for 
the  check   to  be  paid  there  was  no  aon«y    to  defendant**  credit   i» 
the  bahk  uion  whici.  tho  check  was  drawn,      iiaintiff,   tnrough  ite 
siansgcr,   called  on  defendant  a  nuiab«r  of   tifflea   eitner   to  pay  the 
check  or  return   the  Ford,   and  offered  to   take  poseeasion  ef   the 
7ord  and  hold  it   for  ninety   days  and  permit  defendant  to   sell   it 


H 
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at  any   ti.me  duriBg  thift  tprioJ,   hMt   defenvUinl  rofxuner!    fi.t>i«r  to 
pnv  tJ  e  cU.  ck  cr   rcturr   thr  7crd,     TJcwund  thtjn  iras  -r^t^Ce  for  return 
of   the  t.uACu  >;ut   it    .tic   refused, 

1*1. e   ciifit^frl    iT:oit^Rpr    ccrttnlr,i.C    v   i.«'CTri^^iCD    tb.>Jt   in 
onct   the  ■ncrtifttgee  tflicuia  at  ^xy   tiBi©  ticen    tLi«    aefct   cr    eaic   ««curity 
ireecure,    the  w'uole  «i&ouDt   eecured  itdgi't  tt;  deoiKred  lo»st«dittl«ly 
.due  and  F*;v>-stle  t-ni  the  (Tcrt^a&e  fcr«c!Iu8«d,   <»c<i  tij«  :aoictii,ug«« 
cl/^'ct    taJce   Irtictdiote   rcstessicD   cf   t}ifc  irr.i.erty.      Actiiig  under 
this  clause*    ;lfilrtiff  <itolare4>   tbfi    entire  ;3ixt:.ui:t.   <iue  und   iougiit 
to   Ta;ccTer   pcstession   cf    tii^i  j.iO;^fert>  "ay    t  lis  re;  "levin   auit. 

It   in    ssilct   that    icf <sii.^*Dt   1«J  a  'uari  receiving  »  6,ood 
•ftlnry,    ftn«!   t>tftt  pld-lnliff  hnu   no    ?uH>i   rsaaon    to  btilisvQ   tiiat   it 
vaa    In  .]Ar..7er   of   losjin^^   ita   a«oarity,   nnd    thul   iti  action   in  the 
fis»\ttfr    ws  J4r"^/itr.iry  ;>,id   j^i'.iout  .<.;o=>d  gr  j'Uids,      rho  r\ile  ia   that 
t)t.e.  '3i»oretion  sU'en   to  a  lijorteage^  wust  "be  •jxerolaed  in  j^ood 
faith  ;v»d   thnt  ho  iimst  h^JTffl   cshs  :na'»ilo  grouiida  for  feeling  inse- 
cure,   hut   %}iBt  nn  .'ctuul    d.inger   ia  not   n'^oeasary  as  a  baaia  for 
acting  un^.ar   ta«  ^lovijiona   of    'iiie  iuotuga^.e.     Aa  'wuo   said   in  Roy 
''^'  iiiliHiLl*    '-'^'   l*i.   361,    'it  laas   auffioient   if  ut  the   Tiriexl   it  ap- 
peared ♦.iiHt   ftt    '-ii'.-  ti^fe  of    tiie   tiuiing  there  '.vaa  apparent  danger, 
such  U'lat  a  reasonable  uan  stl^i^t   in  guod  fbith  acl  upuu  it.*      i»«e 
alac  Hot:;»_fi  T.  Aiken,    131    111.   446.     Appiyinj^  tijiu   rule    to   the  cir- 
cumstances pi'isent,   -«e  cannot   any  tuut    t.he  jury   old  not  x^oV^rXy 
conclude  that   on  account  of  defendant's  Bctiona  aith  reference  to 
the  Fcrd  c?ir  and    the  chv^ck  »*iJ.ch  he  gave   in  lieu  thereof,   plain- 
tiff hed   rcaeouahle  grounda  for  believing  iseelf   insecure. 

The  record   ehows   that  a  proper  det&and  vas  aade.      The 

accuiaentb  introduced  In  evidence  were  properly  in  the  case  and  It 

was  not  error   to   permit   theta  to  be  inspected  by  the  Jury. 

There  was  no   error   in   tne  rulings  of   the  court  upon  in- 
structions,  and  as   the  juil|^ent  was  correct   it    is  affirmed. 


110   -  24W74 
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ILUKOia, 

Defendant   in   Error, 
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SHKCii  TO  CRIMINAL   COOKT 


1 

/  )  Oy  COOK  COUMTY. 

JOStiH  *SIL.  ) 

Ilaintiff  in  werof,  ) 


■^^  / 
KR.  JUaTICH:  OSVKR  mLIVKRlSD  THTi;  OPINION  OP  THS  COURT, 

The  defendant,   joze-^h  ffeil,    appeals  froia  a  judgment 
of   the  Criminal  Court  of  Cook  County   entered  in   that   court   on  • 
▼•rdict  of  a  Jury  finding  him  guilty  under  the  firat  count  of  an 
Indictraent  which  charged  him   witn  others,    #ith  unlawfully  ccnapir- 
ing  to  obtain  ^2,2oo  from  Artiiur  l/cNally  hy  weana   of    the  confi- 
dence gRfiie, 

The   evidence  introduced  on  the   trial   disolosea   that 
Arthur  s^owally   in  June,    1»13,   mei    in  Ciiicagc   one    /ilacn.    who   was 
identified  on   the    trial  aa   the   defendant   «eil.      There  were  present 
at  this  meeting,   besides   the   defendant  and  '  cNally,    one  Jiurphy, 
vhooe  real    naii-e  is  Clarence  Forbea,    oaK  Gorrtan   and  one  Fogers, 
whose  narae   is  L-eon^e    Wakefield.       ?eil    infoimed  ^ dually  that  he  «&• 
private  secretary  to   one  Colonel    Starr;    tuat  he,    the   defendant, 
desired   to  procure  two   stakeholders   to   hold  money  which  was   to 
be  wagered  upon  o   prize     iKht   to  be  hpld  Inter.     tcWany  testified 
that   soffie  ten   days  following   this  meeting  he,   J'cnally.   Rogers  and 
one  Laraon  met   tJu^  defendant  at  Bltmarok  Garden,   Chicago,    where  the 
defendant   stated  he  was   "rftady  to  pull   off   the  boxing  watch  and 
for  us   to  be  re/sdy  at  a  moment's  notice.        >ie  were   to   hold  the 
•takes;    that    is,   j arson  and  myself.    *   *   «     He  was   to  pay  us  a  com- 
mission frffljtt  6  to  lo  per  cent.* 

on  July  5,    1913,   JicKally   received  a  telephone   call 
from  the  defendant  to  meet  hina  at  logaiisport,    Indiana,     /<ogers, 
Kurphy,   Larson  and  llcHally  went   to  Logan  sport  where  the  next 
morning   they  met  the  defendant  at  a  hotel.      The  defendant   then 
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informed  i.fcl,'ally  that   the  priae  fight  was   to  be  held  within  a 
few  days,     on  tiiia  occasion  the   defendant   introduced  a  oo- 
defendant,    3narley,    to  loNally  as  Dr.  Bfirnea.     I  rxcr  tc   tliia  neet- 
ing  '¥eil,    the  defendant,   had  represented  to  I  cKally  and  i.arson 
that  Colonel   Starr,   his   «»i{Rrloyer,   wne  a  member  of  a  California 
•yndioate  and  was  anxious   to  wager  a   large   siun  of  money  on   the 
result  of  tfie  prise  fight.     There  were  present  at   the  meeting 
in  Jxjganaport   the  defendant,   otarr,   J^urphy,   Gorman,    Larson,   Dr, 
Barnes  and  tcjrally.     Morally  testified: 

"I   don't   rea^ember  whether    tt  -vna  ''olonel   atarr  or 
Wilscn   that  opened  the  betting,      (ne  of   them   opened  a  purs* 
with  ;*^1(),0(0,     There  was  $2,O0G  horded   tc  me   in    |ilCC   bills 
tc   open  the  purse  for    ;ilson.      Colonel    Starr  covered  it. 
It  was  pnrt   of  the  purrse  running  about  -;l'i,c;co,      TUe  jHoney 
wap  hnnded  tc  r  urphy;   he  brought   it   tc   Wilson.      (>  urphy 
brought  nip  another   ?.*,c.  0,       ''hat  was  covered  by    ;olonel 
iitarr  &j;d  that  was  taken  to   WAlscn,      That  was  repeated 
several    tiaes.      Dr.   BBrnes  started  betting  ^l,oo{..  to   ^^,000, 
The  bets  ran  up  to  about  ^5(.  ,ccc,     Tliere  we  quit,    then  an 
argviaient  caw<*  up  about   the  bHlaiice  of    the  purse.      C   lonel 
vSt*»rr  wanted  tne  brlKrioe  of   the  (urse  and    Jilson  didn't  know 
where   to   r.'tise   the  money," 

Later  on  the  day  of   this  oieeting  Larson  and  'ioUally 
returned  to   Chicago.     The   evidence   shows   tliat   the  aieeting  at 
Logansport  ^ree  brolc«?t»  ur  b»^cpu8e  of  «n   objection  nw>dc  by    jtarr 
that   the  tctcl    anicunt   of   the  pria*;-  rconey,   .fl^iOOO,   had  not   been 
Staked.      */eil   met  7«oKally  and  Larson   in  Chicago   the  following 
day  and  induced  them  to  help  him  to  make  up  ths  balanos  of   ths 
purse,   f>o   the   defendant   put   it,    "tc   8«»vp   hiin   irom  disgrace  ^nd 
keep  hi«  fa-  ily  from  di3p;race."     jarson  and  },cKally  agreed  to 
advance  §1,4C0  and  |2.200  reHT;ectivdy   to  make  up  the  purse  and 
the  defendant  pr'^Else'J    tc  pny  then,  as  iiigii  as  15-'  for  advancing 
this  fljoney.     On   July  Icth  at  l.ogansport,   ioKaily  gave  defendant 
the  $2,200  and  Larson  gave  him   the  $1,400;    this  was  done  in    the 
presence  of  Murphy  and  Gorc^an,    who   were  supposed  to   engage  in 

the  prize  fight.     Ail  of   the  parties  then  get  into   two  rigs,   drove 
to  a  place  in  the  woods,    where  they  stopped  and  i.urphy  and  C'orm&a, 

the  supposed  prizs-f ighters,    stripped  for  the  fight,      isreil  was 

appointed  referee  end  timekeeper.     The  Hioney  which  had  been 
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wagered  upon   tii«'  fight,    for  hrlding  which  rvc?!ally  and  laraon  were 
to   receive  a  consr-iasicn,    and  the  puree  was   supposed   tc   b*   contained 
in  ft  black  grip,      A  part  of  rcTiSliy'a  t&atliaony  concerning   the 
fight   ie  as  followa;        "ihey   sparred  around  and  ]^urphy  hit  Corcuwa 
and  he   dropped   tc   his  knees,      ^i] son    started    tc   count   ten,    but 
Gorman  got  up.        After  their  first   round  Wilson  called  tise  again, 
German  hit  kurphy   and  murphy  dropped  and  blood  or   something  came 
out  of  i,;urphy'8  mouth;    then    <ilBon    started  hollering  that  his  man, 
i«urphy,    was   dying,    and  he  tnn   tc   get  a  doctor,   and  he  grabbed  hl« 
grip,   nrj.i  we  haver 't   seen  hlra   then  for   t>To   or   three  years,*     Br, 
Barnes  uiade  en   examination  of  Murphy  with  n   stcthosccpe  and   said 
that  a.r'  wns   r.erlously   injured  and  that  h<    hod  a  hcoorrhtge  and 
was  not    expected   to   live,      "^ho  pMriies    then   returned  tc  lotanaport. 
Later   in   the  day  the   defendant    telephoned  tc   i  arson  and  i;cT.ally 
%t   the  hotel,    saying  "They  are  »vatoiiing  me," 

ihe  above   statenent  gives   th»  main  f«Gta  of  an  unlaw* 
ful    conspiracy  to   obtrtin  laoney   froja  ilcr.ally,      .'he   evidence   shows 
XiiRt  the  defendant    .veil   wag   the   leader   in  a   scheme  to  defraud  L.c- 
lially  out  of   the  sum  of   ^^,.^00.      i.'he   stcry  of   the  plot  as  aduucftd 
from  the  testuuony  oi    the  otati-i's  witnesses   was  nut    aenied  at   th« 
trial    insofar  as  the   conuuct  of    the  defendant   ricxX   is   concerned. 

The    evidenoe   shows   that   ti^ia   defendant    ^Jlt}!  others 
had  been   indicted  ana  previously   tried  in   the  ^ristinal   Court  of 
Cook  County  for   defrauaing  Larson,      i'he   trial    court   euutained  ob- 
jections  to   the  introuuction  of   records   which  viere  offered  for 
the  purpose  of  proving   the  veraict  of   the  jury  finding  the  defend- 
ant   ^«il  not  guilty  of   this   charge  and   the  Judgment  Of   the  court 
based  thereon*      it  is    insisted  for  th<>  defendant   that  under  his 
plea  of  not  guilty  it  was  permissible  for  him   to   introduce  evidence 
of  a  former  acquittal.      Certain  records   tendered  as   proof  of  m 
former  acquittal   show  that   the  defendant  was  indicted,   with   other 
persons,   under   sepnrnte   indictsients  for  defrauding  Larson,      ^o  far 
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aa  the  tender  of   the  recoraa  is  concerned  they  were  off  red  for  the 
purji^oee  of   showing  a  for<aer  acquittal    in  a   trial  under  en  indict- 
ment char^untc  that   the  defendant*  conspired  to  ol»tain  j>l,4ic  from 
Larson  by  aeane  of    the  confidence  game.     There  is  nothing  in  the 
proof   offered   which  tends  tc    show  that  it  was  competent  for  the 
purpose  of   ahov/in^;  a  former  acquittal,      I'he  indictrient  cnarging 
a  conapiracy   to  defraud  larson   and  an  acquittal   thereunder   if 
■hewn  by  the   evid«»noe  would  not   tend  to  prove  a  former  acquittal 
of   the  offense  charged  in   the  lndict.Tient  charging  a  conspiracy  to 
defraud   ^cKally.  Ine  I  e'  pie  v.   Vendelson,   264   HI,   456,   the 

Suprejae  court   said: 

"Vfhile   it    iE   tru^'   that  j;l?\intlff s   in   error  could 
not  bfc  tried  ufc;&in  for  an  offense  for  which  they  had  been 
prerioualy  tried,    the  record  offered  suo^ara   that   the   charge 
fcr  tirhich  they  ».'er<»  formerly  tried  rf.nd  acquitted  was   entirely 
different  from  the   charge  in   the  ease  at  bar  on  v/hich  they 
were   tried  and  convicted.      in   the  iouuer    trial    thtsy   were 
tried  for  the  burglary  ana  larceny  of   the  goods  of  (.rldstein, 
Tift-rris  (t  cutijtuan.      j.n    Lms  aiine  at   uar   ii^ey  'jfcro   trie'.!   for 
the  burgJ-T-ry  ana  larceny  of    the  gcode  of  ^  orcch  t  stickler," 

The  abstract  of  record  filed  here  fails  to   disolos* 
what   evidence  was   introduced  on   the  trial   of  the  instant  ease 
which  tended   to   show  what  iiollally  and  t arson   testified   to   on   the 
trial   of  defendant  under  the  Indiot&ient  for  conspiracy  to   de- 
fraud iaracn  und  v,'e  arc  therefore*  ccjnpG'll'»d  to  aseuise  that  the 
rulir^ge  of   the   trim   Judf:c  ?rith  rt'fererce   to   th<f«  adaiseion  of 
this  evidence  and  the  conclueicns  cf   the  jurv  on   the  i?3ues 
subffdtted  were  correct,      lecrl  o  t.    "iehcff ,   266   111,   103;  il£^- 
fern  v.  l.cvuxxlt   179   111.   2(5. 

It   is  PB8ert«d  that    the  court   erred  in  ad^iJitting 
evidence  tend  mf.;  to  rrove  that   tkim  defendant  w&c  t.  guilty  r^rty 
tc  other  oon«.pir;.cies  eiailar   iii   their  nature   tu   the  one   in- 
volved in  the  present  case,      ihis  question   is  discuacad  in  an 

w;pinion  of  tiiia  court   delivered  at   the  present  tern  in  • 
Cciue  wherein   the  defendant    *eil    is  party  defendant,   being  the 

case  of  People  of   the  c^tawe  of    Illinoia  v.   Joseph   aeil,   '  o, 
5i4y75,    and  for   the  reasons  therein   expressed  we  hold  that   the 
rulings  of  the  trial   court   in  this  particular  were  not    erroneous. 
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teorle  ▼.  JSuckairiater,    282   ill.   177. 

ijo  fRr  as  we  are  able  to  deter/nine  frotci   the  record 

the  trial   court   did  not   err   in  overruling;  a  chalience  cf   the 

twelfth  juror  impaneled   to   decide   the  case;    this  Juror  had  heen 

accepted  by  both  sides  before  the  challenge  wns  iri??,d«.     The  .iuror 

wRs   first   challenged  for  cause,    which  challenpe  was  overruled  and 

counsel    for  defenriant    then  chRll  enged  hifa  peremptorily  and   this 

challenge  wais  ^lao   cTcrr»iTed,      Tne   record   do'»3  not  f^iacloae 

whether  the  defendant  had  any  peremptory  ch'^l^  pn^^a  left  at  the 

ttiae   tViie  challenge  wae  present fd  to   the  trial    court,   but   in  any 

event  a  perc:iiptcry  chm  1  engo  of   a  juror  is  not  a  matter  of  right 
after   the  juror  has  been  accepted  by  toth  i-artiea,     i,n~yera  v. 

3mith,    121    III  .   442. 

The   trial    oouxt   dl  i  not    err   in  providing  in   the 
JudgBi««nt   in  the  present   caao  tx.at   the   tern  of   iapriaonnent   iic- 
posed  uioon  defendant    />il   uhould  talce  effect  aft-sr   aerviao  by  hia 
of  a   aentrnce  iiiposed  by  the  court   on  a  conviction  under  another 
indictoent  at   the   aame  term  of   covu't*      Vhla  question   is  also   dia* 
ouaaad  in   cnrsc  vo,   2497D,    gupra,    and  the  reaaons  stated  there  are 
adopted  here. 

Wo   defenae  v»a3  tuade  on    the   trial    to   th«=!  charTge  that 
afeil,    the  defendant,   was   the  nioving   spirit  of  n   conapiracy  irbieh 
was  organized  for  the  purpose  of  swindling  tho  prosecuting  7»itnes« 
lfoT58lly  and  othero.     The  eTidenoe  shows  beyond  all   question  that 
Veil    ia  a  confidence  man  and  the  Jud^^nant  agf>in3t  him  should  not 
be  reveraed  unlesa  we  are  convinced  frcm  an   exaiain^tion    of  the 
record  that   errors  liave  intervened  which  were  calculated  tc5   re- 
sult  in  an  unjuat  verdict  and  judRiaent.     Ko   such  errors  were  com- 
mitted  in    the  preaent   trial  and   the  judgment  against   ^eil   ahould 
be  and  it   is  affirmed. 
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Tlie  <1«f PDderts.    .Trat-rh  ^eil    »r»d    j»ir.es   jcau,   *er« 
fcvnd   fuilty  of   corBrlrKfv  by   tl*  rrnlict    ot    p   .1"vy   m   tn* 
Cr.T'inp)    rtMj.rt   of   rrf,y  ertintv  Bri<?   nB.et>   d«f«rid"nt   ves    sentenced 
tc  o    t?»rw  «.''   flv^  yjexs   in  thR  .'.tat?  peniteatiary  ana  to  pay  a 
fin^-   of   *^2,t>''*0, 

v>ie   tncllctment,    ccnsistip.f;  of   t.wo   couuta,    chr^rged 
the   clef onJ».Ti;i>  nnJ   othora   =«ith   crnspirac.r  to   rbtttln  ^15,U/C;   from 
uliarles   4.    *?yrden  "by  nenn  ?  of   the   ccr.fxueno«  «:»».«>  s^iiti  by  falae 
pretense* , 

The  eTid*nee   ahowe  that  Charles  H.    Borden  waa  presi» 
dent   of   o  ^ort   w^yne,    Indiana,   Gationai  jHank;    that   on   August    13, 
1917,   he  vas  appronened  at   ^crt.   f/ayne  bv    'illiae!   v.    Hall,   who 
claiuied   wO   revr?.3«nt  ecrtatrt  T?i»©noh,    Seman   and    >^xir.lxnn  capitalists 
who  had  4et!?rr3ined  to    lnv«»t  Aionev  in   th«»  United   ritatts,      Worden 
offfrad   to   acl  I    otvtnin  vrsof^rtv   in    Irsdiana  to   ynll   for  •-75,000. 
Tile  fcllarir.,-?   ir»y  :nsll    inforraed    /CTden   tha*   hv   tacUe^ht   the  property 
wcvlcl  b  ?  ecceptiiu  en.'   that  he    had    '?hcn.-d  certain  j>r.jraons  at  Fitts- 
burgn   i.^icCfi:  lie  ^xpex?  i.+:<5   1"  :   ccsne  1;?     'crt    ..«r\y?je.       .</«m<*'   .iaya  thereafter 
Uall  appeared  nt   .Fort    s'ayne  end   introduced   #ord«n  to  one  jaaes  fl. 
VilBon,    who   was   identified  at   the   trial   as   defendant  Joseph  Weil. 
Weil   stated  to    a'orden   that  he   rec resented   the  foreign  capitalists; 
that   the  property  offered  for  sale  to  Hall    would  be  accepted  and 
that  he,   Weil,   was  desirous  of  purcnasing  other  and  more  extensive 
properties,      forden  referred  hiiii   to   certain  other  large  properties 


and  'Setl    stated  that  he  h^d  >>our.ht  a  paper  inill   in   fTiacpnaln  and 

ILai.  hi:  -Wid  tjtiUatj  whiv.  Lr   rrr-rftsmt :^n   .^ero  ahr-ut    ^.o   buy   ona  in 
sew  Ycric.      :"c-r«fn   *h«?n   inicraed  "eil  t^-at  he  n?l  -?.  p?;.Y..?jf  ;.'<.ni 
at  Laztfoid  Citrv,    InaiMr.^*.;    tcid  i -s   cf   its  "':irtrry  ?,jj1  extent 
"ted  {-'T7e  hln    n  Ir-tt-^r   t  ■-    the  !T?ri.->:«:r   3f    tiic  irill.      Cn  Avg'jsgt 
■i?,    X917,    .ofdeu  reci'itpd  r^   t<?1ejucne  iT'essagc   infsrit.if,  hXt& 
Wost  Tell   »:n5  %  JuO^e   jsucrne   !?c.rc   at  Fs-rtfcrca   City  sr.i   that 
tbey  v;Ould   Oill    en  hi'.,   the  rjsxt   fjriy,      ^u'baequcntly  in  rearonse 
tc  R  telephone  ...csao.i;e  i'rcji   ^cii,    .voXuCii  iet  hici  at   Ci.icago  and 
in  p    rooia  cccapifcd  by  ui'il    u-  the  Lf^Jalie  licttl  he  diBcu&sed 
with  Veil   the   eale  of   the  liartfcrd  Cit.y   pl«iit.     Later  on   th* 
ea&'i  day    'nr-^cr.  called  at   the  ofxcc  cf  Csborne  ai-d  offernc  to 
sell   tJ-ic  rrill    for  ^l.SCC,:/.':   nnd  insisted  uj.o-n  a  cnsi.  deposit   cf 
4flOC,OCC.      3optcn;l!5r    I,    1S17,    Hall    ?;  id   cr.e  :  .'..jor   <''a\'e3*ahiiffl  tiet 
WortJ<5'^  at   "'art  '^Bync,      ruTcrahriiii  i-tciteu    -iir»  o  ht;    ..T»e   'j^-nt   -;.i>*re 
by  pcrtiec   in  !.ey?  Yori.,   cnc  cf  vbcii  \r.-.c  Br  rcn  :'m»i-,   to  l?  ok 
over  the  pTC"?  orty;    "ihr^t  they  Lnd  fi'^vcaihli;   rtj^osts  i;'efc?s-diiif{ 
it  Rnd  ^'•r -.  to   dcrcsit   in  a  fcv?  r'nye  ^100, OCC   in    vhe     iitirnal 
Faxk.  i'.&ry  cf  r<jr?  York.      Cn  Jaj)terbi;r  'J,    liJlV,    Jt,!!,   by  t-eio- 
phor«,   rsh^d  t'oirfoii  'rht-tiier  it  xatiUG  ouy  oil"* trrence  j.f  tl.a  deal 
was  c?.cBi:d  in  U&w  lori  t»r  Ghicaigc .        U'ordew  inthj^ateu  that  it 
woulvi  be  fitore  ccnverJ-cut   tc   Xxc.t.zva.  thti  buii..ricfci»   in  L.hicat(t>, 
rnd  he   vmB  rrqufjelf^d  by   ..'til   tc   c<uv;r.  tuHVe^   ui,lcu  j.o    ijii   th*t 
follcT/irg  ci8.v,   iii.cci.ri.;snieci  'by  l  r.   .illta,     -ecri^tiury   of   '..ao 
Fnrtfcrr!   C^.ty     jRpcr  Ccapnny;    '-i-ey  i-et  Jiall,    .v*iil,   isu^t^aiMB., 
soid  Ceborne  ir  lull's   rtrEi  at   tl-f:  J4v;^llc  Lotfil.      *'f;il   in- 
f crs^ed    .order  tL<.>t  Bfcrcn   .^rnist  and  a«,r,   ..nriiiue;:  v-culd  urri'se  in 
Chicago  tliRt   &ny,     :;..ill  i-.i    uaii  iit.-ting  xiu-oxi.fcd   i.oiUen  that 
Weil    niib  a  hifeh-aalaried  twa-ployee  of   the  .it«4ndard  v  il  Cowpany. 
The  record    aho.fu   that  Kail 'a   ref-'l     naaie  i»  Frank  Varbaufciri. 
E&ll   reprcaentod.  tiiat  he  sras  &  brother-i/i-law  of    s^eil'a,      ^eil, 
»he   during  all    the  various  transaction^i   with  i/orden,   was  knove 


Id   iii:%v*S     .'r.^a  *«   n;j.iir    !^^.:?a  .u~2.i:    i^rr;:;    C    .' » 
i,:;.-iC     J.?    ,  .'■.iii':"'    av)'* -.3    3 'tit.'    auiv    "^s)    /■  ■:.  i 

:»itu    nil    y-i  iiciijiv?   ,e. 


ft»  Jaraes  R.    M^ilscn*    showed  V?orden  &  ring  wiiich  he  said  was  given 
to  iaia;  by  ^crjt;  h^ys  Iia;j:i.cca  and   vJuav.   Uie  uia-'nond  in  the  ricg  h&cl 

beftd   .tivea   tc    r'r  i  .rer.iS   t.y   ,'.ecil    t.^ie<ifts.      tiai  1   at    ti^ia    ti^je    ex- 

?ftiicb  ontalceoj    an   air.icla  iclftt,i.v:   to  iiigi.  aHlaried  a.eii.      roe 
•iticl'i   contu-iued  a   i-iCtuJ-e   of     iil^oti   siiu  "ocr«    txic  neaola^, 
•)e1oO,COO  Salaried  ilea,     Jtuaes  ;•.    "Eilsoti.     Hy    -idirar  *  o^t 
Woclley,"      vjcil   prci^dved  to   deliver   the  contract  fpr  tiie   awl  • 
of  ^h^  HtJttford  City  i u;  cr  Con.par.y   to      orden  by  five  o* clock 
tbBt   evening,      /t   aeven  c 'clock   tint   «»verinfr  vor<3ep,    fctorr?  "nd 
Miller  met   ri&li,   F»V€^r»n»B}  and      <=il    an  Pali's   room,    -shcre  it  «as 
announced  tnat  B^ron  Ernat   could  not   co^f   to  c^.lcif?-;    that   lay 
and  tna -    Ci...  u»i*ii   ccfUid  not   ut   closed  for  "5    few   d-jys,      ^orden 
and  Vill  yr  '.veni  oaci^  iioeie  auo   tiie  next   day    forden  reeetv»jd  ^ 
telepiivno  aeosaf'.e  rroia    <ihxl    a\.nLinu   th<t  ne  vroulii    il'<«»   to    ■«*? 
hlB  atjouii  a  i^eraonsi  fuatter   in  whica  the  other  '^<en   >sjeTe  '^ot   in- 
terested.     ^116  next   jay    ./OTd**r!   '»ent   to   w^loago   w.aere     'sil.    in- 
fonsEieJi  Iii^    tast  aw  ItHd   oean   an    *n(iinfter   for   -jtandnrd    ,11    'Com- 
pany I'or  aurny  years;    tiiat  he  iiad  reot,av«»d  a  3  ett^r  from  ?\   sicl: 
friend  j. ai o r^.. in^  uim   xiint  ae  lip.d  cilaeover*»d  vpTuf^M"  :.ining 
propes'ty  aXi  Arizona  and  R»kin|r  him,     »eil  ,    to  help   :'eve?c]^   it. 
Veil   iixi'<*need    worden  that  h»=  had  investigrited  the  property  and 
that  it  was  ver^    valuable;    that  it  adjoined  the  Vie,   Terde  Vine 
irtiicL  oelcn^sfca   to   txi.e  tnrf-a»  end  CI  f^rlc   Interests;    th^t    ::o  had 
prceurtd  »    leavf-  ot    absence  from  »^r.   Archibold,    l-resident   of 
th€   ^t<i*i.dai'd  <  iX   Company,    to   uevelnp   the  irine:    thnt  h«=»,    :fr^H, 
bad  Bade  certain  contracts  with  ii'airbanlce-iviorso  t-   ^o . ,   ?Td  ether 
flru.s,   and  had  bouHiht  ffiaciiinerv  «nd  nas   developing   the  Kiine;    that 
the  iort^an  iatereuts.    who  owned  the  adjoining  property,    nad  vio- 
lated the   law  ol    the  apex,   hart  encroached  upon  the  nlnin^  property 
In  question  ana  nad  oeeeiBe  liable  in  n   largo  8ub>  for   daisagee, 
Weil    also   read  to   Borden  a  letter  whicn  purported   to  bp  fro»  his, 
W«il*8,   brother,   which   stated,    "For  God's  sake,    no^  is  your   ciisnce. 


» fita    5a.?   •-i>'^   .  -i^^tJiJai-    ssrf?    t^vlX?>«ib    CJt   i 

vj.'i    ^licii^     ■jAf'tsin'D  <}i    nn"- ii    fott   fei"«oo    deirf^"  fw-'sntii'^    ,i>f<* 

-itj.    fro"     '^tsiiiff    OSi..'"-t>iiUj    .>if    iSreew    nfsbfsV    v«> 


Xjix^  iiiu    ,i  =  XIi 


Get  hold  of   t>i#»  bwlpncft  cf   thftt   Ptock."      v/eij    stated  tnat  hp  knew 

MliCTP  r.   IJr-ge;   i*j  cunt   cf   thf    ys-.ocl    oi"    ■:h":  n:uij*;aiy  Mjilcii   i>v/r.ea   ahe 
ulnc;  C'.Aild  !.f    j,racured;    tiiri,  ha  iia'J.  jii-rkf?'.!  up  »  bl  ofj}.   fvf  \v  , COO 
.  tibavt^B  ^«tiioii  hfi  (soulii  o';ll   for   jjli  a   ^liare,    nT.o   tu-'it  nith    >»i4e 
'^-^r.OCO  nc';^-ii.r3'1  for  this   «ttoe:<  lif?   ciul'^  /;et  p   large  u)ook  of 
t.bc   9*rc>    in   Oiaicano,    srLleh   ^72ner   pTooured   he   ^oiJl  4    sell    to   tiac 
^'orgin  ''n:?  Clarir  int^.rests.     i-e   inforued  "^oTfieu  thst  >)=:cause 
of  his   relation  tn   the   StRndnrd  ril    Company  he    Ud  not  want  to 
©rpear  in   thp  .-uattir,    eaving   to   "-ordrr,    "l  r^'.it  ycu   t';    -c    vlth 
Hsll    over  trj  3  "brcktr's  offlcti  eu3   hcTI    t}iit5   ^rtocV   for   vS  a 
shftrc."      Worden  SLnd  lull    'rent   tc  on   office?   in   tLo  'doctor  V»uild- 
ing,    ''hicp-.c,    t.ho   <.'.oor   of   'aifch  hnvf^   t'.r=   t.i.t,-|f>^    "TT^^^ter , 
'^Ihitr&y  &  l.o«b  Ccnp.-»ny,   B»''^".lc»'r»»  ^r!<^.  proVr-re."      '^fw^srpJ    ruen  w'»r« 
iu   t.he  office  ;4t    t.^  :    *iia«?  pn'i  th^are  pff-'^r^'l   to  b«?  f?   mir-her  rf 
cloi'!:f3   <J.::!pl07  'd  tJ.FTe.      TInll    POilre<i  ^'•■r  9.  r.'T''T>"t'  nf   *h<'  ■^i'^n 
and    7'A9  roforr^d  to  '  r.    '^hit'iKy'B   r?">'^rt,    ^h-r**   if  tor  M^o*^  oon- 
variW.tion  tJilt,  .«y  pv^^r^ed  to  j^y  ^"^^OO  >»   ah^.T'^  ^^v  the  l'',000 
soa'r'is  of    it.'^cj'h:,   ?vn<\    it  H»M'5   r^'^'i'^^t   ~r)it*t  was   suppos"-   ''^<^  ^9 
!|20»000  In   ?.urrf?nc7  waa  pp.11   !;«?■»••>':)■>',      ^he   evl  ience   sViowa   tJaat 
"Shi^-i^y    in:!    tJi »  -lof  e-ul^/fit   "le^.l  w<^>*9   on-?   -^ni   th«?    nmn^  n<?rB->n. 
Kail   ?.3d    /orla.-i    ^'etirne]   to    ",'''11,    aho   Bald   t/isy    vould   <:\o   and  get 
iiie  otlior   jtocV.    ."'-.at  hnd  "f>e»n    -irK^'f"!!  '^f .      "'hev    'rove  *0!k?';t<iir  to 
I-iat   rj:.hi.i%7y    t3   ths  bar-ie  of  ?»    ^Hn  n^ssedi  r.l<?hnol   J.   '^lel.      ^*tn 
•^S-'rcd  ■^jy  *t>il    if  h?  lisd   'iny  of   *,ijs   3tjck   I'lel    ^«id   "7r»,"    t:i 
•vbl(»>i  ".'id    rc;-llrd    th'-t  h*  had  hw.yjl  TUel  ^^«  a  large  om^r  of 
tjxe  iijlock  and  t}r.at  re,    :'<--il  ,    .rf;r-.3'^nt  ■:?   the  .Tlnorit:,    stock- 
holders  and  -yiarit'd   tc   rfiorg^.oize   tt^   cj^pany,     ^i«»l   a^ilced  hXE, 
*'.Tno   tBld  ycu   that    T  ha-1   ot^r/      r   th*»  cf^ir-T^nny*?"         Weil    rc- 
rllf'd,    "Blair, •     Kiel   finfrlly  nabdltcd    U)B1    li.»  ha*i   ccae    otoci, 
bat   that  his   '"Iff    did   net      P.rt  hla*   to    s^ll    it;    thfit   it   )tao    coat 
him  ?P5,(    C  rjid  th?t  h^  -'cul'1  net    sell   it  for  ]f=?e   thR.n   that   sua. 


Ijsi.sc-..    not      ■    'V'' '■F-:-s    j'/r;:     'to     iori'^ss    '»^;* 

^iv    0'     -l    cox    :t«J>-7    f*     t'Zb'fO'^     ^S    g: 

-eHu^'  Tfi  ;---'••■   »?..(:?   fti   uoil'io    r^p   oJ    ^rmw    ! 

.rra-'S'n;    ?•  ■-•■»l*e     iJf^J'    ?Try    ■'it*'     -'?"?'?;     f  ■  " 
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Weil    aaid   that  he  would  tallc  with  ;,'Ta.  Riel    pud  went  alone  tc   an 
upper  floor   in   the  building.     On  his  return   it  was  »|iree<i  that 
the   stock   ^ould  be   scld    to   Weil    for  |85*C0C  and  would  be  placed 
in   escrow  pending   the  delivery  of   the  purchase  price,     on    the 
return   trip   to  Chicago   &'eil    said   that  he   «rould  have  no   difficulty 
in  getting;   the  noney;    that  he  had  $2o«,GOO  and  a  letter  of  credit 
for  #10,000  and  that  all  he  needed  to   complete  the  amount  ^ms 
j^5&*0(X.     Before   reaoning  Chicago,    iieil    entered  a  telephone  booth 
for  the  purpose,  he   said,    of   telephoning  tc  a  f ri  <gnd   for  this 
latter   sum.      on  coiaintc  out  of  the  booth,   ho^veTer.  he  infoxned 
Worden   that  his  friend  was   in  lackinav;    that  ui&,    iti'eil's.   partner, 
would  help  him  out,    but  that  he  would  be  short  about  $15,000;    that 
he  could  arrange  to    sell    the   stock  for   #4. CO  a  share  and  he  asked 
Worden   if  he  could  not  adTance  the  inoney,      Worden    aaid   that  tie 
nwuld  go   tc   the  First  national    Bank  and   that  Weil   could   telephone 
bin  how  tauch  he  needed.        Weil   called  up  Jordan  at  the  bank  and 
told  hiiB  he  needed  f  15, 500.      i^orden  procured   tliia   sum,   ploeed  it 
in  an    envelope  nnd  he  and  Weil   drove  to  I'fast  Chicago   to  Kiel's 
residence,      worden  gave  Weil    the  $15,500  and  got   in  return  a 
certificate  of   the   stock,    ^nich  purported  to  be  for  85,000   shares 
of    stocJc   in   the  Uecatur  COp;er  i  ining  Company;    it   mis   dated  Au- 
gust  10,    1919,   and  bore   the  signatures,    *Ceorge  H.  Baccn,    jeore- 
tary,"   and  "iilliam  « .   laync,   l resident,"      un   the  return  to  Ghi- 
••eo  Weil    stated  that  he   desired   to  purchase  another   block  of   the 
stock  from  one  Bordmi   and  he   requested   ¥orden  to  go  with  Kail   to 
Ihitney's  office  and  get   the  Boney  tc  be  paid  for  the  65,000 
shares  nnd  to    take  out  of    the  oua  the  amount   which  v.'orden  had 
advanced  on   the  Hell    stock.      Worden  and  liall    went    to    Witney's 
office,    nluo   there   stated   that  because  of   the   size   of   the   deal 
his  father,    for  vrhots  he  w»8  acting,    vms   coming   to  attend    to   the 
matter  personally,      "i^orden   then   went    sith  Hall   to  I'all's    rcoH 


sL'iJ-  '£01   t-f»»  lilt  «;   a?   ^^u  . 
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in   the  Lftiialle  Hotel,      .-^eil    cftlXed    thesi.  on   the    'phone  «it   tJaia 
address  and  was   told   mh&t    Pitney  had   said   And  he  respcnded, 
•Timt'B   too   bad,    as    I  had  errangp-d   to  take   the  stock   frcua  kr, 
Borden  and  he  had  agreed   to      ©11    it."      »orden   said   in  reply, 
"The  beat   thing  you  can    do    is    tc    take  an  option  on   it    to   close 
up   on   the   14th."      5orden   returned  tc  hia  home   in    Indiana,      Hall 
accoflspnnied  hiit   tc   the  railway   Btation  and  hn  nt^yer   saw  the   de- 
fendants agcin  until   he  met    them  at    the   time  of    th<    trinl.       vor- 
den    testified   that  he   examined  a   ocpy  of  j-'cClure's      agazine  for 
April,    1914,   but   did  not  find   therein  the  article   referring   to 
Jastes  K,    >»'il8on;   he  nerer  received  back   any  part  of   the  ^15,  500 
delivered  by  i.iis   tc   the  defendant   #eil.      The  offices  occupied  by 
iOiitney,   Brewster  ix.  hoeh   iu   the  hector  building  were  rented  by 
Head  and   were  vacated  about  a  week   after  Worden  had  delivered   the 
aoney   to   Weil.      ?he   signatures   of   >ayn«  and  Bacon  on  the   stock 
certificate   were   aiiown   to   be  forgeries.      Judge  Gsbcrne  rented  a 
room  for   one  month  in  ar^    office  occupied   by  a   law  firm;   his  nans 
was  placed  on   the   door,    but  he  visited    this  office   but   twice. 

irvi  -enee  was   introduced  of   other   tr  nsactions   <^her«- 
in   the   defendant  Weil,    using   the  name  of   Wilson,   by  conspiring 
with  ethers  ond  by  »eans   siBiilsr   to  those  above  referred  to, 
had  fleeced  other  vietiiss  of  large  stoas  of  money.      In  one  of 
these  cases  a  stan  naaed  Leach  was   shown  a  write-up   in   the  TUning 
Engineers*    Sorld  which  purported  tc   tell    of   the   important   employ- 
iDent   of   sell.      In   this   transaction   Weil   used  an  office  in  Chi- 
cago upon   the  door  of   which  was   inscribed,    "Bow,   i^organ  &  Loeb.** 
The  DOW  of   this  firm  was   the  defendant  He^ d.      The   stock   in   this 
case  -was  procured  from  one  i  cyer   in  Fast  Chicago,   and  the 
steno/rapher   employed  by  Dow,   Lorgan  &  Loeb   testified  that  all 
she   ever  did  for  the  ccrapany  was   to   ccpy  naoses   uut   of    the   tele- 
phone directory. 

Pros  an   examination  of    tlie   evidence   introduced  upon 
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the   trial    it    is   impossible   to   escape   the  ccnclueion   thnt   the 
Terdlct  of   the  jury  Bnd  jucUjBBent  of    the   trial   court    tixereon   *«re 
right.      O'he   evidence   discloses  a   syateaa,    of   whicii   the  defendant 
Well  ^as  the  head,    by  wliich   several    persons  were   swindled  of 
large  auas  of  money,   and  the  metnoda  adopted  by   the  conspirators 
in  all   the  cases   referred   tc   in   the   evidence  were   clearly   the 
woTlc  of    the  fertile  »ind  cf    veil,    the   real  head  of   the  conspira- 
tors.     It  would  serve  no  useful   purpose  tc   discuss  at  length  all 
the  facts  ^nd  circuajstances  attending   the  frauds  wJAlch  were  prac- 
ticed by  the  defendants.      It   is   sufficient   to   say   that   the  jury 
on  the  evidence  could  not  have  returned  a  verdict  of  not  ^ilty. 

It    is    insisted   thn t   the  atnte's  attorney   in   the 
course  of  his  argusent    iiaproi  erly  referred   to    the   defendants  as 
crocks.     Oh  objection    the  court   cautioned  counsel    *to   refrain 
froBi  calling  anybody  a  crook."      The  defendants   did  not    testify 
in   their  own   beiialf  and  it   is   urfci,ed   that   tJie  Gtate's  attorney 
coEunitted  reversible  error  when   in  his  argusisnt  he  called  the 
attention  of   the  Jury   to   the  fact   that   the   defendants  had  not  put 
on  a   single  witness   to   contradict   the  evidence   introduced  by   the 
State.      The   evidence   introduced  by  the  ^tate  leaves  no   doubt   aa 
to  the  guilt  of  the   defendants.      The  unanswered  and  unexplained 
testimony  of   the   State   shows    without  rauch  question   that  both 
defendants  were  engaged  in  a  preB«litated  aohese   to   defraud   the 
prosecuting  witness,   and  while   the  language  of   the  State's  at- 
torney was   eorsewhat    strong   it   did  not  aiaount   to   reversible   error. 
The  attention  of   the  Jury  ^me  not  particularly  called  to   the 
fact   that   the   defendants   did  not   testify   in   their   own  behalf, 
and  it  was  proper  for  counsel    for   the  cjtHte   to  assert    that  no 
real   attempt   was  Made  by   the      introduction  of   testiiaony  or   other- 
wise  to  meet   the   damaging   story   tcld  uy   the  witnesses   for   the 
State  concerning   the  transactions  and  conversations  of   the  de- 
fendants occurring  at   dlff^ent  places  and  extending  over  a 
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coneiderable  period  cf   time. 

In  l^eoyle  v.    ;;trfiuch«   a4t    111.   79»   the  Supreae  ccurt 
said: 

* ^l^at  is  proven  by  direct  testimony  or  is  Inferable 

froii   tile  f'tcua  f'na  circuiaattnccs  proved  and  ^Jaich  has  a  rear- 
ing upon   the  iesues  may  be  a  fair   subject   fcr  comment  by 
counsel «   and  if   such  deduct lens  or  inferencee   tend  to  fix 
upon  n    defendant   ti-ic    /'ickednees   of   the   cricse  c-xarged  against 
him,    it   is   Titian   the  scope  of   prcper  »nd  fair  BTgutaent   to 
denounce  hijs  accordingly,* 

Crocker  v.   Vecrlfc,    kl3    111.   ii87. 

The  defendant    ?eil    was  found  guilty  of  f«nother  cf» 
fence  in  general    simler  to   the  cne  charged  in  the  present  in- 
dictment,  at   thp  ssjue  ter/e  of   the  Criminal  Court  at  which  the 
present  Judfouent  irets    entered.      Cn  motion  of  the  utate  a  judgment 
was  first  entered  in   the  present  case  snd  fcllOT?ing   this  a  judg* 
went  was   entered  in   the  ether  ense  known  in  the  criaiinnl   court 
as  Ko.   1662,    service  cf  thp   sentence  imposed   in  the  le.tter  case 
tc  coraioence  on   the   ter^^instion   of  the  sentence  in  the  present 
case,   which  was  known   in  the  Criaiinnl    court  as  !io.   13164,   and 
ia  that   it  appears  th9t  case  ilo.   1662  ma.»  tried  before  the  pras- 
ent  case  it  is   said  ttiat    the  Judf^ment  in  tl^at  case  should  have 
been  the  first   entered  in  the  Criminal   court,      '?e  nre  unable  to 
see  any  merit   in  this  contention,      A  writ  of   error   surd  out   in 
tt«se  Ko.  1662   io  slso  decided  «t  the  present  terrc  of  this  court 
and  the  jud^mfint   therein   is  »ff imed.      It  is     given  as  «  reason 
for  the  action  of  ttie  trial   Jud^e  that  an  offincance  of   the  judg- 
aent  of   the  Crirainal   court  was  juore  ll^iely  tc  be  had  in  a  review- 
ing court   in    the  case  last   tried  and  that   in   that    event  nc   confu- 
sion TTOuld  follow  a  reversal   of   tne  first  case   tried.     But  what- 
ever ffiay  have  been   the  rer  sons  for  tiie  action  of    the  trial   court, 
no  authority  cr  reason  has  been  presented   tc    this  court  why  the 
trial   Judge   (5 id  not  havr   the  power   to   enter  a  judpisent   in   either 
ease  at  any   tiase  within   the  term. 

In   the  case   cf  leople  v.   lElIiott,   id72   111.   592,    the 
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court  held   that  -wiiere  h   sentence   is   for   a  cutaiilatiTe  tersi  under 
different   counts   of   trie   aojae   indictmont*    "the   sentence   e/jould  pro- 
vicie  for  a   specified  time  of   iinprisonnient   under   ea-ch.  count.** 
Here  we  hr*v*»   8eT>i^r«te   Inaic Vaents,   »  Ju(3/»i»ent   under   eacii   in- 
dlctiPfint  f>nd  a    n«ntenoe  of   thr  court   which   aub.'jtantielly  complied 
with  tne   rule  J  aid   down   iv.   the  ^rjl  iott   caoe   aupra. 

It   ia   iriai»teil   ttmt   the   trial   court    erred   in  adoiitting 
eridence  of  otner   tranaftctione    than    the  one   referred   to   in   the 
indictment   under  consideration.      The  caae   of  i-erple  v.    Miciiiiinater, 

■  ■■II  in*!  Ml  —III  I   111!     ilillil ■HI— MM— M»*^ 

2e<i    il3  .   177,    aacisfactorily  diaposee  of    Uila  ohjection.      The 

eyj.dence   in  question  w«»  by   the  ruling  of    tiie   court   apeoifioaily 

limited   to   the  cliarge  against   tne   defendant   Weil.      Vne  other 

trangactiona  referred  to    j.n   the   teetiisony  coiuplained  of  relai&ed 

to   th^  conduct  of    tnls   defenoant.      i'hib   teatiuony   was  ad/aiasibl* 

for  the  puri'ose  of   showing  motive,   purpose  and  Intent.      11 

cleftrly   eatctblislied  the  peculiar  nethoda   «>ii>ployed  by   tills  defendant, 

but   even   if   it  could  be  said  ti:iat   the  admission  of   tiiie,   as  well 

as  otner   evidence  cowplained  of,    was    erroneous,    suci.   error  would 

be  no  ground  for   the  reversal   of   the  Jurtf^n^nt   90   well    supported 

by  the  evidence. 

^^  ,^eppl.e  y,    ,^eil,   ii44    111.    176,    b  case   wherein    t/oII 

was  also  party  defendant,    tne  Supreme  court   said: 

**lroof   of  other   aistili^x  transactions   ure  admissible 
in   this   class   of   case:}   to   prove  criminal    intent.* 

m   the  Buakis luster   case   aupra   it   was  held   that   certain 
error  comfflltted  in   tne   trial   of    the  case  would  have  required  a   re-> 
versftl   of   the  judiosient  had  not    the  evidence   so  coapletely  and 
thoroughly  established  the  defendant's  guilt. 

The  Judgment  of   the  Criminal   court   should  be  and   it   is 
affirmed. 

AyyiRKSD. 
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ERROR   10    CIRCUIT    COURT 
OF   COOK   COUNTY. 


WILLIAi:  MCClffi   O'CONNOR,    a  min#, 
"by  Frank  O'Connor,   next  frier^d, 
.Dcf;en<le,nt    in  Erroy', 

TS .  y 

JOSEPH  LIPIl;£ia,    IS  ADORE'   i?1lAFLP3,         ) 
and  JULIUS  GAMli  and   ISADC^  GAIC^        ) 
partners,    doing  bus.   as  SAMM  BROTHSSS, 
Plaintiffs   iii  jP'rVsO^r.  ) 

J  ' 

MR.    JUoTIGE   DEVKlt   EP?LIvn:RED  THE    OPINIOW   OP  THK    COURT. 


The    defendants   in    tliiB   case    seek  by  writ  of   error 
to  reverse   a  judgment   entered    in   the    Circuit  Court   of   Cook 
County  in   favor  of  William  ioore   O'Connor,    a  minor,    for   the 
sum  of  ^15, 000. 

In  June,    1916,    the   plaintiff,    tiien  six  years  of   age, 
^fcas   injured  by  having  his   right  hand   caught   between  a  running 
ca"i:ie   and  a  pulley   <^eel,    which  constituted   a  part   of  hofeting 
machinery  situated  in  a  building  in   the   course    of  erection   at 
5i;58   iVeat   Chicari^o  avenue,    Chicago.     The  defendant  Joseph  Lip inski, 
tlie    ownor  of    the   property   in    que:ition,    onlered  into   a  written   con- 
txact  v/ith   the   defendant   laadore   Sliarpe ,    under  which  i^harpe   agreed 
to   furnlBb   all   the  iLateriala  and  to  perform  ail  the   labor  neces- 
sary for  th^  cx-ectioii   of  a  two   story  building   for  defendant   on 
the  land  in   questioxi,    the  building  to  be    completed  on   or  before 
Septeir.oer  1,    1916.       The  evidence    does  not   diecloae    the  t  under  this 
contract    the   defendant,   Lipiiiski,    reserved   to  himself   any  right 
to  control    tiie   meanK    or  methods   to  be    adopted    in  performing   the 
work  required   undei'  th;}   contrnot,    nor    i.h;a  he   hue'   failed   to  use 
re^xonable    ca-i-e    in   the   selection   of  a    competent  and   responsible 
contractor  to  erect    the   building. 

The  general  contractor,   ^iharpe,    sublet   the  doing   of   the 
mauon  work  on   the   building   to  the    defendants,    Julius  Gamm  and 
Isadore   Gamm,   who  used  the  hoist^ing  machinery.     At  the   time    of 
the   accident   the   side   walls   of    the   buiMing  were  partly  erected 
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ajid   the    front  wall,    which  was   to  extend  parallel  with  the   north 
line    of   "eat   Chicago   avenue,   had  not  been    constructedp     An 
area-way  about   two  and  one-half  feet  wide   extended  between  the 
basement   front  wall  and  the   sidewalk,    over  which  were   placed 
planks  wftich  permitted  passage    from  the    sidewalk  to  and  from 
the   building.     The  .material  hoisting  machinery  which  was 
operated  by  horsepower  was   located  about    in   the    center   of   the 
building.      It   was  possible    when   this  machinery  was  not    in 
operation,    by  the    removal   of   a  pin   to  move    the    two  platforms, 
which  were   used  for  hoistiner  the  building  material,    and   when 
80  moved   the    cable    connecting  the   machinery  would  revolve 
upon  a  pulley  located   in   the    southwest   corner    of   ths    building. 

On   June    16,    1916,    the   plaintiff,    who   resided  with 
his  parents    in   the    immediate   neighborhood,    went   to   the   building 
where   he    found  his   two  uncles  with  other  boys,    all  being  boys 
ranging  between   12  to   15  years   of  age,    engaged   in  playing  with 
and  upon   the   two  platforms   of  the  h'-isting  machinery.      One    of 
his  uncles   was  present  when  the   plaintiff   rode   upon    one   of    the 
platforms.      Shortly  thereafter  the  plaintiff  went   to  the    south- 
west   corner  of   the  building  and   in  attempt   to   remove   some    sand 
from  the   pulley  block  his  hand   was   caught  between  the   pulley  and 
the   rope    or  cable   and  he    sustained   injuries  which    resulted   in    the 
amputation   of  hip   third,    fouirth  and   fifth  fingers    of  his   right 
hand.     The  movement    of   the  rope   and  pulley  was    caused  by  the 
conduct   of  the    other  boys  in   riding  upon   the  platforms   of  the 
machinery  located  near  the    center   of  the   building. 

We   deem  it  advisable   to  consider  but   two  of  the 
several  alleged  errors  urged   as  reasons   for  reversal   of  the 
Judgment.      It   ia   insisted   that    the    coiirt  erred    in   refusing  to 
direct  a  verdict    of  not   guilty  as   to  the    defendant  Lipinski ,    the 
owner  of  the  premises   in   question.     Lipinski    cannot,   under   the 
evidence,    be    charged  with  any  responsibility  for   the  injuries 
tidiich  the   plaintiff  sustained.     He    did  not   own,    operate   or 
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control  the  machinery  used  in  the  erection  of  the  building,  nor 
did  he  under  his  contract  with  the  general  contractor,  sharpe, 
retain  the  rifht  to  control  the  manner  or  method  of  doing  the 
work  reauired  thereunder. 

It  is,  of  course,  true  that  as  o-vner  of  the  preaii- 
868  lipinski  would  have  had  the  rit;ht  to  determine  for  himself 
whether  the  contract  ^yas  being  properly  performed  as  re^.^uired  by 
its  ternis.   Tiiis  right,  however,  gave  him  no  suci^  control  of 
the  doing  of  the  worl:  as  would  render  hixn  responsible  for  any 
negligence  en  the  part  of  the  general  contractor  or  his  agents  or 
subcontractors.   The  contract  provided  that  Sharpe,  the  general 
contractor,  'vaa  "to  erect  and  finish  the  new  building  *  «  ♦  in  a 
good  workmanlilce  and  substantial  manner,  to  the  satisfaction  of 
the  said  OTTner." 

Under  the  contract  Sharpe,  the  general  contractor, 
was  required  to  build  and  complete,  except  ns  to  the  decorations, 
etc.,  the  entire  building,  and  t?iere  is  but  slirht  evidence  in  the 
record  which  tends  tc  show  that  Lipinaki  exerciaed  any  control  over 
the  actual  doing  of  the  work  upon  the  building. 

In  answer  to  a  question  whether  he  had  exercised  any 
control  over  tne   erection  of  the  building,  Lipinaxi  soid;      ".Veil,  a 
little."   This  testi:ncny,  wnen  considered  in  connection  with  all 
the  other  evidence  in  the  case,  cannot  be  said  tc  be  sufficient  to 
authorize  the  judgment  agaxnat  tnis  defendant.   It  is  clt-ar  on  the 
whole  evidence  tliat  the  building  was  in  the  possession  and  control 
of  Sharpe,  the  general  contractor,  and  the  sub-contractor.   While 
it  would  have  been  possible  for  the  parties  to  the  contract  to 
alter  its  terms  by  their  acts  and  conduct  in  connection  with  the 
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doing  of  the  work,  the  evidence  fails  to  disclose  any  action  on 
the  part  of  Lipinaki  which  indicates  that  he  interfered,  or  at- 
tempted to  interfere,  with  the  'vork  being  done  en  the  building. 
His  testimony  given  on  cross-examination  that  when  he  "found 
anything  wrong  in  the  building"  he  would  take  the  matter  up  with 
Sharpe,  does   not  »how  that  he  exercised  control  over  the  per- 
formance of  the  work.   He  had  a  right  under  the  contract  tc  con- 
sider with  Sharpe  the  doing  of  the  work  in  which  he,  Lipinski, 
had  sc  important  an  interest,  "but  his  exercise  cf  t.hia  right 
did  not  divest  the  general  contractor  cf  the  control  cf  the 
bxiil  ding. 

In  Jefferson  v.  Jarnescn  ^  Forse  ££.  .  1 65  m  .  138, 
the  Supreme  Court  said: 

"In  Scaiim.on  v.  City  of  Chicago,  25  111  .  484,  it  was 
held  that  »;7here  an  owner  of  larTS  contracts  with  a  skillful 
mechanic  to  erect  on  the  land  a  building  and  surrenders  the 
premises  to  the  contractor,  the  owner  is  not  answerable  in 
damages  for  an  accident  wiiich  occurs  tc  a  stranger  passing 
by,  and  that  if  the  injured  party  has  any  recourse  it  is 
against  the  contractor.   -^ri  I-fau  v.  Williamson,  65  111.16, 
it  was  again  held  that  where  the  ov;ner  of  a  lot  contracts  with 
a  skillful  and  coiLpetent  builder  for  zhe   erection  cf  a  house 
and  surrenders  to  him  possession  of  the  properly,  and  the  work 
is  not  ione  under  the  direction  cf  the  cvner,  and  injury  re- 
sults to  a  third  person  from  the  negligence  of  the  contractor, 
the  latter  ia  not  the  servant  of  the  ovmer,  and  the  contractor 
alone  is  liable  for  the  injury," 

It  may  v/ell  be  true  that  the  defendant  Lipinski  knew 
that  the  hoisting  machinery  was  used  in  the  building,  but  he  had 
no  control  over  it.   He  had  no  power  to  say  where  it  should  be 
placed,  how  it  sliould  be  operated,  nor  in  /hat  manner  it  should 
be  protected.   The  law  did  not  i'.pose  upon  him  the  duty  of  locking 
the  machinery  nor  to  erect  guards  tc  prevent  persons,  either  young 
or  old,  from  entering  the  building.   This  duty  rested  upon  the 
persons  who  had  the  right  to  the  possession  of  the  property  and 
for  its  negligent  performance  the  owner  cannot  he  held  liable. 
It  is  our  opinion  that  the  building  was  in  the  possession  and  con- 
trol of  an  independent  contractor.   The  relation  of  master  and 
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servant   did  not    exist  "bfttween  T.ipinski   nn^^,   Sharps. 

Another  question  concerns   the   oonduct   of   the   trial 
Judge   in   the   exwnlnntion  of  l.ipinski,    who   testified  as  n  'vitnesa 
in  the  case.      On   the   trial   counsel    for  plaintiff  attempted   to   show 
hy  crcss-examinntion   that  Lipinski    exercised  control   over   the  doing 
of   the   work   upon   the  building.      The   trial   Judge   subinitted   this  de- 
fendant  to   a   somewhat   lengthy   exaioination,    a  part   of    vhicn  is  as 
follows: 

"Q..      You   saw   it   all    the  while   it   was   being    erected,    didn't 
you?  A.      Oh,    yes,    1    saw  it,    but   1   aidn't  pay  very  much 

attention  to    it. 

Q.     You  went   over    in  the  building  and  locked  at  what  was 
going  on   there,    didn't   you?  A.      I   saw  the  work   sometixnes, 

yes. 

^.     You   saw  the  work  g;  ing   on   there  from   day   to   day? 
A.     Kot   every  day, 

Q.     Well,    you   saw  it  every  day,    didn't   you?     When  you 
passed  "by  thpre?     A.     Yes,    when  I  passed  "by  for  my 
luncheon.      I  never  hr.d    jjiy  other  building.      This  is 
the   only  one    I  ever  built. 

(I.     Ycu  ive  7  6   there    often   and   srir  v.-hat  was   s^'^ing  on   there? 
A.      Yes,    I  pacced  by  very  near  every   aay. 

q.     You    saw  the  way  they   got  the    stuff  up   on    the    second 
floor,    didn't  you?   ■ 

Later  and   following  a  statement    of   the  witness  that  he 
had  never  seen   children  playing  around   the   b  'ilding,    the   fol- 
lowing questions  were   put  "by  the    court   and  answered  by  the 
witness: 

"a.     But  you  lived  right    there?     A.      In  my  business,    I  was 
sticking   to  my  business,    9   to   IC   o'clock  every  day. 

Q,,      .Veil,    didn't   ynu    think   such  a   thing    fs    that   being 
open   in   the   building  would  attract    the    children.      A.      I 
know,    but    I   ti-dnk   the    contractor  --- 

^.      (Interrupting)     Have   you  any  children  of  your   own? 

A.     No.      I   thought  that  was   the    contractor's   duty.      I 
thought   it  was   supposed  to  be   the    contractor's   duty, 
so   I  did  not  pay  no   attention. 

TSB  COURT;     Well,    it  was  his   duty  to  look  out   for  that. 

(^0     Well,    did  you  ever  say  anything  to   the    contractor 
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about   that?     About  barrinading   it   up   there   so  the 
children    could  not  go  in   there? 

&R.  LiaHTHALL:      I   object    to  that,    your  Honor,    and        [ 
ask  for  a  ruline-,  * 

THE  COURT;      ^ell,    objection   overruled. 

(To  which  ruling   of   the    court  the 
defendfmts   and   each   of  them,    by  their 
respective    counsel,    then  and   there    duly 
excepted  . ) 

%.     Did  you  ever   say  anything  to  the    contractor 
ab  ^ut   that,    tell  him,   here,    you  icnow  you  have    left 
that  exposed   there   and  a  thing  like   that   is  attractive 
to  little    children  and  soir;ebody  might  get  hurt   in 
the  re  ? 

MR.   LIGHTHAJ.Lj      I   Object   to  that,    your  Honor,   and  ask 
for  a  ruling. 

IHS   COURT:      You   say  you  thought  the    contractor  would 
look  after   that? 

K'R.  LIGHTHALL:      Your  Honor,    rray  I  have    a  ruling? 

THE   COUOT:      You  have   your  exc-  ption,    objection  over- 
ruled  cmd  exception. 

(To  which  ruling   ofthhe    court   the    defendants 
and  each  of  them,    by  their   respective    counsel, 
then   and  there   duly  excepted.) 

%,     You  say  you   thought  the    contractor  wrs   to   do    that? 
A.     Yes.      I  never  had  experience   before    liloe    that.      I 
never  saw  the    children   in    there    at   all.      Maybe  for 
weeks   I   did  not  nnes  by, 

Q,.      If    there   were   little    children   eight,    nine    and   ten 
years    of  age   acoistomed  to  go  there,    by  the   dozen, 
running  in   there   and   playing  there,    dcri't  you   think 
you  would  have    known   of  it   and  heard   of  it? 

MR.   LIGHTALL:      I    object   to   that,   your  Honor. 

A.      I   did  not  hear   it. 

(^.     And  did  not   know  it?     a.     At   the  time   of   the 
accident  I  did  not   know  nothing  about    it." 

Clearly  the    questions   of   the    court   intimated  that   it 

's/as   the   legal  duty  of  the    defendant  Lipinski   to  protect   children 

who  might  enter  or  be   lured  into   the   premises.     The  error   of   the 

trial  Judge    in   the   examination   of   this   witness   is    so    apparent 

that  no  further  discussion   of   it  is   deemed  necessary. 
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other   quoGtiOHB  presented  "by  the   briefs    of    counsel 
need  not  be    ietojinine'l   &t   tnis    time   as    tJ^ey   mny  not    arise   upoa 
another  trial  of   the    cause.     The   judgment  being   indivisible 
and  being  also    cles.rly  erroneous,    as   to  at   least   one    of   the 
defendants,    must  be   reversed   as   to  all.      The   judgment  will 
therefore   be    reversed   and  the    cause    reroanded  to  the   Circuit 
Court   of   Cook  County   for  a   new  t-ial. 

RF^/ERSBD  A17D   REMAKDSr. 
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VS.  .     '''•  )  / 

)  CK  /OOK  COUlJtY, 

JOF?^  ?i.   B"KREY.  )  -^ 

Appellant.        ) 


kfu  juaTicr  ymm  nvxivyJk-EQ  the  ohkion  07  te^s  ccuaT. 

?li8  plaintiff  recov-^reJ  &  jtidgu. -nt  in  the.   Superior 
court   of  Cock  cpunt,v   icr  the   au.B  of  ^.671  ,67,  .h nd  defendant  by  his 
ajpeai    to   tLio  court   seaica   tc   rcvtrsfc    tjus  j uui..;.; en t . 

The   iauit  was  based  upon  a  cls.iij  for  a  balance  dua 
for   aerviceo   rendered  and  material  und  aom^y  furnished  defendJint 
during  A  i.eriod  of   yeara  beginning  June,    18^4,   and   eudini;  IJoveua- 
bor,    1900,      The   total   araount   oltiiiaQd  by   the  plaintiff    in   a   bill 
of   particulars  filed   b.y  hLa  was   ^4,94u,<J7, 

On   the  trial  of  the  cRuae   the  court  over  objection 
p«riiitted  the  introduction  of  wnat    itas  iaiown  at   the  trial   as  iSx- 
hibit  jj,    <?nioh  the  plaintiff,    who   testified  by  dejoaxticn,    stated 
was  a   copy  of  an  original  book   of   entries  ana   tnat   t>ip   copy  was 
made  by  a  yoim^  lady  frcia  the  original  book,      IlJiintiff   vms  per- 
mitted to    say  that   tie  copy,   ^txhibit  B,   was  3   correct   copy  of 
this  original  book.      Aside  frosa   this   exhibit   it    is  aliaoat   ira- 
poBsible  to   deduce  froui  the  tpstiyicny  of   th«?  ^jitnessea  'iho  tes- 
tified for  piaintiff    the   otfite  of    the  account  between  him  and 
defendant   and  aa   the  case    auat  go  back  to   tho  trial   court  for   re- 
trial   -le  do  not   cnre   to   express  any  opinion  as   tv:   the  i^rcbativ© 
Talue  of   this  testimony,    except   to   say  that   the   testimony  of   the 
plaintiff   is,    to   say  the  least,   uncertain  on   the  uiaterial  ques* 
tions  of  fact  which  the  jury  were  called  upon  to   decide. 

The  trial    court   eired  in  ad&itting  Kxliibit  B  in 
eridttice.     The   eridence   shows  that   this   exhibit    ma  made  from  an 


^9 


original   book  of  entry  by  a  young  woman  stenographer.     The  plain- 
tiff tma  unable  to   tell    whether   thia  original   book  was  procurable 
at   the   tiiae  of   the   trial.      He   testified  that   the  original   book  wmm 
lost  and  he  did  not  know  where  it   could  be  found,   but  he  did  not 
testify  that  any  effort  had  been  made  to  find   this  book  and   to  pro- 
duce  it  at  the  trial,     l^laintiff  testified   that  he  was  present   when 
the  esdiibit  was  aiade  and   that  he  assisted  in  making  it.     concerning 
the  original  book  he   said:      "^ell*    I  laid  it  away  someirtiere,   being 
a  long  time,   13  years.      It  raust  haTe  been  moved  about   a  good  deal, 
it  must  have  been   lost,    I   can»t   tell.*      Ke   testified  that  he  kept 
the  oopy  and  not    the  original   bock  because,    as  he  put   it,    "I 
didn*t  need  but  one  book."      Ke  further  testified   that   the   items   in 
the  original  book  were  not  copied  as   they  appeared  therein;    that  ha 
thought  certain  of   the   itema   in   tr^e   copy  represented  the  sum  of 
ItetsLS   in  the  original  book.      So  proper  foundation  was   laid  for  the 
introduction  of   this   secondary  evidence  of   the  state  of    the  ac- 
count between  the  parties. 

The   evidence   does  not   show  that  any  diligence  was 
used  to  produce  fit   the  trial    the  original  bock   froa  which  the   ex- 
hibit   »s  made,   and  it    is  apparent  from  the  testiiony  of   the 
plaintiff  and  on   the  face  of   the  eitliibit   itself   that   it  was  not 
in  all  respects  a  copy  of   the  original   book. 

It  has  been  held  in  many  oases   that   it   was   error   to 
persBlt  a  witness   to    testify  as   to   the   contents   of  an   original  book 
of   account  or   to   adroit  oovies   thereof    instead  of   introducing   the 
original   book   in   evidence    vhen   obtainable.        Huggles  v.   Cat ton, 
50   111.   412,     The  evidence   shown  in  this  record  does  not   satisfac- 
torily  show  that   exhibit  B   is   an   exact   oopy  of   the  original  book   of 
account,   as   insisted  upon  by  counsel  for  plaintiff. 

The  judgment  of  the  Superior  court   ia   reversed  and  the 
cause  remanded   to    that   court   for  a  new   trial. 

REVSBSED  AKD  REKAHI3ED. 
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Iffi.    CHAR^Fa  H.    DODGE.  j  \        ^^  '^  "^    ^  • 

\  Appellee,       /    j 

/    )      ATvyjn  "mm  inmicipAL  coukt 

I  )  0?  CHICAOO. 

J.J.  feOSKB  #nd  yRS.  f  ) 

J.    J.   KOSER,%  *  j 

I    Appellan^.  > 

\  / 

i.B.   JU3TIC1  DEV:^  UKLIVERKD  THX  OflKlOK  Of  TKK  COURT. 

Thia   is  an  appeal   by   defendants  froas  «  Judgaent   of   the 
kunicipal  court  of  Chicago    In  faror  of  plaintiff  for   the   siua  of 
$50.00. 

The  plaintiff  is  a  dentist.      A  statement  of   clain  sup« 
ported  by  affidsTit   snows   that  the  plaintiff's   claim   is  bassd  upon 
an  open  account  for   aervicea^  rendered  and  material  furnished  by 
him.      The  abstract   of   record  fails,   however,    to   disclose   that 
any  affidavit   of  meritorious  defense  was  filed  in   the  cause, although 
it   does   show  that  an  affidavit   of   set-off  was   filed  April    11,1919, 
but  was   8trlci:en  fross   the  record  Depteiaber  16,   1918.      ,v«  are  un- 
able  tc   determine  frois  tlie  abstract  ?diat   issues  were  presented  to 
the  Jury.      Jo  far  us   the  abstract   of   record  discloses,    the  trial 
eourt  would  have  bean  justified  in   entering  a  Judgment   in  plain- 
tiff's favor  without   the  introduction  of   any   evidence.      It    is  our 
belief,  however,    from  sun   examination   of   tixe  evidence  adi^itted  on 
the  trial,    that  no  reversible  error  was  coffiiaitted  by  the  trial 
court.     There  was  a  direct   conflict   in    the  evidence  on  material 
questions  of  fact  wiilch  were  subiaitted  to   the  Jury,    and  we  are  un- 
able to   say  that   the  verdict  of   the  Jury  was  not  warranted  by  a 
prepondermiee  of  the  evidence  introduced  on   the  trial.      It   is   also 
our  opinion    tj^jat  no   reversible  error  was   coifuaitted  in  the  rulings 
of  the  trial   Judge  on   the  adialssion  of   evidence  tendered  on   the 

trial. 

The  Judionent  of  the  Municipal    court  is  affirmed. 

AFFimoa). 


r??!i:-:t   1>.^..S 


-ftU     »^! 


,.li    ^r^C 


230     •      <5107 


TBS  F£GEry^  LiFs  UciimAMCs 

COWu/JSr,    a  corporation,     / 
Appell^t 


/ 


AdBlnistrater  of   tlui 

•stato  of  Harry  Ao    Doerlng.  /     )       i^poal  fr<m 
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Appellee,  /         )  Super  lor  c<mrt. 
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Kl.  J¥;i»lCl^  33VSR  'fiaLlVSRBD  im  OPIKICS   OF  last   CtVSl. 

ffae  pleiatiff  began  en     ction  in  asDunpeit  ai^ainai 
defendant  in   the  ouperior  Court  of  Cook   -^c^wnty  on  an  inaur^nee 
policy. 

fhe   declaration   filed   in   ih-v   suit    olleged   thet   t^ie 
defendant   on  :jepteiGber  6,    1915,    executed  and   delirered   to 
insured.   Ear ry  A.  Boerin^,    a  policy  of  Insurance   in  arMch 
defendoat  agreed  to  pay  to  the  estate   of   insured  upon  his 
death  the  eun  of   |1,000  itpen   the  tense   and  cttiditiona   recited 
in  the  policy.     The  d^endant  filed  a  plea  of  non-asouapeit 
to  the  declaration  and  gave  notice  of   special  matters   of 
defense.     Judgu^ent  «ua  entered   in  the  trial    ccurt  on   a  Terdiet 
of  the  jury  te  favor  of  the  plaintiff  for  the  sxxm  of  41,000 
amd  the    df^fendant   by  t^^is  appeal   seeks  to  rcTsrse   this  judgnent. 

On   the  trial  of  the    c^use   the  plaintiff  introduc<=:d 
in  eTidmce  the  policy,    certain  proofs  of  death  »»de  out  on 
blaaks  furnished  by  defendant,    and  also  evidence  whi<^  tended 
to  show  that   the   defendant    refused  payisent  on   the    policy,   giving 
as  a  re&Btm  therefor  that  it  was  not  in  force. 

The  principal  controversy  of  fact  between  the 
parties  at  the   trial  w«s  whether  the  first  year's  pre«iu» 
due  on  the  policy  had  been  paid  to  defendant*     The  evideneo 
8ho«E!   thfit  one  Gnat  binder  wsa  argent   for  defendant  at  or  about 
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tlM  tine  the  policy  v&b  executed.     The  Insured  died  la  July  12, 

1916,   about   ten  Btenthe   thereefter,     4^^  ry  X)ot»rlng,    the  insured** 

•iBtor.    tefHlfied  that   ehe  paid  $Z,OC   to  Llnder  and  »ls«  the 

first  yeturly  premiua  due  en   the  policy  about  Septeiebor  IT,    1915, 

at  whidi   tine  the  policy  w»i)  deiiTored   to  her  by  Linder  &s  also 

a  receipt  which  ie  in  words  nad  figures  ae  follows: 

"The  leoyle^u  I«ife   Insurance  Coa^any 

GhlcfvgO,    cieptejRbnr  6,    1915. 
KeceiTed  of  Harry  . -   Doering  the   sua  of    ,;28,69, 
))eing  premitUB  due  September  6,    191  &  on  rolicy 
He.   10920. 

This  paymcmt   continues  policy  in  force  until 

SepteB^er  6,    1916,    gjrtd  beyond   xhe  laut   laaniioned 
day  ft  gruce   of  thirty  days  will  be   alloved, 
Bubject    to  en   interest   charge  et   the  rate   of 
five  per   cent  per  e^mun,    during  «!>ich  tiae 
policy  will    remain    in   force" 

Frenont  Hoy,    iiecretary.* 

This   receipt   including  the    signature  was  printed   in 
typewritten  form  and  it  bore   in  the  lower  left  hand  comer  the 
words  in  printing   "Countersigned  by*  followed    in  i^riting  by  the 
signature   "Gust  Linder,    ^^ie-^ro,    1.*     Three  handwriting  experts 
sbe  testified  for  the  defendmit  stated   that  the   ei^ature   of 
Linder  on   the   receipt  i^en  they  exastined   it   in  July,   1916,   wee 
•f  a  light  greenish  blue  color;      that  it  then  eppeax^d  to  b« 
written   in  fresh  ink  end  thet  in  their  opinion  it  wis  placed 
«p«n  the  receipt  not  more   than  thirty  days  before   they  exasiaod  it» 

!:^«  A.  Kelson,  f resident  of  defendant   c^t^smy,   rIso 
testified  that  no  preaeluai  or  other  woaey  had  bet^n  paid  to  d^^ndsnt 
hy  the  insured  or  by  anyone  for  hijs,    except  $2,00  which  defends^t 
receired  fros  Linder.     'ihie  witness   stated  th&t  Linder  w&s  an 
agtmt  for   defeodr-nt   "for  s  short  tiae  1915,** 

There   is  no  d^ninl   of  the  fact  that  the  policy  was 
executed  by  the  defendi^nt  coB^any  and  that   it  was  delivered  by 
Linder  to   insured's  representative.     The  receipt  in  question 
w&s  on  a  fora  provided  by  def«mdaj»t  and  this,    together  with  th« 
policy,   was  found  aaoBg  the  papers  of  deoei sod  after  his  death. 
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iOULle   cJefeHdant**  president  did  testify  th«t  defendaist  did  not 
r«eeiv«   tlie    first  y««r»e   pr>^n>iufii  due   oa   the  palicy  he  made  no 
•tteapt  «n  the   trial  te  inforjc   the  jury  of  the  exact  period   of 
LiB<ier*8  ea|>loym«at  as  nn  ngent  for  defendaitt,  nor  does   it  appear 
that  any  effort  wa»  Bu»de   to  produce  JLinder  as  a  witness  &t  the 
trial,    or  to  account   for  hia  &b»eno«>.      It   is  Hd»ltted   that  Linder 
w»s  aan   a^ent   for  the   ooi^any  for  &  ttne  during  tbe  year  1915,      It 
is   conoeded   thst   the  poliey  in  qudetion  «iks  executed  "by  defendant 
by  ita  proper  offlcera.     The  uncont»adiet'?d  e^idenee  ia  to  the 
effoot  that   the  poliey  ^vid  receipt  nere  found  ejaong  deceased's 
•ffeeta.     Under  such   circuKat&neae  the   contested   question   as  to 
ahether   there  had  erer  been  an  actual   delivery   ef    tl\e   policy  to 
in&ured,    or  whether  the    first  year's  prei&iun  vr^.e  paid  within  a 
short   tiae  after  iiBptoriyr  6,    191ft,    were   questions  of  fact   for 
the   deteminatloa  of   the  Jury. 

the   def«ind(\nt  roust  be   charged  with  Icriowledge   of  tbe 
feet  thbt   it  h£»d  executed   the  policy  and  had  deli  Tared  it  te 
Liader«   its  agent,    and  further,    thjK.t  he  in  t«m  had   delivered   it 
to  the   insured.      If  Linder  recelTed  the  first  yefer*8  prensixm, 
es  asserted  by  ineure-i's   aister,    the   fiefendant  w&s  boioid  by  this 
fact  ndiether   it  recelTed  the  premiun  fro«  him  «r  not.     Tbe 
teetisony  given  by  defendnnt's  president  nt   the   trial    is  vagtt« 
concerning  defendant's  eetual  relations  with  Linder.     'fhis 
vitnesE'  did  not   deny  that  Linder  was  defendant's  duly   i  uthorised 
agent  for  «   ti»e  daring  th«  year  1915,   but  he  was   silent  as   to 
i^ether  he,    Linder,    sustained   this  relationship  toward   defendant 
at   the   tiJ&e   the  poli<7  was   issued,       liether  Linder  in  f&et  did 
retain  the   first  yesr's  premiua  to  his   owi  use   or  whether  h« 
had  a  right   to   do  so  need  not  t>e   consld*»red  here.      It   is 
sufficient   to   aay  thet  the  te8tim<Hiy  introduced  en  beJrialf   of 
defendant  in   this   connectiwa  w;  s  not   in  all  respects   setlefying. 

Sotwithstanding  the  testiaoay  of  the  h««dwriting 


c-    ,.  .  :;  jd  \"ii<i&  m^^  cc  sub  mupmf^%  »*i£^«^  fr>i*   saW  w. 
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experts,    me   think  there   vaa  sufficient  erldenee   introduced  upon 
the   trisJl  to  suiBtain  the  Terdict. 

la  the  course  of  argument  to  the  Jury  plaiatlff*8 
counsel   stated: 

"Ihe  i'oople's  Life   don't   pay  anything   that   they 

can  get   out   of  p&^ying,      1   e.  y  to  you  th.t    if  y-ui   or  ycur 
wife  or  any  of  y^ur  family  hca  a  policy  with  the  coBjpany 
«nd   toiythinf?  happens   to  you,    Hnd  y^u  (;n   lioi^n  there,    or 
they  go  do^im  there,    they  will   sUtnd  a  very  slim  chance 
of  «vor  (;(;tiin«i  anything." 

7hi«i   ststeciont  wft«   object 6d  to   by   oounuel  for    '.ifund«jit   and  the 

court  ruled  t>w<tt: 

"The  stateHtent   »?6   to   ahat  his  wife  aaight  do,    or 
ighBt  the  juror's  vife  might  do,  Msy  he  stricken  froa 
the  record," 

The  Icav^s^e   of  eounael   for  plaintiff  Tjau   iaproYier  Mnd  *?ent   be3ron4 

the  Xiaito  of    ?..  fnir  discussion  of  facts  ahowi  by  the   ovidence. 

Xa  OhlCR^o  Onitm  Traction, /"oap any  ▼•  Lauth.    216  Xll,   176, 

t^  &npr«MR  Court  staird: 

"the  rule   iu,    that  Rlth^ugh  the   trial   c<mrt  »fey 
hBTe  denoe   its   full   duty  in  its   superTioion  of   the  trial 
and  in   sustaining  objection,    fe  new  t.rir.1   aJi'iad  be 
granted  whe  j-e   it    appears   that  the  fibuse   of   arguMsnt  h  a 
worked  f^n   injui;   ic*/   to  onfi  of  the   p'^rtitte." 

^  ^^'^  ^»  Heiligen^^trin.    ?:4^   111.   239,   the    court  said: 

•a«»nerMlly,    in  civil  cr^ret,   it  Is   only  vdien  the 
Msoimt  of  the  voraict  of  the  jury  is  Isrge  or  der.rly 
oxcfiJs&iTe   th»t   8uc>i  reffliirks   of   cc'«i«el   vfill  require  a 
rerersal.* 

Kany  iaportsnt  oases  haTe  tmai  re-re  r»ed  by  courts  of 
reriev  in  this  and  other   stntes   for   i»^ropcr  and  unfair  argument 
by  counsel  to  Juries,  but  notwithstanding  the  aaay  framings  given 
sad   serious  looses   to  litigants   occasioned  thereby  sut^i  arguments 
eontinue  to  be  made,    and  in  esses  t^ere  it  is  oTid&nt  that  recovery 
en  valid  olaias  B»y  be  Jeopardised  Uftareby,     Appel  v,  Chier-go  ^ity 
SailtKiy  Co..    259  111.   561. 

FroB  our  exai&ination   of  the  evidence   in   the  re; cord   in 
the  present   cu&e  we  »re  lead  to  believe  that   the  reimrks  of 
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counael  however    iri^roper  did  nut  result  in  prejudice   to   the 
defendant.     Tho  vordict  and  judgment   w  s  for  $1,00C,    the   bub 
nasoed   xn   the  policy,    uad  the  only  iai^ortsnt  question  of  fact 
that   the  jury  «@re   called  upon   to  determine  w&s  wither  Linder 
WAS   an   agent   of    the    r  Jicpany  at   the   tia»  he  rsceired   the  yearly 


preitiua  due  on   the  policy,    s>.nd  on   this  question   the   erldence   ten- 
dered by 
factory. 


dered  by  the   dcfend^i   i»f<.E  not    in   all   respects,    oe   etsted,    Bstis- 


In  deciding   the   ci;oe   of   Chicfigo   City  ttailwey   Company 
▼  .   Creech,    207   111.   40<;,    the  iSupreaie   Court  said   in  nubtit&ncc 
that  queetione  at   to  wliethe r  or  not  n  new  tri»>l   sh'^ld  he  granted 
for  misconduct   of   eouns«l  by  way  of   ii^roper  argument  to  the  jury 
should  be  left  largely  to  the    eoimd  diocretien  of  the  presiding 
judge. 

A  point   Ib  made   thsit  proofs   of  the   death  of  the   insured 
were  not  duly  nnde   in  accordanc*  with  the   requirements   of   the 
policy*      Livldence    introduced  upon  the   trial   tend*d  to  prove   that 
the  representative   of  defendant  denied   linbility  under  the  policy 
for  the  r^iieon   thr^t   it  htyi  neTer  been   delivered  antd  was  not  in 
force   at    the   tine   of  the   inaured*£3  doeth.      On   the  trial   counsel 
for  defendcini.   stated  to   tlie    court   "We  do  not   contest   the   signature, 
the   aA«cution  of    it,    (the  policy),     t'^r  defense   is  th£ft   it  was 
aerer  delivereu,    and    the  preaiiui/!  v?  c  nev^r  fald." 

The  defense  relied  upon  at   the  trial   was   thiit   the  policy 
n«T«r  was  in  force   ctnd   that  no  binding  contract  had  been  entered 
into  hetween  def  endiiat  »nd  insured.     Ko   questitti  was  raised  at  any 
tijae  until   the  trial   as   to  the  suffieienoy  of   the  protfs   of  lose. 
It    is  our  opinion  therefore   thnt,   luider  the    cirevowBtances,   the 
proofs  offered  were  »uffici<«t. 

In  Continental  l.ife   Ina.    Co.   v.  Rogers,    119   111.   474, 

the  i>upre!ne  Court   said: 


it 
Aii  i©fi  «yw  feat?  x>3i«»i;iflo  rided  -ji^v^a  ?lx»i'  *  n'j 

%!>«'<  Qtjn?)  ri»»-;f  bixri  feaWjaofe  sail'  <■      ■- -    ,  ••  .»   .    ,.    .    v.-a 
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"we  regard   the  <!octrine  well   settled,    th«t  idier« 
notice   ail  i  praofa    of   loac,    orof   ths  de    In   of   the  asaurod, 
in  the   case   of   a  life  policy,   hnve  b€<m   mode   tnit  eii'^ 
1'^li■^^erG!l   to   th'3    company   In    tue   ti'&e,    «ni   Khmy  ore 
retoincjl  by   it  without   objection,    the   company  camot, 
*hfln   sub  i^if^  lent ly   5aed  on   vhu   policy,     jiio-ition   th.uir 
sufficiency.     JpeprJp  i/erine   end  Fire   Ins.   Ce.  r.  Lcffia . 
13    111.    :^52;      ^rtfrroTlre    ^a£  .    Tq      y .    THh.    }j4*Td7l64; 
Great    ^eBtern   InV.    ^0.   ▼.   L>tft«den.    C-g    id.    ?60;      Herron  v. 
^eorin  ^'rrlne  jMid  fir;;    irs.    -o..    ^o   Id.   J.;: 5,   ixrecrer,"  it 
iV  veil   ««tl,ltd,"  that   wile  re  an  insurance  cos^any,   after  » 
iosfj   h  «    occurred,    plecsiJ   its   reiwaai    Lo  pay  upon   gcms 
ground  not  affecting   the  nerits   of   the   ease,    hb,    for  instance, 
■- ;uit   of  proper  notice,    cli    itbar  for5:al   e'bjcct^cnf!   ..ot   ihen 
coaaplained  of   or  pointed   out  will   be  regt^rded  re   waiTcd*     fu 
the    p  ;tse  princij.le,    -.Tien    Die    ulujri  is,    thwt    vji.c   t^oiiwy,    for 
my  c&use,   aeTer  becase  legally  binding  upon   tlie    company 
tird    it,  pl:.ccs    Itf    r!^fu:p=l    1'    pi;./  en    ti/..  t   ,.;i    jnd,    il    c^antt 
be  heard  efterveards   to  urge  any  nero   foratai   objections  to 
the  ri(;ht   of  recovery. 

The  jug'gn^ait   of   the  »iup«riar    -?urt   is   affirned. 


SH.  P?l£;iIDlKa  JUi^TIQi  H«Simea.Y  OliiuSSTS. 
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Defendant   isaa   summoned  and  convicted  for  violation 
of   &eotione  2844-2647   of  the  ReTie«d  Municipal   code  of  Chicago, 
t.he  complaint  alleging  tlint   *the   defendant   while   engaged   in   the 
meat  aaerket  bueinese   in  the  City   of  Ciiloagc,    did  on  to-wit*   the 
26th  day  of  ^ovenber.    A.   ?).   1916,   at  1L>C9   ^est  Harrison   Street, 
Chicago*    Illinois,    offer  for   sale,   for  dellvpjry  in  th&  eaid 
city,    a  certain   dressed  turkey  by  SToirdapois  weight   that  ««• 
of  a  quantity  less  tlian  that   reipresented  at   the   tisae  of   the  of- 
fer for  sale   to  be,"      lie  was  fined  k/^*    vith  the  usual    order  of 
coG^itment   to   the  house  of  Correction   to  work  cut   fine  and  costs 
at   the  rate  of   fifty  cents  a  day,    iaprisonaent  not  to   exceed  six 
ibonths   if   the  fine  and  costs  were  net  paid. 

fhe  sections  of   the  ordinance   said   to  have  been 

violated  have  not  been  preserved  in   the  record;    oonseouently 

they  are  not  before   as  for  review,    as,   althougii   the  municipal 

court  2ii^:ht    take  Judicial  notice  of  the  ininlcipal  ordinances,   we 

may  not    do   eo,   and  as   said  by  this  court   in  Gitjf  v.   Tearney* 

187  111.  App.   441: 

''Manifestly,    therefore,    if  he  oxaits   from  the  state- 
ment   thus   prepared   by  rJra   rnd    iiiiTied  by   the    trial   ju'ige,    »ny 
3iatt«r  or   tuint^  necessary  to    enablo  tiiis  court   to  det'rrriiine 
whether  the  ruling  of   th^   tri«l    court  was   correct,    in  view 
of  all   evidence  then  before   it,    the  correctness   cf   such 
ruling   is  not   jroi-.^rly    t.efcre  us  f  r  r   r  vIpt*.      In    such  cuoe, 
it   is   our   duty   tc   presume   that  the  facts   oisitted  sere   suf- 
ficient  to   Juatify   the   rulinf;  of    *-ht.   trial   ccurt.      ■  cr   thess 
reasons,    the  oialssion  of   the  full    text   of   the  ordinance   in 
question   reouires   us    to   assua^f    that  fiiocg    its  pre  visions    the 
tri^l   uourt   found  lan^mage   supporting   its  conuttructiiOa  of 
the  ordinance,    no  triven    tr    the  jury   in    th^   inbtruotion  ct>i(j- 
plained  of,"  City  v.  Baker,    167   ibid  13q. 


li  i: 


In  City  of  chicane  v.   Kohn,   X95  ibid  39;J,    uiie   iat« 

Kr,  Justice  BnVer  B?ild,    in   f'ellvering   tJio  opinion  of    >.Jae  court: 

"T'laintiff  in  *irror  has  not   incorporated  in    tiie 
stenographic  report   the  crdinanoe  referred  %o   in   the  complaint 
by  nuTDber  cr.ly,     7he   Btatute  yrovidee   tluiV,   the  luiiioipai    court 
shall   take  Judicial   nctioe  cf  ordinances,   but    thia  court  can 
rot  do  Bo.      If   t.h«»  pl;i.xtitiff   in   error  dftsired   to  jireii^Tve  for 
presentation   io    tiii  a  court   the  <iue3tion   v«nether   tne  court 
could  froM   th»"  evidence  prop-rly  find  dcfonaant  e^iiity  oi  * 
violation  of  Jection  <iol<i  of    the  municipal  code,    the  section 
sientionpfi   in  tht?  cccplaint,   he   ohculd  h£ive  iuccr}.u rated   tnat 
section   into   the   atenograpuio   r«>ort,      Uaicago  v.    renrriCT, 
18?    111.   Apr.   ^'11;    ChicReo  v.  Ujrwj..    l^-    HI.   Apu."^7.''' 

The   eridence  in   tl.c   record  in   the  abaence  of    the  cr« 
dinf^nce  sueteins  th^  conviction  cf   the  offence  charged  m   the 
coRBflaint,     By  grlng   tc   trial   without  cbjection   to  any   mfor- 
ffiplitv  In   the   suiBffione,   the  inf  .rmity,    if   any   there  be,   is  cured. 
Befentiant  Tf«s  in  court   in  his  c?m  jrcper  person,    rej^resented 
alec  by  counsel,    and   thereby   subaiitifd  hiAiself  tc   the  Jurisdic- 
tion  of  the  court,      ThlB  ^fas   sufficient   to   gi?e   the  court  Juris- 
diction  to   try   the   esse, 

/5   the  proof   is,    in   the  absence  of   the  ordinance, 
3ufflcl«Jt  to   cuctRln   the  conTiction,    the  JudivBtnt  cH    the 
Kttnieipel    court  is  nffirEced, 

APyiliiSKi^. 


^•Jt) 


1?;; 


ti^j 


22W   -  25111  y"^ 

Fi)WAR3S.   BSCa.  )  JB15    I. a.     04   7 

J^pellec,  )  / 

\  i  /  CJf  OHICAJJO. 


^iiXB  ia  an  ap^yai    by  aefiiiUaiit  froni  f   jua,;i^iMit 
c=^-aiBBt  kj^iM.   iiX  i'tiTiir   of  rlRl^iliifi'  fcr  ?':lt  on  b   eubiiatioi)  of 
tiic  ccusfi  foi'   trial  by   Uie  ccurt,  , 

jief  endfcjat  or  iered  friMb  j-lniKitilf  ojae  SiBiplox.  c;r!?n« 
Li:*feQibi»j,    ..'uleJi  iit  p&iU  Tor.     Kc  likewise     r  i.ei'ecl  &  doven  paaeeti- 

vioiviVifo   Uop  ill    bi^e  prxcc  of   v^^^»    Ui«i5e  he  n^ithfr   to.k  nor 

li»e  ttu&brctvtir&y  ariobs  upuu   tiiu   i.i;-bi ;.*•«.>    ai"  de- 
tatidHU^  fa'r   ^^^.o^i.t^iii   tw  pX^i.iutii'r  t^ri^iiCkv  «^*oa  d^f«:uJiaui '«>  f^iil- 
Ui-«    toO    kokb    the   X.aaOuttiu«   ^oUy  uud   Vi.ct;;riu    top   Aw    vhe  V-  i^O* 
iA«<:rd«U  upou,      Tixe  rui*!   MUcutxuu  *A,a«.b  i;j    t,^e  /;;iea^urc  of   da'uages, 
i,l   e^4^«    i-laiaciri'   ill   vut^'wl^d  to   x'ccaver  under   tiie  la«. 

it   iii   ndSiltteu   ■LJus.i.    tu^  pi'XCtiO   fiAfeil  I'cr    tij©  Vic- 
^&ri.H   bdp  &Ad  Iliacttsine  body  are  standard  priceu,   and  defe^^dant 
cofi«enda  tiSiat  aa   t*<.ere  x&  no   dlfferettce  b£tw«(.r>  tiX€  ccotraci 
v&iu«  i.nd  ti..e  Aark«!t  value  of   tlie   lisouaini   toJ.y  i-ad  Viotcria 
top,   i^laiatilf  !^-iS  ..ot   suffered  ai-y  daB:(3ge  r^ccveraVle   in  sii 
actior.   i>\.  !>.», 

iltoiatiii   ctntfendfi    tx^jat   tiie  ^ooac  icre-  eonte^.rjsted 
to   tifc   uouis^L   Xx-i;iii  ;;.  a&nul&ctur&r  itQtu   rixua  uc   <>oulu   recrj.ve   & 
c«Mu2uaeicti  in  litc  aitouiit.   ci    tne  judiJBs'rii-,    rmd  tiii.t  as   dt fondant 
ftfcilfca  to    vtiJte  uiiii  i>fc>    for  titc  iizucu&irje  t.cd>-  end  Vic 'criH  top 
ciccc»ra.4,i:^^.   to  1»1b  a4;roe&3Cf;t,    tiixe   cona.iissicji   i.&   Uic  rieeeurr:  cf 
Lis   umnH»;e»  for  uex-eridiiiit*  c  brcncii  uf  his  ccKtraci/,      ^t   ir    stipu- 
lated tJ:jat  unle»»  plaintiff  ia  eistitXed  to  a  coKaaidSion  froia  de« 


sr  ,. 
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fftnrient,   unnrr  the  Rfrre«fsent.   of  Jdc.  percent  on  <,24oo  for  the 
ll«ou«.ln«*  body  »n4  $4(>0  for  tho  Victoria   top,   j^lamtiff   is  not 
^»ntii.l*d    to   r?:C')^iiT   -^nrthlnt;    in   thl  a   cauoe. 

It  woul-J   leerm  frcia  the  facta  ads.iltii.id,    tha  contract 
price  'tni   t>i«»  vaark«6t  prlcft  nt   tne   tim-3  of   the  lireach  botui?   tiie 
anm'%,    th«t  it    ta    la   I'iw  a  c  .ae  of   r'tatfumto  aba{3|ue  inju^rla,    for  Wiilob 
th<^  lavj  nroTrl'lP«>  no  r«':ie<ly.      '^he  rul  f»  of   law  re^^ardint',   the  ueasur* 
of  inriftf^flg  ttj-er**  thR  j»urch«8ftr  of  srooi-fa   ncld  at  n   j?pw??.flc  price 
r«fu«««  to  pay  for   thef>»,    ia   nt-ited  na  follows   in  ^ft/-;T,.<^y;  v.  yindlay, 
ft2    Til.    524: 

?lr3t.      That   the  v'STi'ior  raay  store  th^KTi  for   the  ven- 
jl«e,   ^ive  hi»  notice  that  h*»  h^^a   donf    lo,    nni  then  recover   the 
■ftjl"*    rontreot  tJrlne, 

i^«?oonrt,     Yin  iB»Y  Veer    the  ironds  and  recover  the   ex- 
eees  of  the  cr'ntraet  lorlr.e  over  an-i  above  the  rs-:»rket  price  of   the 
(jf^ods  rut   th*    tiw  «r»d   pi  woe   of    ieliyery;    and 

Thlr'l,      "«  i»<«y,    jpon  notice  tc  the  vndee,  \>rQe«ed 

to   *«en    th*^  «T,ocd«   to   th*  beet  adv»jit»/?e  ond  r*»covQr  from  the 

verdee  thF  leas    If   tv.ev  fpii   to  brin*-    the  contract   rrioe.      And 

the  coiirt   s?»Jdr 

"In   tiile  caee   there   is  no   pretenae    tiist   the  pi  a  in- 
tiff   ic-,   aeejcing   eitfi^ar   tne  first-  cr    tnird   re>>eoy,      -ih   j.*»,    in 
fact,    confin'^d  to   th*   second  and   *hen   thie.   reKftdv   ia  pursued 
the  aeasure  of    da^iH^*   xa   8p«acif  loaily   iixtsu  *il    t.Jif    ii.i<  ci*eno« 
between   th.f  contrnct   t  rloc  f^nd   tixa  .'BMricet   •sral  ue   ©f   the  greeds," 
aanbom  v,   H'?c«edict,    7t   xbid  AOi?, 

ijo,    m   tiic  xnstmii;  oaite,    lilaintiff  •«   ri^utu*  ar« 
confined  to   the  second  resiedy,   and  r«   there  ia  no   excetts  of   the 
contrnot  price  over  nn^  aoove   tee  lusirKet  price  oi    iJu«  iAuouBiae 
Doiy  and  Victsrj^a  top,    there  are  no   da<3&«ce»  »ifBrda*ile, 

Jtlaintiff    inyok*»   i>ec,   64   of    .art  1>  of  <;<iap,   liil-A, 
9.,   S,,  kncsn  )^8  tne  "aales  law.*      ii^«  canrioc    say    Ciiau    tltw  Jales  Law 
aujpra  changes   Ui.e  principle  of   i&v  regarding   the  a»seuc»i£ent   of  daoi- 
wjfos   as   iaid   down   in   ea«es   au>'ra.      am  fact,    JuUai /Adiua  J  ©f   oec.64 


.sail*-:   airt^   ii   ^nhd^ 


would  seejc  to  control  in  the  instant  easo,  and  in  thia  rcfjard  is 
but  an  enaciijient  of  the  law  as  laid  down  by  t.hi»  .Ldcialona  of  our 
Supreme  court  #it  the  tlin»  of  its  passspe,  ""his  subdivision  pro- 
Tides. 

•■Jhtsre  ther*   i«  r/i  «T«ilHMe  rassrket   for  th«  jioode  in 
queswxcn,    t^c  ta  uuMVii  oH   dman^eB  ii,    in   tue  absence  af    opecial 
circucmt>nc«B,    ano  ring   prox-lraato   daaa^'O  of  a  fTC'iter  ;*iAOunt, 
t.Lc   ixi'z'crcnce   ovtwi^en   tud  euatruict  pzxce  una   che  »ai%rket  or 
eurrmt  pric«?  fit    thf   tia-  or   tiwes   '«\e;i   ti'ie  Kor>  la  cupht   ta 
li^'Vi-  been  ai.ce].-icii,    or   ii'   ac   ti.ui«?   ^a^^  i'ixed  iox    b,cc«vi,a»ico, 
then  at   tec  tliae  of   toe  refusal    to  ax^cert." 

Neither  under  tiie  ststute  nor  the  deciaicns  guyryt 

has  plnintiff  snxde  out   a   case   «n titling:  hiiu   tc   an  aasPiji^.- ent   of 

dajcafes  for   the  adspitted   breech   cf   the  order   re^ardlnft  the 

llRouslne  body  and  Vletcria  top;    therefore  the  Judcraert  cf   the 

fcunicipal   court   is  r*»versed   witti  a  jud^^^nt  of   nil   capiat  and 

for   costs   in   this   court. 

Ryvfrnayn  n-m  svir.v.:-{rT  c?  fiv  caiia| 


Z^l  -  «fi|2B. 


;>   ^; ar p Or a1|1  on, 

\ 


SUTHI3  Bsoxrr^a  CO. .     /'       ) 
ft  corporatloolf.         _^  ) 
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APi^EAl,   ?ii.)i5  o^iUBIClFAL  COURT 

0?  CMC  Am, 


Ha.   JOSXXClv  aOLPOM  D?.T.IVrSK3)  T'IF.    0?X«XQH  OF  TUT  COURT. 


Flfiintlff  had   Jtt<3t;r8ent,   tif^on  thp   verdict  of  a  jury, 
for  13990.67,  .'tad  delendimt  hrixigs  th«  r«oorft  to  this  oourt 

for  r«Tl©t<r. 

The  ««<o«snt  of  the  j.  1*j  the   j«ia  ctlalwfd  by 

plftlatlff  to   .  -on  (!©f«»nfiant  for  a  quantity  of  galTanlsdd 

Bheota  oontr«c  Iftlntlff  to  b«  «old  to  <l«feafiant  apon 

oertaln  tarraa  s«  to  prlo©,    about  whloh  t^iort  le  no  contest. 

Defendaat  aeeks  to  eaoape  llnbilltj    Sot  t  i©  roi^aoae 
•et  forth  In  Iti*  «ffl«iftvlt  of  fl*f«nBe,  whlcih  are.   In  aubstnc*, 
that  about  Octobfr  19,  1917,   the  p«  into  a  eon- 

tract  for   .  -llvrry  of  o«rtAla  galv^mlaed  uheeta, 

delivery  t  y  plaintiff  to  6«l«adittit  ^»ltnln  four  or 

five  weeks  from  %  of  rs»klae  th*  contract ;   that  plaintiff 

did  not  be- far©  ooMnenoe^»nt  of  th»  enlt  or  tslnc©  mnke  dollvfiry 
of  tn«  0he«itii  to  tiofead.'Mit  aw  provided  by  the  oontrnot;  thnt 
beoAiui*  of  failure  to  rmk«  euoh  aelly<»ry  defendant  on  Dooomber  £4, 
1917,  fcjav*  notlo«  of  t:a«  a«no©llRtlon  of  tne  oontraot  on  thrtt 
irrotand  ^^jid  eou^ht  th«!rebjf  to  tprmlaat^s  «na  o«aoel  th©  contriaotj 
farther,   that  no  dolly«ry  of  thf  ,}  ma<?»  to  tne  osrrler 

on  I^«eisb«^r  i;2,  1917,  but  not  imtil  ;.^-06i.&»r  £",  1917;   thnt  no 
a©llvery   th«»r«of  wau  fT«r  rnad©  to  d««f6nefeat  at  tvny  tlttP  &na  that 


■5^.v  JL.      \J     J. 


iSrrSATTlH 


-('  t'  :.■ ,  i  v..  ■  ■••>;:/'■  4.'/    $':»,.:■'  '^ 


•3/;').'      .j; ■;"to.;''':f;'   .'^''•-    "v'i    ■   '         ' 
:■•;•  ■■■■■'.    ■:^u    };i.i:>  ■•:i:i.^'\  eh    \;x 


the  fcoodft  6©t  forth  la  plaint  I. ff's  olalrn  are  not  the 
oontraoted  for  aod  that  tjli#   ;.  f)  rvcver  ooeept- 

reo«ived  b; 

Ttt»  orucr   ,vi.3  for  i;  "  /^uitiaed  sh«<«t«,  which  plain- 

tiff on  D»o«j«ib«r  2;?>,  1917,  lo-tefl  on  oar»  at  Ita  war*'  t 

H&rtittB  Ferry,    ^  "  '         " '  "^  f«r   ^i  *ed 

▼IR  -nheellnr   '  ..^ ......    .-  •  '■   t(n  ihlrty 

on  the  «▼©;:■  r  T-2,  T917,     ?he  oars  ;•'.  a 

to  the  reru:_.  .■.     .-.  :  __  _  -ipany,     Tiiie  nf=9ct  {*•*;,  -nss  3\mday 

ftnd  on  the  J^onfifty  folT  trs-lnr   plftintlff  made  out  of  lading 

^ndsent  it   to  th©  Per.?  l«i  Coapfsnj',  r*rir*i  crsr'm^'  notified 

plaintiff  by  ttlephon©  that  oc  that  o  had  b«8a 

plaoftd  ttpon  fihipmiinta  of  oax  ;!Hrtln8  Perry 

to  Chi(>i%o.     rlalntiff  ©ndeaTorea  to  huT©  th«?  ^eaaairlvanla 

thutnnAin^  rgo* 

bttt  It  would  not.     Th*  only  way  op«a  to  plaintiff  to  i^nd  tha 

ahlpwttnt  forward  to  Chic-  ^f  the  Baltimore  6t  Ohio 

Hallroad.     To  that  «nd  plaintiff  inetruoted  the  Itnneylvtmla 

roed  to  torn  orer  tha  ah)  o  tha  Baltl-aor©  £«   jhio,  >hicQ 

waa  dona.  r^.tt  oaoeod  a  of  r.hnt  th»»  ahlp- 

«ierit  til  «i,  at^r  tii<»  B«dtinora  ar  onio  until  ti 

Ho,.  1917,      i,i  thtts  ohaogifl^:  tne  routine  plnlntlff  acted  within 

»  o«rtaln  frorialon  of  the  sales  oontraot,  whloh  reafie: 

"The  aaller  i&  entltl*?a  to  B«l«»ot  %^  routine  .for  all 

Sooda  sold  f.   0.   b.  mill  without  fr«»lfht  jOlovmioG;   the 
ttyar  ie  entitled  to  isalfict  anj-  J'outtnt;.   offlolftlly 
autio;  *  ubll»he«  bj  trssneportfttlon  oorapanlee, 

prcvi  ieea  the   8«ll«»r  of  siwh  rotttln*:  at  the 

tlflje  o:  pl'.:Mr>t  the  order  or  «i>«oiflaatlonB»  ^'Hp  gfvHer 
re»erv©«  the  rlfht,  ho-Rfrver,  to  sftleat  t^P  InitiAl  line. 
If  inabllit;?   •  5r#  tv  ra  jsroc^-'tly,  or  for  oth^r  reason*, 

woitld  Involv-  in   forward  to  t;  th«  /ooda  over  lie   roate 

aeleoted  bj-   *. ;-.,ff   ;-'vrr." 

3)«f«naant  -^as  ftuly  notified  of  &mh  ronlln^. 


'    ■■''■■■        '^     ■■       -:■■    ■    '    •    '•"'-•■■:i     *".^^^     /■  ,     s  ,'if;-fkov.^    ri5    >'iJ;5 
,:>  i.  ••>  :.i^.V     '  ;  -  •.         r--*.  .^-'r  ^ -i     .!^'  ^^    ^'J-^^  .     ;••■    .'^■'>j''S,'^-^  w    ;;»:    t*fTi   ftiti    i.^*^"'. 


tti. 


3. 

Another  jirovlalon  in  the-  aontr«ot  1»  t;>mt  "Th«  pla«« 
of  delivery  \in\Ur  the  oootr«  o,   b.  rt*llr?>ftd  o»r»  at 

the  seller'  for  ahip?a«nt  to  Chicago," 

\3n&fst  the»©  t«»m«,  w}v«n  th©  »h.««t8  wf«r©  10ftd«e  on  the 

oare  andl  eta^ted  on  tho   w\y  to  Chloisgo,   t;h«  tl. 
defenfiant.     The  telegram  of  v'ef<?ftd?int  to  plaintiff  of  tmc- 
fAth  In  ftn  attempt  to  vj»ne«l   the  oontr«oii.  of«5«i   too  late  to 
affect  a  o:  ,lp  In  the  olrcnira»t<5inoee  ^.loh  then 

preT Riled. 

C;  mde  t^wvt  the  s^i^ots  ahV. 

aoc ord Ijii^'  to  oontrBCt.  nfjaaoe  of  ©vltienoe  on  ine 

part  of  plBlntlff  th«t  the  en«>etii  ehlppefl  fulfilled  contri*ct 
re^iulr*'  ant  re  fluted  to  rc^oelve  the  atieeta 

or  exarainci   tfiem  aa   to  wi;;her  ^jtuantlty  or  quality ,   its  conten- 
tion to  the-  Qontrary   ie  abortive,     Furthermoare,  VftrlJ'tione  In 
>ff-lvht  were  permliswiilbl^*,  i^ooordlng  to  the   express  letter  of  the 
cjoatr??tct,   to  t  s  of  two  fua^  oae-hftlf  percent,     ?]i« 

olalraod  varlatloG  r,a.i  ??ithln  th*?  oskntraot  limit  br^  consequently 
In  thla  Y&^^vr6  ('«»fenaant  htm  no  Jiiat  eauae  of  oamplaint. 

rhere  la  a  rr                           'A  to  ''-hether  R  bundle 
ehowia  oont&ln  blx  or   i.cy<:i  fc  •«  e'«i;.      in  the  light  of  the  proofs, 
we  oennot  see  th«t  ftefcnf.«int^B  rights  nre  In  eua^  r  t 

affeoted,  whic'^  ""            *         "  "           "        '  oald  be   ortsi  ;^.rily  com- 
prlaed  In  a.  bujonj.                                           .     '•   '     i   with  v.h«>  full 
nnraber  of  aheete  l:-  u.^^i.-..-,,    .a.m     .t':.-iju.   o^'    »  u  ■  itiona  permitted 
by  the  oontraot.     The   jury  have  go  found  and  ««  are  InolineS 
to  concur  In  their  finding*     ^here  there  la  a  oontr-<-      ot 
evidence,   and  t'<.    r..?t8  and  c^ii-iii-r;.- .  ••inoes  V-y    '     «: 
rebeonable  Int?.     . aoBtaln     ..„       rdlet,   , _i- 


-U'ou    Y-A-i- 


■y.'l:-    -h'  :^i  ^v.- 


■  .i 


>.-    .5 


not  t>e  flletttrbfffi  on  r^rif  ri«  eviCAzio«  of  t;  v 

party,   ns  In  t>ie  on<f»  imd**   «oaoi<ler*ctlon,   cor,»ider«»<i  r^    itiieXl, 
i«  ole?yrly  Bttfflol«nt  to  eiUBtaln  the  flmUng*      ;llrl1,,|n  v. 
Ciiittendeo.  176  111.   Afp.   560;    III.   T4:re   init.cti  Co.   v.   llndley. 
no  ibid  161;    -^rrinf-flf^ia  Coa,   K.   Co.  v.  VM»»t,   120  ibid  66; 
7{ackl«r  T.   HaoX:l«y.   161   ibid  338;    Shevalier  T.Seager,121   111.564 

i'he  qaetitions  of  T^-^'Pthcr  pl'^fatlff  h'wt   r>rPtteieo,   inc 
oontrsot  by  fallln  '  '      .  '  • -■  -  -   "      tin*  «]  •         *  ^ 

in  the  oontrnot  or   n;  i,    ■. '<•  j-tTi  ini.:    vjtcsi  '-rse  :-«nnfei.i- 

Tdaia  to  the  Baltlraore  ■■'■■      ao  Compare    ' f^'iuftlly   .ju*^»tion8 

of   IHct  for  thft  Jurj',   rhc-"    ^'--incta  -w  ^    ;,(.nply  eupport'- ^  >- 
the  proofs* 

tso  oontTAOt  regarding  delin^r;      .~i     .-  ^t.  i     .    « 
earlieet  prftotioal  oon-vi^i^h  no«,''  «wicV  the  qu»l<"  !rv    »'0i*d8 
"probably  four  or  rivv         ...     lis^illiit  r.^r    i^„  .     .^c  of  fo-mar- 
aatee  au  to  tioe.     The   Jary  r         „       _         in  conclnln   ,   "s 
they  did  by  their  verdict,  that  the  ehipMent  nv..- 
reasonsble  tltne  rithin  the  ta«»aning  of  tne  contract   *%nA  that 
euoh  time  was  within  "aeller'e  eKrliMst  prnotical  oonyenienoe." 
The  evidenoe  ahowed  that  the  porernrfient  of  the  United    itntee, 
owing  to  ine  war,   coaettwed'  «»nor««ons   lunntltlpe  of  atoel  nnd 
iron,    ihat  operiitlng  ooa^lti  a,   the  rail- 

road freight  traffic  mac  :  ,   and  t-  .t 

to  defendant  ootild  not   h^Te  b<^en  m;ifie  smder  existing  conditions 
without  orowAlne  oat  of   ,  rraots,     thi»  the   terms 

of  the  contract  did  not  require. 

Defeadant  attempted   lo  cancel    the-  contract  V; 
failure  to  dellrer  the  goode  within  the  time  epeoifled  in  the 
contract.     Upon  the  trial  it  atteapted  to  defeat  a  rf: 


w  'cii\'    •■  '  'y^^a 


ic.XrT    f  i^J■  ,Tr>;;>R3t:.  V   T:-»i  IrrVOifo    ; 


^  ;  .•;  ;   /;     ii     ;■; 


ft. 

the  e^ojw^i  that  th«   ia»lpfa«»Bt  <Ud  ndi  omiorra  in  quantity  to 
fi^t  sontraoteC.   for.      It   ii5  the  Iftw  that  leher©  refuaAl   to  p«r- 

contraot  Ib  V.Heed  on  one  ap^olfli^fi  ground  nnother  ground 
for  Bttoh  refuaal  cumnot  b«  arg«fi  ^s  p.  <5«fen»«  upon  th«  tri«l. 

m  Of^lo  i  :"iiJ8.  S2.»  £2,'  v*  MkaElli^t  '''^^  '^»  •-•  ^68,  tii« 
prlniOlpl<>  WR©  laid  down   thOB: 

doolelon  tonohlnf  »nyt  Inf  ctroverisy, 

h«  oannot,   aftctr  TltlgstlOi_  .,         ..,       nia 

ground  tmC\  put  r.lis  con<l;uct  upon  injnoT,)i«r  ?»n<?  different 
ci>nelficrFttlon.     ci.e  in  not  pfr'iltted  thoB  to  fa«a6  ills 
hold.      He   l3  cetopp«5d  froi^  doing  It  by   a  sfittled 
prinoiple   of  l(^w, " 

Sohtoflor  Co.   V.   >;laaottrl  ^.   *  ^.   Co.,   <i66  ill.  348;   Gibson  v. 
XTom.   ^14  ibid  S30. 

V.'  .3  rev*»reil^l«  err  >r  In  th«  ooart'e  rtilin^s 

upon  the  eTidenoe  or  th»  iA»traotiom»,   iini*  the  judgwent   of 
the  Monioipsl   Court  lb   -^fflrme&. 


■..,;.. '.  '.yi.     >'i 


■J.'*,     .y 


Ut.'^I.U     ■^. 


^:\('        T-i  t'\f  .       ,.;        'ij  ;    .;■;*  .j.»^«-x 


'  vX-i    \i,   '1    •.! 


/ 
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»  ecrporation,  }  / 

Al?P«ll«e,  ""^         )  / 

/   )      Ayi'Ti/j.  Fr.'wik.  ii'/iaaAi.  court 
'  )     /  cy  ciaoAOO. 

•  eorporation,  --.«»^         )/ 

Appellant,         y 

/ 

US.  JU3TICB  KCihnm  mLi'^rm^j)  "tt^  omaon  oi?  ^kt:  gijuhx. 

en  u  tria)    before  the  court  without  r  Jury   there  ims 
©   finding  for   d«f  erdant   ard  »  jurlfTcent   cf  nil    oai  lat,    froia  wjaicii 
plaintiff  appefelo, 

llaxntiff   i(»  a    dealer   in    sera};    iron,   at   tiraea  iiandling 
ot&«T  mentals.      Lcf CinU.'iut   is   in   the  busin«a::>   of  rubber  reolai;{>ing 
at   «ho]«8ale  rtna   the  r«fliuag«    sAsolting  ana  product icn  of  braaa* 
eoppor  and  alusinwc   ingots  euid  the  Jcbbln^  of   different  gradea 
0f  druiiiiea.      it   did  not  8»;«lt  drosses  «md  uad  no  faoiiitios  for 
analysing  or  testing. 

Xlaintlff*i)  claiet|    as    iet   out   in  ita   atalttuent,   vaa 
for  2C«2i:o  tounds  of  bnbbit   droaa*    wtiich   it    auld  anu  ueliY«reU  to 
4efen<1ant  about  August   21,    19lc.,   at   5  cents  a  pound;    that   there 
was  duft  it   thtjrefor   the   eum  of  ^I4lc..      Def  endaiit' a  contention  by 
vay  of    defense   is   that   the  babbit   drosa  was   scld  to   it  by   si^^pls 
and  tiiat   the  drcoe   delivered  was  net  up-   to   the  grade  of   such 
Munple,    was  wholly  unliVe   it  and  cf  a  much  lower  grade;    that   de- 
fendant  notified  plaintiff   cf   the  fact   and   requested  shipping  di- 
irections   so    that  th»   iroas  wight  bi»  returned  to   plaintiff  at  its 
plnce  of  buaineaa,    whlcu   (itreotions  plaintiff  refused   to   give  and 
Insiisted  upon  payment;    that  defendant  attempted  to  «ake   deliTory 
of  ?*11    tf  tne   dro3B   tc   plaintiff  at   ito  place  cf   bujiness,    but    auch 
attempt  WH3   thwarted  because  plaintiff  refused   tc   receive   the  sajste, 
and  that  defendant  holds  the   dross  for  plaintiff. 


^      \     i^\ 


i'fS 


II.';  fr-.'.oirk  fisteid   .tj 


•saa«  fi. 


Oct  i»Si.a*v  ,  .J4.u»    tuuaft    fldiia:-- 


>^a«  X  :■;»,' 


ite**;*^^   if*>-t  •  .ftHi 


It  It  apparent  that  the  decision  of   thia  case  reats 
upon  our   dsterminrtion  of   tne  fact   bb   to   whether  the  dross   de- 
llrered  was   autoatuntially   in  quality  up   to    the   siuspXe  furcisiied 
by  plaintiff   to   defendant  and   in  faith  of  vhioh  defendant  consented 
to  j-iurchKse   the   droes. 

The  court  could  rwssonebly  find  from   the  evidence   that 
the  criminal    sample  furnished  showed  7P  per   cer.t   of  free  metal, 
while  the  bulk   ohowed  but  36  p«r  cent.     The  evidence   showed  that 
samples  from  the  bulk  were  examined  by   several  laetai    exierts,    as 
was  also    tiie  original   aaiajlB   auboiitted  by  plaintiff   to  defendant 
in  faith  of  viiich   tub  purchase   was  £i«tte,    ana   these   ^itnyaaes  tus- 
tified  that  while   the   saraple   showed  7b  per  cent  of  free  metal » 
the  bulk   saBiplc   showed  but  36  per  cent. 

The  court  allowed  defendant   to  lile  an  aaaended  af- 
fidavit of  flusrits   during   the  course  ol    tue   trial.      Ihis  plain- 
tiff  insists  was   error  because  of   u   laci.   ol   any   shoeing  cf  laiB- 
take  or  oversight,      iowcver   that  mcy   be.    we   think   thex   it  was  an 
•xerci«e  of   sound  judicial    discretion  for  the  court   tc   perisit   the 
filing  of   the  wnended  affidavit   of  merits;    and   thut   even  imd  the 
court  abused  such  discretion  by  penuittlng  the  filing  of   the 
aaended  affidavit  of  oerits,    still,    in   the  liglit  of   the  evidenct 
which  we  ore  constrained   to  held  was  ad.^i88ible  under   the  affi- 
davit of  nsfrits  ther.  on  file,    the  defence    that  th«  bulk   of   the 
dross  was  not  up    to    the   sample  was   euatained. 

llaintiff  contends   tnat  vrocf   by  defendant   ia   l&citing 
that   it  offered   tc   return  all    of   tne  dross   delivered  by  plaintiff. 
The  record  auowa   tuere  was  an  offer   to   return  an-  a  reluaal  vn  the 
part  of  plaintiff   to  accept,      in   txiia  coniitiun,    defenaax:t   whs 
relieved  froa  any  furtner  resionsibility  tc   return  the  Uroaii. 
•ihile  defendant  furniol.ed  proof   ahowing  that  the 
gross  weight  delivered  to   the  Mdland  i  etal   Cr>mpany  .ma   less  by 
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12wC  pounds  tixsr.  tnc  gross  tiir.lght  recci^«d  by  dftfcndRnt  frcaa  pmin- 
tiff,    (defendftnt  having  arranged  to   aeli    the  dro«»  to   the  i^idland 
i«tal   Coapeny  if   it   wer«  according  to   6a,.fl6.    ooid  coBtpuny  rejeat- 
iiifi  it  tjeoauae  it   was  not  up   tc    .vac.ple)    etill    thaxa  is  riotulng 
frore  wfciich  this   court   i^rjulii  Have  a  iiii^lit    to  asri-uae   that  dex'endant 
was  not   in  a   situation  to  liav«  re-delivered  tho  full  ajaeunt  of  tJxe 
droerr   t<r  plaintiff  had  plaintiff  to««n  willing  to   «oc«pt  it. 

It   is  axlois.-ttic   that   tne  plaintiff  i^aat  maintain  his 
case  by  a  prtponleranae  of   th-?    c»vidflTio«,   and   if   tU^  sale  wa«  by 
ea;aple  '.*n  easwitial   fr»ot   for  plaintiff   to  prove  \«ta   that  tif  bulk 
wan  up  to   aamplff.     The  burden  of  prrof  la  always  en  the  plaintiff 
and  n«»v«r  shifts,   altnougii  it  .vay  bt;  overoome  by  couiitervailia^ 
proof. 

'#urt!ier^'ior<»,    vrtt  are  satlafied  froin  the  «vivl4noe  that 
defeniAut  prcvad  it»  d<»f'mae  by  aoclear  preponderance  of  the   ovi- 
dezioe,    and  aa   itij   defautfe  was  an  affirmative  one.    its   procf  ful- 
filled legal   requireiuent, 

Th^  ovldenoe   eetabliaiies   that   the  bulk  of   the  babbit 
droaa   add  vnn  v<?ry  inferior  to  the   aamvle  furnished  in   the  faith 
of   whioh   ths*  purohsse  waa  wade,      ^e  quite  agree   with  th<"  trial 
Judge  in  hie  reply  to  »   contention  en   the  part  of  plaintiff 'a 
oounael    thnt  he  hid  establiehed  hie  oaa©  by  a  prei-onderanoe  of   the 
•▼iOonoe,    in  v^rioh  tbf»  court  said:      *#ell,    i  bold  you  huve  not. 
Uesirlng  for  ttiree  daye  witnsssee  who  have  no    intsreat   in   thia 
litigation  one  \wy  cr  anot/'er,   bearing  the  admiaaiona   1  have  heard, 
having  aeen  all    th?  wltneaees  ani   taken  into   conaideration  all    the 
clrcvwBStnroea,    1  oould  not  ccme  to  any  otaer  concluaion."     Kor  can  we. 

There  ia  no  error  in  the  record  before  us,   ana  the 
JudtflDent  of  the  j.unlcipal   ccurt  ia  affirrried. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT.  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  (he  gear  of  our  Lord,  one   thousand  nine  hundred  and  nineteen  the  same 
the  25th  day  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


being 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 

And  afterwards,  to-wit;  On  the  sixth  day  of  Jane,  A.  D.    1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court  atMt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


H6n.  J.  C.  Eagleton,  Justice. 
■  i Appointed  April  4th  1919) 
GRANT  HOLCOMB,  Sheriff 
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John  i .   Anselaent,  ) 

liefendant   in  ^-rror        ) 

) 
▼  .  )     Error  to  Jiamilton. 

) 
iouieyille  «.  Uashville  •.-.ailrond  } 
Company,  ) 

Plaint! if   in  ..rror.      ) 

Opinion  by  I.ipbee,    "  .    J. 
---oCo--- 

John   1.,    /-n-elrncnt,    defendant    in  error,    brought 
puit   p£.ninFt   the   Louis vi lie   and    ''a«hvillfc    ..tji]jrnad   Company, 
pl."-intili   in  rrror,    to   reco'ver  dacintep    f^'^   ners'^nal    injuriet?, 
in  the   circuit   court    oi   r^aiiilton  county,    i:ilinoiE?.      The   caee 
rac    tried   witli   f.    jur;,    a    verdiot   p.e??espin£      efends>nt    in 
error'?   dnrn.'v.  ee   at    -500  v?ap    rendered,   moticnr   for  ntrv.'   trial 
CLnd  in  arrest   of  jxidta^^ent  v^-ere   denied.,    jua^jTient  7:ar-   rendered 
on  the    vc=rdict  and   the   esuse   wae  brought    to    thi?   court   on 
writ   of   error. 

The   declaration  consists  §t  four  counts   charging 
ne»  lit  ence   '^^^  the  part   of   the  pernnne   in  charts   of  pl'^intiff 
in  error's*   train    to   ".hich  t'jrp   filed   the    pener^'l   ipeue.      At 
the   c-jnclupion    of    t'ne    evidence    on   the   -part   of    the;   defendant 
in   error   and   af^^^in    at    the   conclurion   of   ??11    t}->  e   evidence, 
plaintiff   in  error   -lOved   the   court   to    instruct   the   jury   to 
find  3    verdict    in   its   iavor,    which  notions   the  court  lienied. 
The   errnrrs   «.rpijTied    ?5re    the    r*:f;ieal    of    the    court    to   five    ^nid 
■cerenntory    inp truoti  onp,    t.hp    rwfupal    to  pxve   certain    instruc- 
tions  ollered   by   t)ie   plaint  iif    in   error,    the    refupftl   to  ^rrnnt 
a  nev;  trial  and   the   entering   of  juo^^ment    on  the   verdict. 
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Defendant   in  error,    a  man  about  66   years   of  a£e, 
wr.8  a  paspent^er   in   the   suoking   car,    on  plaintiff   in    error's* 
train,    from  lielafield   to  J.  cLeansiboro,    v.iiere  he   intended   to 
take   a   tr?an   to   iiha^vneetov/n.      -,hiie   there    ie   some   conflict 
in   the    testimony   it   appear?   that   as   the    train   -ipproached 
icheaneboro   a  llagaan  announced,    "I  cleansboro  next    stop, 
change   earn   lor   ^Idorado,    iJquality   and   :jhr?vmeetown" .      A 
little    Inter   th^t   nnnouncernent   y;ap   repe?ited    nnd    t>ie    f logman 
rent    to    the   exit   of   the  papsen^er  coaoh   in  v/i  ich  defendant 
in   error  "?/p.?   riding,    opt-ned   the   door,   'was   iollowed  by  pae- 
sen^erp,    inc  tuding   the  defendant   in   error,    vd'ien  he   announced, 
"sll    out   for  LcLeanpboro" ,    rmC   thereupon   defendant   in   error 
went   out   on   to   the  platiorru,    dovn   tlrie    Ptepe   of    the   coach  and 
steTjped    to   the  ts round,      Vhis  happened  before    the    station 
was   reached   and  \yhile    the   train  T/ae  gliding    erjoothly  along 
at  perhnrp   fifteen  mixes  an  >iour.      T>ie   injury    occurred   atiout 
eeven  o'clock   in   the   e-vening,    September  3  3,    1918   nnd   it  vas 
dary  at   thnt   time,      i^efendant   in  error   thout,ht   t}ie   train  had 
reached   the    station,    had   8topT>ed  and   thnt  V»e   ">^an   invited 
to   alitht  by   the   fl^^^man.      he  t;rf   throT.Ti  attain irt   the  ground 
under  f    cnr   of  another  trnin   on  a    pide   track  adjacent   to   the 
main  line.      J. if   fnre  woe   cut   nnd  brt'ieed,    hie  noee  broken, 
r'houldcr  blade   injured,   hrad   cut   and  he  vpv   otherv'iee   injured 
find   did  not   re^ch  hig   Jinme    for   tv/enty-ei^ ht  dsys.      He  was 
prevented    from  perlomin^:  manual   labor  up   to    tVie   time    of 
the    tri"'!   nnd  >iad  paid    out  considerable  money   for  doctor 
"billp   and    board   vrtiile   away   f:^oHi  home. 

Plaintiff   in  error   relies  upon  ^^usack  v.   "Chicago 
City  Railway  Co.,    283  ill. 137   in   Fupport   of   ite  contention 
that   it  Wtte   not  i;,uilty   of  negligence.      In    that    case   plain- 
tiff ^w^s  a  pnseenger  on  a  c^-r  of  defendant  v/>iich  had  ^    in- 
clof?ed   veptibule   at    the    front    end,    with   a   door   therein   on 
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the   Bide,   -which  defendnnt  kept  cloned,    except  -rrhen   the   c^r 
was   standing  and  paeeenf.era  were  paeaing   out.      The  <\nor  V7ae 
held   closed  by  a  latch  and  appliances   in   the    control   of   and 
operJited  l>y   the   iriotorraRn,    who  unf?ietened   the   door  when   the 
car  came    to   a,   etop   at   e  r.oin.t   yiibre  papgen^,ere   were    to    be 
diechari^ed.      As   the   car   approached   t>ie    intersection   of 
eixth-fourtii   £>treet  and  Cottage   urove   avenue  plaintiff,    -^lo 
■w.ig   riding    in   trie   veetibule    inloruied   the  motoitiRn    th'  t   he 
desired   to   slitiht  nt   sixty-fourth    street.      In   r'p'- roach inf:,   the 
crossing  the  aotorraan   reduced   the    ?peed   to    otor*    Vae   car  and 
permit  plaintilf    to   ali{.,ht,    and  as   the    car   r;"s   coLiint^    to   a 
stop,    and  before   it   etorped,    t/xe  motorraan   unfaptened    the 
door,      i^laintiff   ttien    opened    tiie  door,    stepped   from  the  car, 
suTiDOsine    it  had   etopned,    and  was   thro^wn   violently   to   the 
ground   find   injured.      It  will  be   oh^ierved   thnt   in   thpt   cFiee 
no   announcement  was  mnde    or  invitation   or   order  £iven  by  de- 
fendant  to   the   nlp^intiff   lor  him   to  alight   and    t,hi>t   the 
plaintiff  him   elf   ot-'ened   the   door,      "i'he   court   neld   net.  lig- 
once   wai?   not    y;idwn   and   that   a   verdict    of   not   iuilty   should 
have   been  directed.      In    the   case   et   bar   tl.e   flagman,    the 
servant   of   the   plaintiff   in  error,    openea   the  dorir,    made 
three   announcements,    the  lest   of  which  could   reasonably   be 
taken   ap   an    invitation,    if   j^ot   an   order,    to    alit:ht,    follow- 
ing which  the   defendant   in  error,    thinking;   tht   train  had 
stopped,    it  bein^:.   dark,    ali^.hted.      in   view  of   the   differenc« 
in    the   fncts    in  the  bueack  cope   and    the   cree   vt   bar  and    the 
diiference   in    the   manner  of   the   operation  of  a   street  rail- 
xjp.y  and   a   nteojTi   railro?».d   and    the    opportunity   to   alight    from 
a    etreet  crsr   pt  freouent    interval  p,   we   conclude    tliat   the 
Ihisack  cnce    i?  not    in  ^oint  nnd   doee   not   pu?'tain   the   conten- 
tion  of  plaintiff    in  error.      'H.e   jury  v/as   warranted    In   con- 
cluding   that    the    c-nduct    of   tbe    flagman  mifht   rt:.'',5»onably  be 
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considered   by  detendent   in   error,    under  all   the   Jacti?  and 
circiimetaneee,   as   an   invitation    to   alight   and   that  plaintiff 
in  error  v/ag  guilty    of   neglifjence.      hisdirect  ions  "by  pereons 
in  ohart^e   of   a   tr«in  ae   to   the  proper  place   for   v?>BeGn^er» 
to  get   off,    will  render  ??   carrier   lirible    to   one  ^."ho,    acting 
in  reasonable  relinnce   on  tl'ie    directionp  f,iven,    ie   injured. 
10   torpue   Juris   1140,      ^-nnXyin^:   tl'ie    re«pnninp    of   the   court 
in  ]■,   &.  0.r>.'?7.H.R.Co.,vJ>:ullen,    ?17   Ill.?n;^  nnd   C.&:  A.H.H.Co. 
V.    Gore,    ?-02   111.188,    we    conclude    that   the  conduct   of  the 
defendant   in   error   at   the    tii^ie    of    the   injury  v-ae  not   negli- 
gence      er   pe    «Hnd   thnt   v^tiether   or  not    nttajiotin^    to  get   off 
of  the    trsin,   v/hile   the    sarre  wna   in  rnotion,    on   t>ie   occoeion 
in  question,   was   such  contribu'.ory  negligence   ap  would  bar 
a   recovery,    wa8   a   question   of   fact   to  he   determined  "by   the 
Jur>,    in  view  of   nil   the   attending   circurnstancee. 

tlaintiif   in   error   complain?   hecaupe   the   court   re- 
fused  the   following    instructions.      "The   covirt   in!?tructp   the 
jury   t'l.et   while    the   law  ':>er!iitp   the  plaintiff   to   testify   in 
his   own   behalf,    neverthele^p   the   Jury  h^ve   the   ri^ht    in 
vei(/hin£   his   evidence   and  determining   nov;  much  credence    is 
to  be  iiiven   i.ie   evidence,    to  take    into   conplderntion  the 
fact    that   he    i?   t}ie   plaintiff   and   hi?   interest    in   the   result 
of   the   puit,    and   to  ^-hnt  extent,    if   any,    the   evidence   of  the 
pl'^.ifiti  if  has  been   intluenced  by   rue   Interept    m   the    result 
of   tae   ruit."     The   refuped    instruction  did  not   contain   the 
neceppary   safetr,uard   that    the   jury   "should  judge   the  weight 
of  hie   teetimony   by   the    same    tests  applied   to   o'-hcr  witnesses, 
"as   announced    in  Jdckert'on   v.   henrletta  Uoal   Co.,    251   Jli.S92 
and  was  vroperly  refused  by  the   court.      The   facts  are  dis- 
puted   out   it   v/ae   the  province    of   the   jury   to   determine    the 

credit  and  v.ei^t   to   bt  fciven    the   evidence  and   v:e  cannot   say 
that   the   verdict  wue  manifestly  contrary  to    the    same .i'inding 
no   reversible   error  in  the   record   the  judgment   of  the   circuit 
court  will  be  affirmed. 
Kot  to  be   reported  in  full.        -i-  Affirmed. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  (he  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mpjiandand  affixed  thi 

at  Mt.  Vernjui,  this J..-^p  :-.Ui ..,   .dagofi 
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AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  tip  Fourth  Tuesday 
in  the  month  of  October  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundr^  and  nineteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  GRANT  IRVIN,  Sheriff 

And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court.  atMt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following : 
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Vnion     TiiTit  f'.rui   ..;pvint.p  .:sink,  } 


\-t-elle«.  '     B  i  D    1^H.:>    D  "4  C 


A  y.ellante,      ) 

iiold  inter^r-t   s.or  aineL^--niC4<.   y<-.'  rr    )n   ','TOr''-:rty   in   the 
City  of  .ft -t     t.      ouis-     nd   'vv;'r  be;. ->re   tnis   cci,vt   -'t   it- 
fclarch  ttrw,    A.    ;;,    I'i/lfi,    vin'irt    it  '?.'■'■?  r«  verged    ■md   rer:n>irv,i<)d. 
Union  '  n>nt  ;i!>d     'Hvini.P     nnk    v.   Snl},    '>:"  "  m  . '••  •^-,  ;;VB . 

';}i.e  dfcree  wae   rtverytd   r^n  the  4  roiintis   U.et   the 

w?ip  n>"it  rjr£^»   Si  T>arty  f^n'i   tr.-^it   a    ooiicitore'    lee  wj-p?   ■-.   loc'ed 
apr^ellet-; '  ,•■    -jolicj  t.ory,    a'  fitiR   -"^l    ?•  t.  lornc_,' s,    one   :■!    vj.--i"  ^Jap 
a  director   'l  a.,;-.ei  ifee,    t/ie   icic'^icj   iMiJin^,    ;.o   Si.ov   tkH.l   ^my 
ies'niuticn  or   ;.y-laiitf  haci    vterx   -^m.-t'^.d   ty  jippellt-'t'   fe'fra,owt:!rinfc. 
its  rtireclor   to   rf:'n(ier  the   service?  or  vrovifiinf;    ior  '•r'yinii 
jKiu  lor  tijf  sa&«.      Alter  re-docketir^   the   crec   in   t.i'i<?  city 
court  al   tViG  "^  ity    of   '.nst     t.    ■  ouie   the   jiln-o  i.oiei  ^  onipsny 
wae  ,-uadft  %  ps^rty  fiefend^iit  nud   it   -'ngv/ered    \:ne  ■'•rnvnotid   hi'i  i , 
ae  iiid   si;,  r-eaian  t»,   .fTihn  L.   i^nli  oiid  ..olm  i  .   i.^i  1 ,      ruptwe, 
and  «f.r«llee   ilicd   r«c:' Jic  ti -'risi   to    tj-.c  ^insv^era.      'he   *•- »e 
WDC^  i'«-i  »••.  rred    ',0    thf  rf^-yter  w*.'.o  it-!-  orted   th«-    fr>vlr]itr,cf   ^nd 
liis'  fi  nclusi.-^ns'  h?   to  thfr  f  -  cti?   -tni^-  th«»  is'w.      ;  f.J' cti'>n» 
■'/Jerf*    filed    t"  prrto  by  ap*eT'i«ntr  «jad   ti;c    3  iJico  T  otc^l  rocirany 
.■arid  til©  HHEse  t^cre   ov*;rrr<led  dxni   -n-diJT-t'd   to   ^t-m!   an  ejfceptiom 
to   the   report  ol    the  mar^ter.      A  d«i>crfcc  tvrp  c .".teru-c    i'iuc^lng 
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the  a*r:r<imt  dve   np-'»-il lee   to  be  ''■i>iS,2-JV.<'^li  Ji/ici  j.  r'tntSrJii,   th.^ 
reiiiel  pra^td   lor  in   the   bill, 

a  j-rivilttst    it  ;>-uJ   in-ier  i  te    icntH;,    r^j    otcnuin^     ttt    Jle-?is: 
ior  ':>.  period   ol    litre  ye^'r;^,    nrxo    thr.t    t.n€;   C'->urt    •  rred    in 
findirst;.   th'->t    it  ws'o  ;^    ten'jnt   .(rw.  ft-nth  to  f,.'jnt.t..      At  i?jf^- 

find   rTfv<v.tt    it  flid  Tiot  j-^in  in   t]:e  ■-■  e-<l .        orinv-irii:; 

&p-ii.,neri  by   i >k-    j.  i  isvio  iOtfl   <.:on;:aj:iy      i'ii    j.'^t   be  c   jisi'ierttil 

by  thit?   Qox-.r'i,,    nivl   -a.en    ^;p   /;<':}'€an   rrf^r   to   ?!,>■■:.  1  •  ant !'  wt- 

a|:;-ieal.(r;d   iroci  ttvC  oecret,    :>!    tue   3c-.er  c'-iirt,      .  itjn  ';,»■   «.>- 
ception   '■■l   ttie   cii-'Ute    iri  v.    rtiep   -.lid    ••lt^idir4.  y  ji«  r«i2ni'«:"l':^rfc 
noted,    tne-  lacts  «ic    t>e    rnrf;..  HEt  wion    the    c-  sc  wnc-    !.-.  lore 
tiiie  court    l.he   lirct    licje.    y,  ■  cd  iHi;tt»  '•i:?fifc,>\  ;•»»?,•,■  rnp   trmrg 
\/ut    Vi.fei    ;:i-i?7ii    '..iecv* '•«;:'      nJy    '..uos?-    to    'M.ii:ii    t  «ir    ■  rit-l    -.,r;>i 
ari,usiit,rit  are   dirt.ct«;rS   '« t"    t:  ey    •  re   ptc  :■v»■t,il^i:l    ',o  h-'.ve  waived 
nil    others. 

A-yu;]  3  imi?   ineiet  th- 1   in  nttevT^^ting   to  acri^ire 
Jurisjdiction  of  nee   ppr-fy  j>r?i'tje!-,   '-'Ti^en '^e  frilrd   to  coin  ly 
7/i  t).    ?!?iCtj-^n   V,    r}y»pter   2''  iurd'?      (r-vifcd     ■tntutesy    in    tisf- 
pr«'"ratirn  find.   iiJinf.  of    vf  Riiidavit   fi.er*    pr.-*virie'?   I'nr. 
'■■ne  rifitter   is  clisyci-c'ved  nt   jent,,th   l"j    ?:oth  -^'r^icG   -md  w*;- 
havfc   C'ref'jlly  c^insacercii   th<;   v-a.:'*^   :xr'fi   .f-'Cbed    t!i«:    r-nrl^s* 
inn   tii->t    t'nt;  eliidavit  '^'iiicit    %.^.r    ii)c(i    Wy  lanpci 'iec ,    wap   jn 
coinpii-aice    -sti-i    iiiC     re  vi  ■•.•  i  on  s?   ■;!:    fns^t   f't;;t-ute.      'v^ot'l  i  imt? 
iilifO   inuiel   tiirtt  ar.^:licfe  did  nat  amply     ith   liie    require* 
iXi^nt^   oi    section   ii':  cii^.^stc-X'  Z   ,   -  u yd ' ;?  "etfiecd      t'^ttjtfc, 

»iij,a-^*^it  ii  J  e<i   lor   'q'-vliii;    rr.d  ti.e   '■ith<.r      ^e   t*   t.->i;en  in 

con.iecti  •■^n    -iierevfi  til    siiow:     ti;.^  ^   Liu-rc   ?(.=■  v^   ,«    cci:-   li'.iFtCG  wi  tl'a 


tiia t   statute   in  i=o   i:vv    iS  fiecfc^Sfa'y  urt'Ser  t).!    1    ct.p   m  this 
c»efc-.      it  ;-<'.j.-;  urr    th-t  i.nkrio«^':.fer"->n5/   ■  «?t      t.'tc    -v-ncrt--   t-f 
t'Or-dt?   secured   ty   r   .-.oTttai  e   on    :•*■    Jviseii'^ld   xntti-rrt   to 
truL'tee;"-,    ol  vviioro  J    ohn  •  .    ;  nli    via?      nc,    ;-.nc    :ie   w-s    in   c^u't 
Bn-'i   ir    .in<^    ul    tl.t-    ;;5:.  <.-l.ii:jrit?.         ic    nrt  uiiiti''*    JJi    rup.ort    .^jI 
ti.«i  oljcction   tiu^t   t/>i;  I. ..;.di';>l«;fe!i-r-,    iT  urikncutv  fe.i'i'ons    iji- 
te?r>-»te<i  arc  not  ;rof.t.r3y   in  court  ?i.?^'i   li't    ?••;--   is?  ffttai, 
ii'  ?TV;,r;rcntl/   UHped  ■'s^iriliy   ■•■n   tie  t  r->uji.d    Ir.    t  It   •  r^y   result 
in   ti.fc   ;  ro  erty    sf'liir.i;:   at   vn  inadwriuate  price    ■■wi    Unrwe  a 
deiicit;ncy   j  «"ir  Joi'in  '  .   infill    to  '.r-Vc  ,  ood.      "hat  o;.^jectjr>R 
coui'.i  :ir;a    ihoulii  i  -ive   b«fn   rt:!  jx>d   in   tht   court    i:«;'-io'A'  ly 
aj;   eilrmt  iinli   iadividu"!  <y   or  Pi?    v-ruetiie   or   i. -'t:..      it  -#?ip 
the  duty   ol  ?»    .^e]  Isnte    in  .ipririHe  a;  t/el)e<:   rsf  tifeir     c.it-neep 
in   li'tir  -vr.tr.ver  wi   it  w^;?   tht>   'tuty  <^f  Jnhn  •■  .    . -1    ,    tropter, 
to   rfcprftipent  tiit:   fcrndi^^lderc  and  prots.ct    I  t^.ir   int' r*'fte . 
'^V*e   bill   «Llc.'(,fc;>  tiif-t  t.:.c    -eri^one   ior  v^i.':w.   ♦r.p   truf.'tees 
hold    tltf  r  ortir'i^e  «re  unknovvn  to  si-ellee  and   tl-^t   it   :j=i3 
teen   Uin*^:)./!!?    t.^  fiircover   the   ?ariie.       .hi3c   it    i:-  a  |:,e/itr:^-l 
ruie   thnt   fr.  JoiJv/ro    to  r.ji>. «.    $iec<.  ?s;=ry     -.vr  tif-J'   -Mny    ''C   triken 
advaritn,  e    :1    yt  ai\y    li:-<e    (1  n^pf   v.    vz-i-ai.o    ..   a..   .of<ru,    17.' 
iiX.iy6;  yet  under  the  r^coia   in     '.ip  c-,ee   thrt  nlc      oep 
not  ap   >y  iiert   a?   tsif?  b  •^rtfihoi..,(irp    -CA't    ;iot  /tect:  eary  r.'rii€:-g. 
ut«   1  .  4  ,'  .  ..•-,'  P.,    V?.   --.err  ls>5  iil.ltv^  ^ind   is'.ir-.i  rr  -  .  & 
T,    iu,o.   -v.      levatetJ   /..   ...    -o.    173  1.1]  .Ac'-'i . 

ViiB  decree   iinde  «     ellee't'   interest  uridc^r  the 
Korttra*..©  in  qu<.«.'ticn  to   be   rubjffct   to   X^iC  ■  rior  ;:oa:  +  i-.^?j  cv. 
A'.rfellante  comr:lHin  bf-ci-?!    tise    decree    "(.ee:    >;rt   iind    the 
exect   ar;^o\3Mt   nf   tV'-o?:rc    tv^    ■•''rtinj  e   delate,      ut    irt^K  vrh-t   '•'lO 
been   S'aid    "-n   nt>i«r-r     «>inti>   it  rovpt    i'n'J '^  r^r'  tii-".  ii-r-on   tiiis? 
record   au  ;^lj»titB  Gsn  not    ut-    f?uj?talned    in    ti'  ir   c-*  rv'«  en  fc  i  on 
at   tiiia  tiii.e.      ir-rn   tae  nlvHf.int  r   th<  re  nripeary   to    oe  no 
dirpute   a-    to    tht.    rjiour.t  rH<e   rij?    (•lie!-;   u    on   t> «   ?.-*te    ■:i!id 


in  C'V.oiudirii^    th.^t    !):>«   nvo-'i    ''^tc      or    rur:    ort    li.t    -^  il^v^  ^ti<-^n 
nn^  UT  on  o  MiKiderati -in    m    ■  ^<    t-(t;ro  vtcuc:  vi;  cr.  ot 
'.Upturb    the   finding  r    '-4    tie    lovvf-r  {■-n.Tv   r  <^   ^o    i/>.»    -    .-^ufit 
due   rq  •:-t:'i1'Cv   UTicicT    t!e    note    -■"r-l      ortf  -    <■      n   r  ti<-' -t  {on , 

(■nOtsr    t.;.»     i-^ctrr    '.rid      iCM  in,  ;;      f;    c      ■   .  ic.t    tU-  t 
thtr^:    is?  .vit   s«»u;h  ixt  rit   in  •:   •  t-J.  .!.;n  ' ;« '    ■  •  n-    n^  j -'nv^,    -v^  vcoid 
ju??tiiy   '••   r   V  rstU    'f   ti-.t:   -ocroe,    k<rpi:it    in      in<'    x's\c    '«r^i'   er 
of  arpfcllants  and    thf  •nl'-  r«;  uirinj-    n  aeiiuu-at    in  c:->ucf'ry 
to  Ji;.:.  rifft   this   eosj}'iftinant   oi    lije   jv  '.,ur«;     -i      j.^-   ■■^oi'-nvfr^   nnd 
tn-vt   !.e  crjnnot   awniJ    i-iif;.!!    ■•'!   ..r-tti.r      ni    <1ei"ciii'<-    ^^.p  ■-:.  r  ring 
i'r'jiii   tJi4B   tvidenct   btii    • -t      >t  U'   in    ih<^   ■■n?>.\ex-.      v  r  :r.e    v. 
W-rone,    Ifc*'  lil.    U-v:    -i^iV.    v.    J;;niiiovp>:i,    2L.L  i  \1  .    ■■•.-. 
*  irjdint-,   :xO  rc'v».'r?i i.lt    error   in   ti.t    itcord,    ti»o   decree    •:!    Ui» 
city    Cf>',rt   of    U.t    c;ity    ■"!      r-r-t      t.       ouis?    'io;;l<j    be    ■-■^.il    t>-.e 
e/oMi    10   ri.A limed. 

■•lllrriu^d. 

tiot   to   be   Ff  .orted 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  ma  hand  and  affixed  tli^seal^said  Cowtn 

this J..&y^ dag  of  ^nJ^^.^^J'e^^ 


at  ML  Vernen^ 
A.  D.  191.^.. 


-^j.r:i?.aL::.... 

'the  Appellate  Court 


r    i- 


o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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GRANT  IRVIN,  Sheriff 

And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following : 


COURT 


i.a.y.ne COUNTY 


TRIAL  JUDGE 


HON. .J.....^.....Lii;XEXlIGER.. 


enn  vD.    X^.  ..  rireh  Ttxt.,    l^lj.  /^ondp,  :  •-),7 
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•  Aync 
iiarry    i.^rot.ory, 

'•ni?»a-:>n    Vy    ..jfl.cv:,      -.J. 
i:  or   :?or:;t  i.i'i.o    'rior   to   '^.•.-ov^i    trie-  K.ic'.it    >i    < 'ai©, 
rit);    .  01,      ili'on  a   v-'if^t  nt   re!)  j:  livi. ,    --•io      «;i:.'^      .1  u^'-'fi   t.if 

iir^n.      .-■:!.<:,■    in  li^lb   ;it;   v.eiit    ■-or-'..!.,    rt:iAi,rnini,    :r!   i  ttTU  :ry , 
3  i-  i  C  ,    c  o  r  re  s?r,  Dtu,  inj    '.  .^  th    1 1  i  •■;  i;  r  i?:   v.-j  1  x  i  e    fsv.'-^y    ■ .  r^c    r«'   xis.i  n^: 
hii.=   r  ttenvi    ns   "o   .  '"»X'  i.),Mori    .■  if>    j  t.  turn,         f-1  •  triy    infc-i:  tp 
th^t    rhft   ano    s;j, ■•<  1 1 'unt    r-.t    tu-.t    lii.iC    tc^cKt;   en{.' ;  ed    to  'Me 
n. G,r  r  i  t-a ^  but   -•  ..p  ? '  ^  1  x  r-n  t   a «  n i  t  :•    .i  t . 

AL^ut   .  •^rrtx    1,    101(^;    P"r,ij':nt    ::•-  ':nt    -  <     evening 
vit:t   hfr   --t    ^.ot:      il  ?"-n  hr/rf-,    '■•rf'rr   p^:r   r/nr   *''l-ir.t     "?=re    -^f  the 
il^-nn  l.ni>y  v.hJJv    it?  '."rtntr-   s/ert-   ~t  churrJi.    ..h-^:   clni?6p   th«t 
on   ti\;  t    oocnrion   ;>}->:  0  3 'i.nnt   i,-(i      tx-uR.!    i<rtfi-,>n»,r   e    ..'ith    t.cr 
.'•:n£l   v;>:l5e   r^p:;.  1  irj-it    nt-nif.^'  rihyitu    .  •<'c!    .ijt,<-.'H'f^>.rpe  vi!:'.  >;er  ;;« 
r.d?;;iti-   h^vin^;  :,-'!(j    ;:   rr'''3  onf.*- (1    fiilrtt    to    r^cc  •  ■:    3  i :  h   th'.t    fUd . 
A]i(;f.i  laiit   (leuifes.    tjifc    f.t\j.i,_,bni¥nX   fosn    ijifipi:,-   t.-.^t    1  r.'i  i 'itiin^:    Ut. 
iMtttr  vnj-t   oi    J  •  ri^i.    <-ir   t  ae   jirFf    ';?rt,   •■!    .  r  ij    ,    -J^-n   ;<ni   4;^, 
trntif*v»"nt.    '"r'v-'rr-ed'.   '■  t-ttreFn    ti'C:  ,    ]  <•'   ceyttfed    oeyj/nt.,    '(ttention 
to    rolatrix   n;ic.  ntver   wae   vjiti;  i.*-r,    e::ce^)t    "•n   t\  c    -ncnsi -^rss, 
on   tiie   etrt-tt:    ol   IVjiiriieDd    in   the   day    ti  ,«■•,    in   coir;,?-',ny    --ith 
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f.t: 


??)■«   a;-<;;v;i  J  ,';nl      t   I'dt-A-t  ^     "in    t.iTK     r-trf'tits    '-.I    r  fj  rlir": «},    nriving 
pn    m>to»i.o!..i  i*-, ,     tY.r.t    w'tc    ^  i"!    ^.n*:.o    l:te    -'Ut 'ii..obi.'!  e    ^^n';    rf^fl*    »? 
?,-iiJfc   out   of   tiiK   city    :vi  ..h    i<i'i;,    tK-'t   •-iin-sll.' v ;    :.i-."..--«d    tiif: 
?«u  tnr'ptiJ  i:    .«t    1/j*:   Side    ol    th<.    ro-n:!    ?'iit.-    t.j.c.y    tit- re    .u.;!.J.,^-fd 
in    p{»runl   intorcniirpe.      .'.;>'-.eJ  Jant   .•:fcMi«:i-    ti '-    :.'■•.  i  i  fi,     '-no'    tf-.e 
Hc:t   oi    ir,tt.'ieou5.'0fc .      carl  >.s)ui,        .:  omsij,     .:\n      -..ciii,    ;  .h   -.j.t    -^f 
i  f;j, -.ti  j.>  ,     rt:ei;2JA4.    v.i.t,ii    ,  ic     ■  :n' t  n  t  •     i^tnl"    U,%        i^f''';n    nr'':.5- , 

A>&rc.u,    1W16  fiuti   oontiniiefi    l.i.t    r}>i;,e  tntj.*    tr.-t.    u- ;/      »}    vvi> 
4,3,v<-.    ijirtii   «-o    L/it    child,    ¥.«Mtievfcr    f^'i.fc  ^^^ ;  f/   i«<.    '-.■  >    .'•t.it  Vitoriiocd 
v->l  i  <iiriifcia.  .    Al-  ut   the  miccUi      i    .;unir  iit    ;  .•    u,. l.l    ^  <- r   tf» 
J.  p..lri  itV'-i      t.-i't    ii<kt    ■■! 'clock   in   tJ-ic    -xttrv.ron.        ie  ^.-.'-ip   tr> 
.1  envc;    ?  or      t.    iouip   :-;t    t.ii.iM  t    o'clocV.    t^t    ..  vi  i  ov  inf;  noi'nijst:. 
.l.fert;    is   B    i^hriVr   ti'-'nliiot    in    U.i    e,fif;ie^ct    -^    to    vh>t   -ir^y    irs 
Jijfit    Ih^t    wri  . ,      ci:  tray   J'ixi^^t:     J;*^     ::y   -^r^   tJu-   Snt.;i,    A;-;TlRnt 
SI?   i.'.f   Ti6t>!.     '.  fvttr    -^i'.e  vent    "ut   tc   t>)t:  ^  .-  r    -f   -.(^r  •~'unt 

t.p   triu      ic]?ty   '  otcl    vj.*-'re    s'lC   •■,•."]     •to    cwwnia   f^-r,',    'tyki.-    tht- 
tr^-'tn   fnr     t .    .' oui?   -'it   •l>ir'.«?   o'clock   the   J  r; ;  Aovdfit  •-vrnin^. 

v;*iitcd.  -•;   lev   ..linuttie     n   txie      or«.:ii,    r.h.?vt  >-     t-J  ;-;nt  r;r,;y  alnrijs 

l-lock  anffiy   uroi'i   the   -oti.-i,    li.^^t   i.«;    lo^vk   ^er  jnt''^   Utf-:   fiuto- 
rao.jijsf;   fiiW/   •'iro^fc   '>ut    -.nlo   Ihft  i^otaitry  .:  -jout      ot    en*.-     ^ri'cs-halif 
'  liee  anc    tiitre    ^tr-ci    .intfcx-coi  r:fe  v-ith  Jit:i.'   tK^ic*,    in   X)  a  j.i»to- 
Tjobil*.      i'.p-u;ll-!rit  u knifed   iii<:     .etitiru    ?;n6   tiio  -itt"-   r-l    intf;r- 
uourr^t    HfiU   <;1  iir^ed   ii'i  t    )'.e  v— r  at   th'^t    ti;;i»   '--ri    -5    trip   to 
}:entuclc.y.      Ihf;   n^xt  •  .>o n; i ?i{.:    <f-i.-t;riy  ttfc^nt   to   -  t-    '  ouip  T-iirTe 
she  we   ■■'et    r;;y    Art},ur     >t?»nini,  ?,    lUsunin^    <  i'    J -.  r  o^»>pin, 
Carrie   ,  tf-llirit.p   '>t  T>;.oiie  liowt-    ?">.*.•   v^orVpft  vihile   in     t#    ■atii». 


^. 


■--s.rrie      irj.i.ini,c,    /.rtiiur      t-..i  J  irit-K   -iiid  .  re,      ui  ih  -c   I'lei!, 
vt)io  -flac    ptri^int-    at    U/C      ts}  Liri,,r-    lOi-:-,-,    i  i>.tQ  .  LUt    •:».  It    tN.lirftt'fe 
Briivsd    in   .  i.   ^-ouis   a?»    ..-jtui:i'>;, ,    j-ooe    iV.       ;  i.v-:    c-yicence 

I    -June   16    •j:/'.    ifelt   ti     t  ';lace    jrr      t.      OL'i*      n    i>  •       orning 
ol    -jone   17.      ■  htrt   v- 3   ftviLt-iKe-    to   tf^i     ol.fci    1,  ,    !.    rt  j.--,tvi?. 

rtf'.cr.irij       t.      oui^    fVe    ''■ccevtcd    the    '■■l  tent  i  .-i:    -J    11  y^rut;:  ':Rn 
iij«t;;^  a   ,.  Ira^r    v-lc};,    tint,    p:  c    v.:;     oXttn    Old     Irtc    :  t    .Mi(.M   '.dtti 
idni,    j  r^'MU  ntea  itt-I  ?•    -n-.    <)  •  ncc    .lallr--,    :i  f'tV    ^  '  v  i'    ^n;    tj^o    m- 
t^-rC'-'-i.'r:-'t   v.'it)r,    Min    "n    tv-o    -oc-^^i  opr;    ■•  ■  M,    t>>.'    :--^e-    ^t'-tP'nente 
to    i;i:  jL-    ijuat    t;,'-t    M>e    v;    9    It'idiri*;    ^    fryt    ■  '<^ '    ;;->i.n   =     >i!Ci;     l.i.^:l 
sii'c    .f  -ti    rtf.'.Lv.'.i'.a -^   to    x/it   tii(iot    r..','t    ■cht'    ""•?»    ■jlJi  crJ3d    )../ 
C-ii-k;    tV;-t   vr.ick    icit      t.      ouj      in     u,  u.-.  t  ai;-;    i-'-'.l*tri7-  st- 
t-,m;.' led    ■>  o    i  oC    tt    ixiix  .         i;e   .-it  r,i«;e.i    r^riy    ii:,».  t"0  .tr   r'l'iouct    'mt'i 
i-P.i.i     t*.    t    >?i,t.    i.t.vtr    i.aii    Sk/uaV    lul.  ■.  i*.-  •^..  .  .  e    >.lth    ^.li    k    T    rjny 
m?;in   oU.;r   t»..  n    ••    ^iJI-nt.        /.t    irit:a.-:t!^    l;"-t    Ir-::    UiC    -ctp    -f 
iiii^  vco.nt'.    Hi.  .'>;:    cji.'nt    ah  Jv'<t  ,    'iuJ.",    :■■>,      •  .-.  cm'T!©    ./rai.n&ntj, 
t>i?«  t    sjifc    xp    •  xi    i-ni>iarrl  td   wc-ivn    -^n-..    tru- 1   n.     ti.i-rit    i      thi? 
iHlhfr   ■■il    !vr  c-i.iif'.,        .ich    :s    b-.m    ifi    t  airl  if:"*  0.    "■•n   -.  arcii   1).;, 
1U17.        ue'  wav;   ■■(Ot   •.rtst  r-.x^cd   lor    LUi*    tirth  f>f   td'.    cuild  wijern 
it    ^ocu  f  red   ';n>i   cviucntiy  -iiu    ■:>L    «  ,  •     ct    ..  t    f-'i    •  oon.       A-;'iel- 
Ivrjt   'TJrtp   •irrepieo     -n     uiridry     ay   I-'-,    iviV,    f-i;.,.':,  t.o   v.i  th   i-'ein^ 
tht    t'->tiier   ol'    the   cjr!ri-<i   ':■!    rej-''lii>:,    vhilt:    t-    r^.    -virat   In 
xairiie;!-",    i.e  li-lij^-    r*t   thr-t    ti-f    ei7!T>  1  ^y<^d    in      !•   .0!:1b.         ittx 
ehe    le.lt    vi,    j.-ouip    :?(:t    rcc- ^' i  ■'na'!  iy    v'n-  n     ".  il  •  t\*^  yf  t    rhc 
ntvt-r  spoken    to  y>xfu  or  n-rote   to  siin    .Un-l   .  t.;-  n r- n :-; <  1  j.  ■^)■i    ;*r 
cajiea  uoon  uiri   to  nol--  lurr.      A  tri-Jl  'WHi'  i.   c*   nt   t..fe  a  ebru-'iry 
'ierm    ol   the   county   cc^it,    }.;.*];.,     •?  i'lii   r^  p';!  tc<"'     .' n  •-;>   -ver-lict 
nf   j.»i  j  I  *y   <»4.oi««t  a-,:.t  -i  i  ant ,      A   dfev-   trial   v.-.! :    .,  inxed   'jnd    the 
case  wap   oroutht    to   tnis   coyrt  by  a;     tal. 
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proved   an    -j'Ji  .i,    ti.   t    '.Ik-   vtinict.    if?  c.:M.'r:^;y   lo    tii'--   (^a/i  '.otice 
anc    tf;r  t,    thr-re   ^v  p    tri'.-.r   :i!)   »  i  viru.    cfcrtnin    irspt  run li  in"    ■'■J' 

p.riy   iRifr-'i'pfr   v<-i'~  tinnr    bet'^ctrn    K'j  "itxi::"    -nd   i-srl    -i,"!    h\it 
thtre   it^  t-'vi-'e/ice   ttndlnj;'.    to   f.-iiOv.    tiv:t     "!  urr    •i-ic'*'.    i  ^-    t.'.ie 
I'Dtiif-r    Ajt   .;*r  cVilid.       ;■<;?,.    evifUnce    v.-f   cKipe    rmu    c  ■  m '<  i  ctiiife; 
j?inf^    it    P.PP*.; -':ri:'    to   UE'    to    bf;    ': ':;isvti'i..  1    ^'>*tri^r  '^:  -<■)!«<;    '■^'■s 
justiy   entitled    no   <     lnvo?ablfc   vcriJ-ict.      .rv.«t    y\j':i)   c^rcic- 
i!it:~ncfc^     it   waF    :-Xt:,i<.iy   uu-.'ort.rtii.    t.\-- t    t.;:t;   Jujt^f    \,c    c^^i-rectiy 
xr.c'^'i-v.ctfcd.  .'•:."    to    li-i    inw.      '  .le   rtcrtd    Inrtn.rtj    r-      iVf.ri   •  t 
?i;  (-cllee' :■'■   rt?  ..vif -'t   iSr,    '•'  i.c    iv-urt    i>;f^t.  i-uctt    L;  ^    .'"•fy,    tV'-t 
ii    y^-u    biJifcve    l^i,- t   .--ny      itntpp  hoc    ■'aiTUly      \'v;n    )iAF*iy, 
ia    tj.ij?   c-  .  e,    U  en   yAA    h^-vc      r.c    xinit    to    '-.nolly   r  i  rrir.{..!-rr*. 
t^.f    tertitiOfiy      1    pueii   '  i  ln<-:  ■■    »    e^.<-f  :t    in   ^-o    x-  <■   '  :■    tJ-^ty  u:yy 
h?-.ve   fetn   corxo'i--or^teo   ty   o  rj-.t  r  crf-':xt'='.'l  c   vilr^  rrt    ,    or    i.hc 
I'.cis-  ?ind      lrf'un!f=t'nr.er   .--vu^^rintL   on   the    i.rir-j  ,         ..'uerti  rfjss 
docunu-ntnry   evicience   .in   li;p   <?=>«?  v>  ich  i^n-^er   tr'  t    .in-.-tr  ction 
tj-if-   Jury   ro^-y    f-nvt-   rieclined    X<^   r-    ■•?jfler.      ;  r    :p   rert-jrjy 
riGCt:     .-^ry    in    l,:ii;^   -.jf^;'-      .i    cr  ee':'    to    .  iiLd  fc    tt  r   jf."y    V-      f^ccls 
and   <:lr<^u!;ij?tr-n*:.e  •      rnved"    s\nd    'mt    ■  11  of.'    tu-',:    l  ■■^   v    \-"i.nev 
''ci  rf- !.!!''?■«  nnre?   n-'-pfrrrin^;      n   •';Vi«»   tri'l'^.         I'-brrut    i-   ji'  •in^: 
Vi.e   I'C'i^POJiS   it    ij«  V7f-j'j    -tttifd   th-t   th'^   ^iFle   r>r   t,i'0   '•ordv 
"cx€;(i>itf»ble  v.-itnt.i?eet5"    •  ivl   "Iroij  all    i-   '^  «.      ^.  ncc    qprvt •  .rin^, 
on    the    trial'   are   i-.tf-a.      .  ord   v.    v,nsl  ...t  j  t     .y .     ..,    .)4:';   ili. 
A7V..   45i;     ..j'^n    V.    jf^ole,    !£:    a.il.'.-;    .461,      ;}.<■    i  nytruction  ' 
■wae  Hi   0   frroneo'e   in  is  j  lint,    f  o   ll-nit    t/ui   f--!    t    tfrti-ony 
-vhich  BlJectP   thf   credibility   ol   t.('     -^atne-  re>-     <  o     Trnf;    C!i.i*;f- 
tion   'ii^tfrj -.,1    to    tiie    iec-utf;    i«    Lhr    cnge. 

it    "Ttofc   court   ins^tructD^ou    thr.t   tru.    ttrtic.ony   p3      rif.   •:  veditaV-ie 


v.-itnecB  fCiny    oe   i-ntit.Urti   to  'r  ore   ^'eit}it    l<wri    tj.:^    r.*  :?t  iv.}.->ny    '-f 
ni8.ny   ether?,    ii    rir.    to    w.ise    ^Titaftt-ep,    you   (v-!Vi-    ;:e-'-    -in   to 
Ltllfvc;    IroH    the    tvicersoe    ^rtc    .^  U    trx^    t  ".ct?-    ="  r:d   r  i  rcU'^.p  tTicefsi 
in  r.roo.i,    tir-t    au<:Vi    :itn'c?st'P   >-    «>    '  v^?;inf:jy   tt  •  -  ij.  it'";    ir-lpely 
and   sre-    not    corrot.>or  •tcr'd    by   other   ei  eoitf^  L]  e    -  J  V.nt '•f?c-?,     -.r    by 
circuitiPt?»nofc   r.roverf    in    vsc   c-^se. '■        iif    jnrtv' <-tion   ir   f-^.t-'.l 
tecvse   it    -nfiittfcii>    ti-.c    Jiy,:o  tViCfi  r   tr.-t    rijch    :-t}-^  y    vitae?pe» 
]kriOv;i«fe:-'y  teptiii«:d   >,!n  trut  (■ii,?.  ^y  vi;ion  n.  ]^:jj;S}/,:±  ^iiir  f^nd 
alfo   b!:c-Mj.««r    jt   oaci    riot   j  ?:'V.it    the    cr.rrouot".  ti  -  r.    t-^    stiver 
c  rt-X' i  t^J-c-   ca1<i'  ^'ftc^-^     <■- ity  •-•!  t  .(ac  »,,  o   v,    .  fr'^pxer,    :V4    s  11  .bo4 
p.nd    c;n3i:;p    tiicTP    «;jfcd. 

■or    the   f-rr-'^r^    r".  i:t<'i  nsd   in   n^  •  ell  <  •;: '   •    ;>   end    n.nd 
fiith   infti-tiotiorip,    the   jud//wrnt    -i    tV'.e  c;r\-n^Y    r— vyt    r.-j  j  i   be 
rf\c.    ptd   HTio    t/ie   C'jurt    rf.'»ri^Mi?;efi . 

t-lffVfrped    ^n-    re":.'-:r"5crl  . 

iiNiOt  to    )je   rc'ortec!    in  lulj  . 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copi;  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mi;  office. 

IN  TESTIMONY  WHEREOF,  I  have  set_  tn&- ha/yd  and  affixecf^s^sealyf-^aid  Court  ^ 
at  ML  Vertjmi,  this 
A.  D.  191 


day  of  /2^-r'3<:^^ci<c^^, 


I.:    .''f 


o 
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Opinion  of  the  Appellate  Court 


A  T  AN  APPELLA  TE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  dag  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present:  J 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harry  Higbee,  Justice. 
I  CHARLES  C.  JOHNSON,  Clerk.  GRANf  IRVIN,  Sheriff 

And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


j.J..*^A.l.^..?.^}.j-. 


.I*e.fAjndantA..in..l,.rror. 
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..P.lE.a.ai,.i.l.l....i.n...ikrrp.r. 
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ERROR  TO 
AJ^PEAL  FROM 


Circuit 


COURT 


..Pulacki COUNTY 


TRIAL  JUDGE 


HON. 


D.    T.    KAKTV.I'^LL 


lem  i:o.    IC.  IciTcii   Trn:>,    1919.  .^enan  .n.lZ 

_i     215  1.A,  648 


.-'C-fendant   in 


; 

) 
A 1p in  till  in  rror  } 


C  pinion  oy  i:ifj>"!ee-,  .  .  J. 

"i'red  bltn,    dei<nd-nt   in   err-r,    -    i    r-.er   prn%    ptock 
buyer,    bought   certain   c-'cUer    from  hu;.h   .^sr.n,    iJ-intiii    in 
error,    a   lavyer,    1  f nd    ovner   ^-t;ci    etock    neile'i  .      ''<Q  pnrtie? 
Yt-Bt    to  plr-intill   in   erior'^   lam,   1 -oK-eci    •  t    ivi    c-ttle   ?nd 
rfetur3a;d   1-0  ..  ounc  p  vhere    t}<c    trroe  trc  r.f^-e.      vit-  ^jrice   iinally 
atrttd   ir'on  -p.-.r-   :  VVb   ior  rhicU   -Y.runt   nefcr'J^nt    in   exx-or   yave 
pltnntiii    in   error  }u  s   cY.ec^r.      .l<ef  enr'^^nt,    in   tr;.vr   c^fciine    tivt 
hf    bought    -ixteen  henri   -rx^    -c   vrote   r^    -emor^  ikJp    -n      is   checl< 
i  ivcn   to   pinintifi    in   error,    to   th-'.    Ptlect,    but,   on"iy   tiltecn 
head  nere  deJivered.      .laintiff   in  error  clpln-   thnt  he  did 
not   Ptl]    the   c'^ttlt   hy  number  nnfi   thr.t   i-e   -U^'    --"it    L.^ow  >iow  ' 
mnny   tl'iere   v/ere,     ..ut    th  t    if    tl-ere  vere   eirtten   '..c-'d   --^t   the 
tire    -^f    the    pnie,    the   lofir   betT/een   th-  t   tir/f.    =tnrt   rie'iivery, 
if   any,    v--^   the  iorp   of  dflendant   in   error.    'Aat  wpv^   brought 
hy   drffenclFT.t    an    f-rr-^r   ior   the   v^uue    ^i    the    ;>.ni"^l    vhich  nc 
clrirue   ■K'lp   n.it   dfclivered,    -'Td    thf-   c-  ee  v.t,?    tried   %  ith  r    jury 
vhich  rendered   r»    verdict   lor  '  ?&   in      ie  ffvor. 

Keither      -rty   ofifcreO   r-ny   inrtrur:t«j.';rfc-    cut   the   court 
t.R\e   three   ^i    itp  ov^n  v.oti'-M'!,    to   vi  ich  -.Irintj-^i    in  error   ex- 
cr-ntr'.      "he  no'M-n    "or  r    nfcv.    trir-l    hrA/inf   be;.;n   denied,    jud{racnt 
wafl»   reude-ed   on   the   verdict   tin6    t>ie    c^re  y'^?'  hr'^Ufht   to    thie 
court   on  writ   of  error. 

-1- 


<    A) 


%    €•■ 


Tiiero  ooea  not   ap^iejir   to    oe  any    r-eriou-i   eorttentiDn 
on   the    ').' rt   Oj    plaintij"!  in   trror   th^t    Ute  court   reiui?ec'   prooer 
or  aduiitted   iuDro-ner  t^^ti'sony.      Vhe   orinci^.- 1  tirouri'ie  urted 
ior   reversal   oeinfe  th' t    tiie   vtrciict   is   contrary    to   the  la'w 
and    the   evidence.      Ac  n';ve   conuiderea    Uife   ai.pt lac  tione  tiven 
by   tile  court   and    tiifcy    f-eem    lo  us    tn   coi  rectly    pt^te    ,/J.ffi-pie 
Tiro -•oviti  one   oi   law  f-*;,clicaii'lc   to    tht    case   ar;  •    lo   c-niain  no 
revcrpibie   error,      'tne-re   ie  a    shj^r-p  conilict    ir.   tiu    te    timnnjr 
on  many  points.      'ticn  dcicnd-vat   in  trior  e-xxo   the     .irta  xuan  oi 
plaLotiii    in   f/ror  were  couaiiint    the  cattle    Tney   counted    i^ix- 
tet-n.      XjiCre    le   eome   testimony   to    ».he  til  tot   th;t    cnt    animal 
ran    uy   cieiendnnt   in  error,    vtiiich  m:?y  h«^\e      e«n    f.'?vnted   ttrice, 
PTif'   it   j  <5  nopritle   thr  t   the   jury  took  the   virv    t^^t  plfintill 
In  crr:r,    or  aip     ired   '•an,    nr   Ooth,    kne-v   tht:t   tiere   v;t.re   ■•^nly 
fiiteen  hLSti   ena   not   ryn'iy  penEitted   tr*:  t'efenrlrnt    in   error   to 
proceed    .m   the   theory   thst   tr.ere  vt-re   pixteer;,    bu  c   actually 
w:i?ler;  Jfiim    into  ''jt-lievinj-     tlint    there   v;€re    pxrter-n   i.t'po   v,V;f.n 
there   vyere    uut   iilttfen.      it    iir   cle.  r  iirotn   the   tviceJice   tn.--t 
deicndont  in   trror   tiioutht   i.e  v^ry  hiding    eiytetri   i  end   anti    it   is 
unref<  tonal/]  e   to  Bevuue    th'^t  X'3-^i»i^i  ii    i^   €.-rrnr  did   not  'kr.ow 
how  m?uiy  cpttle    of    tne  p.i^e  ije  vfr-e    f-'fei'iin{.,    he  hnd  .      ii    tJ'ie 
jury    concluded    there   V'ere    bvt    iiiteen  iiend    ol    c-^ttle   a/id   that 
plomtiit    in   error  knew  there   </wve   but    liitefn  hep^   and  rainled 
the  d«:l'enQ.'-i,rit    in  error   into   hvl  ievin^..   th^.t   there   vi^To   pir.teen 
hcp.d,    there  v/fjf?   tividence   in  t):e   record,   tvucin^,-,    lo   juctify   t>'eni 
in   re'-cnin^,   tVist   onnc]  upion. 

ilr^intilf   in  error  ncntend-   th  t  he  did   rot  Vnov^  how 
mpny  C'ttlie   there  v.'trc?,    th"t  s'-e  v^p   ^ot   nt'^^r   enoi-rh    ^o  hear  ^  ic 
hired  rjTJi   nn6   defendant   in   error   rount    tiie.'p.,    tii-t    the    i??>3e  ^'as 
Coinploted   vhcn  the   check  wae  p».!?perl ,    thnt   i^h  en   'defendant    in 
error  fonn'i   th'^t   i^t?   could   fot    piiip    ttie    c«ttle    t^ie   arranged   with 
plaintift    in  error   to  keep    tlif   >  a  lev;  op-yr,    lot   theni  and  drive 
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them  part  -wny    1 -ir   (ieiend.-rit    in   trror    to    itceive.      he   lurther 
contend?   tL-t    v.hcn    tli-e  clieck  uae  aeliv-.  red   t.h«    pfo-i.rty  r'.?Ffed 
to    cleiV-ndnnt   in   errr,    th  it   he    thtn  btci   t   r:    bnilee   cn]y,    that 
he    er'ercieed    t}ie   ere    tuc   law   I'p-uii'c?   nl   -     bpjl&e    -^no    if    one 
ol   the   f'.niraal -;•  t"0  lopt   pfter  prOT-ifrty   n?>ppG?;'    'c    i?   -lot   re- 
pr)onf?iT-;le   theretor   y:nf}    net    "iifl^le.      A??    ':;'i'S    '.y   the    .  ■••^irenie 
Court    in    ^t.    ]...•.:.., Go.    v.    .e-i:ievii3t    ^.y .'-? .  ,lcH   ■Jl].o9'-, 
"'iherr   l)ein£   evidence    to    f-ut-t-'in  the   -tfer^'ict,    ve    nj  Vit    nvt   to 
intprlere   unlee?   ve    ^re    -■»l.'j<     tri    see,    f  v -ni   t-<-    £  >■;':. ire    rf^coro, 
th.-.  t  the   jury  hr-ve   ■  ipc  o;.«:--t,rufc:    the   t^iderce    -ir   rnvc-    'jt-c-n 
actu^^tt■d   by  paseion    or    ,  rej  ii':  ice .      Tut    ie    eearcely   r.ecf"sary    to 
sny    thnt  nothing,   ol   tt.ot   ch?»x-Toter  aope'-^rp    in   the    cn^e."' 

Tntre  'tjei}')^^  ^uiricient  proof  to  s-upt-in  the  vrrdict 
and  no  reversii.le  error  »  )-.'C-nring  an  -U-ie  record,  t.ht  judgment 
ol   tht    tri?l    court   i-.ill    oe   ^'liirraed. 

Airin:ied. 


Hot   to    i?e  re  ior;ted    in   ivil. 


^  ^ 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  (he  above  entitled  cause  of  record  in  my  office. 


IN  TESTIMONY  WHEREOF.  I  have  set 
at  Mt.  Vernon,  this 
A.  D.  191     ■ 


ha/0  and  affixed  the  ■seaTof'^aid  Court    ^ 


u  of-  /l^^^^^-A^^ 


App'eUate  Court      / 


(   ■■ 


o 
o 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  day  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C  JOHNSON,  Clerk. 


GRANT  IRVIN,  Sheriff 


/ 


And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  Sbas  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and£gures  following: 
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COURT 


.Madison COUNTY 


TRIAL  JUDGE 


HON. GEORGE.  A.   CROV^ 


erm  no.    ?X.  *'.   rch    'evm,    a.      .    1919.  (jenc'?i   ;.o.?? 


.„a  ...    ..   .al.ey.  21   5    I. A.     64  8 

Apv.ollsnte 
V.  ;    Ap.->tvl   Iroui  .' .-sUjEion. 

u.i- .i.ueiler   anu   J-nkin   JcMkinr, 


i)T!inion  by   Ki^itH-e,    ;  .    ."■ . 

f  ttry  -  erko-vitz,    onf   oi    trie   .-ip;'!*::;  "•  •■■n  ■:  p,    laltd  i^ier 
till    xn   thi.   city  court   ol   oraaite  <-it;,    jwinr.;-,    in  /.prii 
16,    itfllj,    to  enjoin  .v.ntjda?  /lenciereer,    C.T.^ow^iii    -ino   j.   "  . 
'UPller,    thr^e   ol    t}ie   aprellee!?   fmci  int<:ri"eri'"it     '.'itl;  her 
pO!¥P«.s>sion    ->£  certain  ch^ittcle.     '.hf-  pav*^   h'\n6   v-lth  tii?   otlicr 
tv<o   npnel^sntf?  a?   surety  ond   a  tejapornry   iiiji.<nc  ti  an  t3?i!»   i* 
sued,      tjpon  ^  }iearin{;.   the   covjrt  ciissnlvc-ci   tJ-.t    ten"- orary   in- 
junction   ^-Ti.;    ciiBjiii?sed   the   bilj  ,    thp   rlefcndmite  j'jitierrer, 
Ciow^iJl    r-nd  lueller  being  reprerented   in   thP'.t  ^at^cf.Kdinf'   by 
>  ort,an  LeiaasLers  mid  ;-.      .   i  aher  nv  tiitir   eolicitox-s.      /.ltf;r 
tiic  diaeolution  ol    the    injunction,    &"ai--i  df :«;ndant8,   i.t::nnier5?er, 
CoWfe,iJ.i   fiii'i  .  uclic'f,    brou«:>it   an    -ictirn   in  debt    -n    the  bond 
in   the   injunct,ion  pro  •eedint.s,    in   the    city   court   of  t.ranite 
v-ity.        II   the   trinl    oi    thn t   c^ee  plnintiiii!   ^nd   tlitir   rnji- 
citorrj  in  the   injunction    --uit,    teptiiied   thnt  T>]ointiils  had 
tivt-n    ti:«-ir   ^aid   poiicitarr  their  note   for  ^4   r    in  payment  of 
the   ^oXicitore'    itesi   iijf- :rncurin4',  the  dieeoik^tion  of  the 
injunction,      A     trial    v»ai'  haa   ^  i  ti*   ?i  jury   regiltinf    in  a 
verdict  aji'i   .ludcfjcent    for  i;20n   on   July  6,191b,     ;n    f-^vor   of 
the  ploin' iff s   in   the    'Ction   in  oeht.      It  does   -  •>t    nr    t -^r 
tliat   a  new   trial    i^as   sought,    no  effort  'was  mnde   to   taVe   tiie 
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caee   to  a  nifcher  court  «aci   in     uptern'ocr,    Iwib,    tj.c   ri'^intiile 
in  the  action   in   -Lcht  -H^  eyacution    i'^fucJ.io  coSl'Ct   tfji:. 
juutiient . 

■n  {.ctoc'-r   '-'jI  t    iWli  ,    -^r"- ell  n.'ftr    jH   iuc'   c.-pf:    -^t 
bnr,    vho    •.-ere   tiie   tiei end-snt?   in    ♦•lie   Mcti    n   ir.  deV't,    in   tiie 
city  court   oi'   v  r^'nite   '-ity,    lileri   t;.fir   bi  ;t '<     in   t;~t:    C'iyv.uit 
court    r>i    i  ad  i.P'^n   ooi.nty    to  rc-Htr-^in  the    ■•3.'>ip.1.ii  i ;»   in  th>;t 
action  f>nc!  Jtrikin  J<niin'^,    r-.ht:<-ili    at      r-.diron  c^Mit.-.,    in 
vj:.c»Be   f,onds>   the   e~ecut.ion   vjrjp  r,!.- ceri,    Ir'in   f-ni  orcirij     -sayiriint 
Ol    p.-vid   juo^r^^nt,    ri.llf:.  in;,    ti.    t   trxf;    jiy'^'frnt   -= -f    ;  r-..:iii>3  *  ntly 
n'v.''''.iiinc'^,    .nnri    "^-Ving    tie  circ'-it   Cf^xrrt    to   der3->rc   t.;  r    ,jur?,' '»jent 
null    ".ncl    void   f  fid    ol    no    el'ect.       "    try:-r-rrixy    JT;j\>i«"' t  i -^n   T'-^f:' 
fc.rantfed   on     ctober  3'i,    lyid   fnu    ■^n  !fOver,ieT  a^    :<wio,    the  cJe- 
fenGr.ntr   in    t.}-i'it   .".ctj -^n,    nr/i-f-llet'e  Jiex'.  ,    i  ilf-o    '  >;   ir   nns'T^er 
and      fitinn   to    (iiF??ol  ve    Vug    injunctirsn,    the   s'fc.it-   t.=  in,     fn^ri    or- 
ttci    (jy    tliC  a  ii"ifi;i  vit!?   o:   i..ox^.nn  aeK^Bter?  ;>nc.     ...      r-ih^.r. 
Iron  a  >iearini<.  ti.c  :a'>tion  vi^'^a    r'lietrined  and   t.-^JiiiJi  i'.otaon 
aisiriol'v«d.      It   ap?>«  ars   tiirit   tii'.-   f'novver  was?    tr<-'nted.   -.p   a 
demurrer,    -te  %t   tiie   tiwu    tl.o   injun-  tion  w-'f   oismlved   the 
i/iiJ    WIB9    5i  mi  efed   lor  v^-nt   r>l    (;-juity  nnd  dn'r;«t^*^s   in   the    ?ut;. 
ol  v30  and   cost?  v.<;:re  'i-'-et-^'cd  atain^t   n-,  .fj  Uints^^,   v;jfiO  brir^;: 
the   c>pi-  to   ^;iie   covrt   1  or  revleisr. 

i'iie  bill   n]  iftt.eij   ttr't    tr.e  pl->.inti If  s   in   t.ViC-   bsoie 
action   in  rf'.-V/t,    ol'fered   in  e-yideiiCt;  »^   not*-   lor     4   0  ^4  ven   to 
their   Rttomeye   in  ^^ayKcnt   ^i   their   «!lt">  meysj'    leer   jn   ^e- 
curinf;    the  rJigir'olL' tion    ^-1   the   injuncti -n   in    the  eity  rr>i>rt   -^f 
^-'Tenite  '^ity,    thf-t   the   ricie  \sfip  :^n  e   Inr   tho  •■nr"'"-f::   of  )>ro» 
curinf    the  judj  nent   r^.v^inet    't-v  eilant  r- ,    tVj:..  t    tiu.  re  v/as?  a 
secret  R£:'Jff'6''>^''''t  tiir.t  ■  ovi^.i!"!,    one   of  Rpr^ell «•«'?,    wap  net   to 
be  i.eld   liaoic    lor    ;.iid   nctu    or   !^ny  rart   tn.  rfof,    th:;.t   jit.- 
pellees:  clecei'ved   tiit   coi.rt   in  reprceontinfe.    the   .■■ote   to   b     the 
osjlitation    oi    r.lj.   wi.o    .. i^neo    U\-:   9h.:*  F?.na   thnt   the   knowledge 


^ 


oi   tlioce   iscts  fiid   unt    ''onx   to  ;)ti   cl  i  snti?  until    ^'Itti-   t'se 
exectiticm  vre   i^tn^tid. 

it  ciofc?   not   ^t:':it   ir'-'it.  the    rc,cor':t   T*rt  ciH!T.?^.fct3  U'ere 
cl'ii:;to    in   tiit   -■ctioa  in  oett   on   t''.f=    injunrt  jon  hone   nnd   t.hfre 
i>?  no   ®ay    to  detf^rsriine   ^«'b■  t   ate/e  oi    -^  rr^,  e-f--   tyir:    jury  .';ilo"od 
in  a  c  ri  vi  •■ '.t ;   "^t   tVif.ir   vcr'ijct    '.t    ';  ^      .      'here  .  .-^y   h- vo   been 
itt7!i9   '^1  duruf^ie  cl^ij-ifeo    r^tr^tjr    1.l'.'-n   eypf'n?>e   in   wiifloyinj:    r^t— 
torneys    to  7^.ro<.:urc'   fc.e    dicn^l'ition   -1    tiie   inj unr  ti  .-^n.      'i'.e 
note-  vvi.ich  appellee;?  cini»r.C'd   \i'Hf:  t,i\*m    Vti.(-ir  ;U.l'  rr.fcys'   for 
Vritir   yer-vicce   in   ti :' t   co  nn  ec  ti '^n  v?}.^  .-m:?  ..it;~l;le    In  «  violence 
i.ut   it   was  not    c    ;ului:'ive    lor    to    .nti'.'Je    thw:.    t.o    r- cover    the 
^^tiiiount   tijeypaid    .>r  ool  ife.at<;  .:    ti;*?-.?*.!  ve-?    to   ;:':j,    ■  nulu  hove 
to   bfc    rem-ono.  ■.  1  fc   nno.    t.ht;   vr'i'=l    cora  t-uv'^ti  -n    l^v    ■  trvire-,-/ 
sirrtll.'ir   tc    tx.ose   ren(38red.    Under  Cvrtairi   cont-iii  m)p  s   c^urt 
oI  equity    rill   ??et  --r^iCe  or    j   C'ttc  a  Juok;::  f-^t   ".t   J^w  dt   ro» 
strain    '.ne   enliv.-r-.  tion    t.^t-rtsol",    out    ?rr.y     --o  rcu';;.   "i    "!'iy   JU' U- 
mcnt   -3t   iavsr    ?hail    i.e   ejiJoinfr(.    f/ie   cnr,.-i-;in  lit    ■K''^11    t--iic->f:     tit'i- 
s»cii    cfjuitftvly  not    oound    to   ray,    -ui'-    -=o  riivch  ^- p.    ?rirrl';  •  l.e 
suilicient    to  vover  cn.-tp.      j.ev.      t'it.    (iurn     ciia.-. .  G3.  "t'C  .?  . 
•'.ttorney '  y  feee   in  'irocurin^f   thf-  di  f»'o]  vti  nn    'f  nn   injiinrtir>n 
are    n  part   of   t'.e  riai;!*.^  en   rpcover'^-'l  e    in    -  n  nrti'^n   -ii    deVit 
on   tl«e    irnri«]   .-^n'i    t}).~y  rop-y   I'e    rllowed   v.ii«  th*  r  -  ctt<aj  :y      aid 
or   not.      i  o)ilsa-!t   V.    -x'p.ie,    144   jn.14.    .  cioh   \ .      trda}, 
S3  111  .  •■."pT->.l.ti(i .      'ihe   :-rt-i'um  tion   ir   in   l-wor  rf   tre   Ju^tnosp 
cf   the   judfc.i3r.mt   ?ind   the  hur  *en   is    >rt  co. /plainantr   tn    «hn%' 
tjie!:»t*el"v tg  equitsbly  not   uounu    Lo   ray*   Tou.-.kins   v.    -  anc,    74 
ill,  ^po,5'.  ■  * 

In  a  proreeoifiti.    in   chfricery    ■'.o     ft   ^fiide   a   judtjiient 
nt   l8«,    thi>  vau<.:ity    oi    the    judj.;.-;i.nt    v.ill   n-^t    ot-:    ir;:;!  ired 
Irito  injcipi'   it  ai.-'t-irs:-   th-'it   rio  f'aut   is   ovdn^    -"'"f"  "'"  i-'-'a  J5''^i- 
cieiit  coi-id  e   uitH-/.ly   Le  rt^ndorrd,    or    that  corrij  J'ninpnt  is  not 
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equitably   oound   to  ony   any     nrt   ol   th<i   'U?bt,    --r   tii^t   tae 
atiioimt   ■jmiolt  l^ip   e  nd  t?ibly    tiotmd    to   ■  ny   i-    ttivler^d,    :'t 
3e-'9t    in   tht:    uii'J.       "ot-ipkine  v.   "ant.,  'sHJ^rrr.;    c.olpon   v. 
it.itoi^.    Hi.   Jll,b-4;    .Uc-rt.   v*    v,offi.,t,jr,-:i?}l   iiatJi .  >sHif.,      A   i\'i  , 
i^i.    .    634.      i.t   18   fii)^'>rent    IJK,t    *.ru     ^,ill    c  id    not    fl>.tf?te   inat*^ 
ruliicieat   to    -.ntitle   rippol  lant  ??  to    irivnke    the  aic;    o^    '-   crsurt 
ol   e  iUity  an')    it   ^■■-.i-  ■■yoperly   oiLMi.issed. 

The  decree   in   tJd?  cfsse  oraered    "thnt   ii.<-   defen- 
dants da«ir'(.  es  on   tVit  di £5  30  Jiution   oi    paid   injunctif>n,    he   find 
the   .'.nuiie    is  hereby   i  ij.ed   at  th«   num  oi    ■•'2.''.       •.,<•   court? 
pov?er   to   nvsa^B  da;;<ac.:e-??   io21ov;ir)t     tlife  C  ieeolutjon   ni    t>  e    in- 
junction wao  derived   iron   pection  12  ciia7>ter  69   oi    '^uT  ne- 
vi^;€;d   litntutes',  t-hich  provide?  tl-i';t    "t.>;e  court,    ^iter  difs- 
folviT'i    soich   injunction  and  Ijcfore   lirrsa "y  dir-=o:?infc   of  the 
euit   UT'On   the   ;  Mrty  clnirriini',  djisi-'v es  hy   re?>Pon   :"••/    such   in- 
junction,   iui'i.es'tini.,    in  v.  ri  tin^     the  n^ti're   »n(i   s^ount    vi. sreoi, 
rVRll    hi;- ?>r    evidence   pnd    -tieepr    t?uch   A-^KVxi :c p.  re?   the   s-i-^turf'   nf 
tiifc  cfige  ir.ay  require   njid   to   e.:uity  apr.eit^in   to    t}^e   rp^rty 
danniiied   by  .s>uch   injunction."     it.   •/■ces  not   ap]-^t;?:r   from   the 
record   in  ttds  c   se  that  there  was   any   claioi  of  damat  «»  made 
by   r^ppel-inntf:',    >Jiut.t,ertinfe„    in  v.ritin.4,   the  nnluTc   nnd  avnoimt 
there- ol,    nor  does  it  cf.r-.)j€?ir  that  nny  ■.•roof  of  s'uch  dai!5-i£-;e» 
wao   tskran   and  it    ti-;erelore   ioliovte   that   that   ■ /^rt   of    t);e  de- 
cree,   lixing  appellees'   dati'tiee  on   v>ifc  diepolution   of  tiic 
injunction  -wae   erroneous   >nnd   cannot   be   ;;erriiitted   to    otnrid. 
-print;  v.    Collector,    78  113.1   1, 

The   decree   of  the  court   IbIow  vdll      e  modified  t-y 
etrikint    ''ut   of   the    pave    tr-.o   clfui??e  -^.rovidiv^f:-   fr^r  dRni^ii.  es» 
a   ove  rt'Xerred   to  and   nuotsd   -^ind  a?  po  .vjodified,    ,?aid  decree 
v/ill  bt   aiiirmed. 

-»  Affirtried   ns  i.odified. 

I'ot   to  he   reported    in   lull. 


,^ 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy)  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  ngfThand  and  affixed  tHe~seal  of^id  Court 
at  Mt.  Vernon,  this 
A.D.191 


'hand  and  affixed  tHe^seal  ofhaid  Court  ^ 
'^^^iM-A day  of  yXj€-<:^^-:^'<^i^^:>l^' 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT.  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  dau  of  October  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 

Hon.  J.  C.  Eagleton,  Justice. 

Hon.  Harri)  Higbee.  Justice. 
CHARLES  C  JOHNSON.  Clerk.  GRANT  IR  VIN  Sheriff^ 

And  afterwards,  to-wit;  On  the  seventh  dav  of  November,  A.  D.  1919,  there  ui6s  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon.  Illinois,  an  OPINION  in  the  words  and  figures  following: 
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..Gx:iiixt.u...Ca.ty.....  :COUNTY 


TRIAL  JUDGE 


HON. 


r:.  Pw   r.LXTivAK 


Term  tio.    25.  iiarch  Ter-.i,    19l'j .  /l4^endfl   ^o.46, 


l.ssrlc  i.eyeretein,  ) 

-etendfint   in    .rror         ^  "t     ^v     T      /*         "Q 

^  X  O    X  *  .hj  €•    iJ 

V. 

;    ».r)'ie«l    :L  roKi   City  L ourt    of 
iit.^iOui?  I.  erchnr.  tf  ..iridfe   Ter::iinal    ) 
,tiailv.'-y  i-onpany,  ''  i^rnnitc   tity. 

) 
ilaintiii    in      rror  ) 


Orinion    by   i'i^  bee,      ■.    J. 

'T' ip    "\;it    1;?   bu    -'Ctir.n   '  n   tYe   c- f^e    orov^ht  l>y  rle- 

ieadnnt    j.n   error,    ..ark  i.  cyerc-tein,    r-,  Fiin;t    wlpintiff    in 

error,    Lt.    ''oui?  ^.  erchpnt  p    .  ridtt:   "'er;inHl  .'. "  i'ivr.y   C'onpany, 

in    tlu:   city    coart    'i   >rr-nite   ^ity   to   itp      er;  teri>>  r  ter-i,    1918. 

'Xiie   declaration   crms-ieting    of    one   coi.nt   r^Zlt.>,.e:  ,    in    '^\Co;^t"nce: 

'iii:\t    oxi    tiifc    IL'th   6'-<y    ol       uj.^    t,    1S16    -"..nut    H:  30 
A.  ...    defendant    in   error  v;   ?:■   ridint^    in   a    certnjn   autoraobi  le 
alonj,  a.adiyon  ...•venue    m   the    '-.  ity    of   '.ra.nite    -it,;''    thnt  -:'lp.in- 
tiii    in   error    -ne   -^no    opcr-  tes   ^   r-'ilro^.d    in   ..i>  teent>\gtreet 
acro?8  x^.?aison   ^-\enue   in   the    r^id   city    ol   ^r-mite    City:    ths.t 
plaintiti    in  error  periuit  ted  a   ctrt-iin   co.^l   c.-r   to    Ft-^nd  unon 
^>ixteenth   strett'on  ite    tracks   directly  pcroer'  l-dijon  .-'venue 
Vvithout    -riy  notice    or    v.'arrtin^  •,    t/'-  t   dei'end*- nt    ;in    prror  T/fe 
tr.-5Vt].l  inti    '^loni'.    t^-id   avenvie    in  a   nortnerly   direction    towards 
Sixteenth   street;    tr;-^t    by   rer?cn   of   plrir\tiil    lu   error  having 
nte,  1  ill. ently    cnrele^ply   ^nd    iiaprorierly   J  elt    iMici    copI    car    on 
bixteentii    street   r.croes   i.adi  eon   -^venue,    in    t'.e     '.if  >  t    tire, 
vxt    out   any   notice    or   v-nrning,    ti\e   deiond?mt    in  error,    "being 
urif'ble    to    eee    s<oid    ccol   c^r    until    'he   ;.  ot  v  it rdn    iiftcer   feet 
oi    tut;    s?i*..e  ,   drove   a.ad    r-on   ni?   au tomoivile    a^  -^in   t    sr.id   coal 
car   :'nd   p  p   a   result    -^f    the    c^lli^-ioh    t'r.'.e    i'ir.''<=i  ield    ol    'is 
JiutoiTiObi  le   Vi=ie   broken    -'ind    tlie    br'^ken  j^lf'se   C'4t      1?    iorehead 
cond    i'Cc,    severed   ptx   arti.ery   in    '■■.ip   .he^d,    ^ri'-'    /.e   vmr.    ctheririee 
^.rer..ti.y  'bru.i  ~ed,    hurt,    "■•oupded   nnri   ■•^erra-onently   injured;    that 
he    e5^)ended~^'10O   in   r^r\r^    r>>:oi)t    entepvorini     to    be    cured   of  his 
hurte   pnd   v/ounde,    th-^t      is   nu.toraobile   vjns   v/recked    and   c  on- 
piete.ty  ruined  nnd   "ny   reason   '^i    injury    to   it    pi'ptpined  a 
dtBiiHi^e   ol      15-0;    thrit   he    rtr- c    ueen    injured   ?•-.'"   hre    sietained 
da;..n£;:e?   in   the    8uni   '^1   .f  ^,999 .  ^9  , 

I'lointilf   in    error    filed    n  nlea   ^-'f  ,aot   failty.      The 
.  cope  •v?a«?   tried   belore    .^   jur.y,    p   verdict   Icr   ;;16L0.t^'    VPt   re- 
turned   find    ti-.i?   writ    oi    erx-or  '^J\r    tei.r,   -profecuted   to  r'.vtree 
the   judfe,Eient   rendered    nn   thr.t    veroict. 
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Tlxe  proofs    ohov   tu-^t   ;  eCi^on   a-vcnue   it    ti.e    orincipFil 
tr-.orcut  hf 'ire   uped   'by  the   in}-,  riji  fnt  <r   of   ■rr"'r)ite    '  ity    in  going 
to   and   from   ,,t.    i.oi;i?    vir.   the   ::-C}Vinlcy   bric'i^e,    ".rirj    th--t    it 
parees    tr.routh  the    cititr    of   ;.r'r.  ite   City,    i  rc'i?'on  pnC    venice. 
where    it  r!--=-;es    thr'-uch   t-r.'nit  e   v/ity   there    is   ?■    crulile    rrtreet 
cnr   tr?>ck   in    the-    centt.-r   oi   tiie    -^venv.c.      '"''here    i?;    r.    -javed. 
drivev.'-y,    lb    xeet   4    inchtf:   \  ioe    rn    cncn    rice    ex    i}.c    street 
err   tr   cic.      '■.}ij:--t    i.'ortion    r'f    tUt    ''veriv.e    •ccv:.i€r,    .,y    tht    frtrtet 
cpr    trrcl:    ie    2w  lect   viae,    rwO.    i?   n-^t    ';ave'-,    hut    ir    filled   vjith 
cn^t  \Tith   p    lot;   euro   on   e-ch    ei'''e    >':)!ich   c-Ji    Lt    cro-'^cc.    by 
\ti.icle?    in   ciee?    oi    eirer^'.  ency .      "he  drivrvry    on    tht   er  pt 
eioe    ol    tJie   tr  ck?   if?   ueed  hy  tr-vcller?  t,oiny_    in   ^   northerly 
oirection   one:    thrt    nn    tlie   •*■  ?t    eic^e   by   thoec    i,oin^    in 
eoutherly    direction.      :l'-tintifl    m    error   ir    the    ovncr   oi 
r?ilro'-'u   m  ur^-'nitc'  city,    ->•••  icJi  it  u?esr   in  floing   a   svitching 
hU!?inesF   for   otiiCTr  r-.  ilrond?   "nl    for    in^iMrtrice   loo.  ted   along 
its   lire.      <■  n    ■'■he    ni>ht    in     vcrti.-n   '^    a^.-itchin^;    crev   of 
plnin-.iff    in   error   v."  «   en;^-;.  t.d    in   sv.-itc>jiiiit     t-}^.-.    y-^rdp    of  a 
Eteel   *3lr'nt   1  oc    ted  Jupt   e'sst    -f  I  rdi?on   -venue,      in  doing 
tj'ir   •'■■ork    the    crev'   derired    to   iiia.Vr    a    ''drop"    oi    ii^e   crr;^,    tvo 
cor'l    c-  re   rnt;.   thrc;*.    "boz   cars'.      "'xit    "d.io_."   vae  np    e   by   attach- 
tiif    fcHf  ine    to   tVie    v-et    ev6    of    t>ie    c   va   Rno.    ;;ushint.    tiitrri  er. et 
on   to    tjie    lenc    tr'ck.  v;hich  v;-e    the    tr-ch   riiiV'iinf    rcross  i  f-di- 
rcn   fvenue.      Tlie    en^-ine  v-.s   then   etsrted   v.'e<=t    .n    Ibc    r.  i  rec- 
ti en   of  -sdii^'n  n-vcnue   ■^.(\<:    ■■/h'.n    it   ii.",d   -•ttaintii    fi.'I  fie  lent 
Rion.entuir.  vir:?    un-coii^Ied    iror.    tiit   c-^rs   witx-ou.t    suO/jin^.    cither 
the   en*  ir.e    or   the   cpre.      /iter    the    encirit   'uo.v.   ^^.^^reed   ba.ck 
en   the    pv.'itcliint    trad;,    tlu:    writer.  wrV    tViroTOi   pn6-   the    orp 
y^f^rrnj.*-  +  pA    +~   -.,-.^1    '^n  "'€ -t    ''Ti    vhe     'lepd'    crj^c^:  tov/-rc?  Ladi?on 
avenue.      A  br'kecipn  "^"'^p    rt^tio'^ed    on    t>ie   vert    end    of   the    "cut' 
of   c-  rp   for   the  -our- ope   of    ?-tor'.:in{    ther.      'H'.c   tr^in   crew 
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ttetiiiea   it  ■Rae  not   intended   for  the   c-  re   to   re;  ch  ;.  ^.'if:^n 
•  r/venut   but    nn   account    -1    t/.e   tx'alce    '^ot   v^rkini,    t^-ey   could 
net    be    irto-.-jed   until    tlie   vest   cr  :.:c.   rer.ched    the    Ft-ctet   err 
ti'-cl;:.,    cciaolfctely   bloclcin^,    the    er  =  t   drivevry   ;  nd    ?  v.-.^vt,    11 
not   -"-i,    of    the    etiect    c-  r  tr   cv?.      ./eitncj- nt    in   error   t<  s- 
tiiied   he    vvae   cc!:inf,      orth   r]  ont,    the    e^rt   dri-vnY/ay    on   -.pdi- 
son   avenue    -tout   2:c*      -.:  .    ■''t   ."Lout   1/^    or  14    '.ilee    -n.   l;nur, 
V'hen  n'bout   1?.   feet    in   front    of  yiK  >e    pvrT^enly    r-'^v   tlie   rofl 
car   ocross?   -sixteenth   ftreot;    th't   he    f-v,'er"vec   Vis   nutnr^ohile 
to   the    .lelt    in   p.n  p.tl^.v.nt    to   crotr    the    '^treet    r-'v    trsclc?   end 
avoid    the    cof?l    c  r,    l^ut   ^"fi?   un-  lie    to   cle-'r    l];e   c    r,    'md   that 
3'ip   '.utoruobile   collide'^    -.it].    t>ie    enr.    of   the-   eorl    rnr.        lien 
t]':e   brakecifin   rucecoded   in    rto.y  in^    t}it   c<r?,    ix    vent   back 
aov^n    sixteenth   -:~treet    to   notify   the   cre\.-  t>ie    c?re   v.ere  "block- 
int,  ,  ru;ison   ^\enue,    ^nu    j.cive    tiieri  -ouiled    oif.      ^-O    t;^ol<  hie 
lantern   -rnd   leit  no   li^^lit   or   other   si{:np.l   on  the   care.      In 
arc    li(,nt  v-?.?   ioctcd   ncrr   ti.e    intorpectior    of      >  r-teenth 
etieet   ond   ;i.?'di?on   revenue.       The    cvjitchin^.    crev   te    tified   thi  e 
litht  ra?    jurnine    on  tr.-t  ni^iit.      l-efend^nt   in   error   "T.ore    it 
7?R8  not,    ond  tro    other   vitnee'-ee   rvore    it   \  rr  not  burning   ?.t 
2   o'clock.      -Another   ^  itneos   xmoce   pi --ce    of   hvrintrs   x>aB 
locRlec    at   the   corner    ^f  I.-^f'io^n   -venue   rr.6      iyteonth    ■street 
STore    t'iW    ]  ih!  t    ircguertly   -.'.en  t    out    on''"   <■  o .  e    '^-n   -Oj- oin  .      The 
bralien.en   ond    others    of   ti\e    cv-'itcViing    crev  testifier!    tli-ot    ai.out 
five   ■'.inutes   after   the    co.re  vere    rtooTied    flelendpnt    in   error 
cnric   'lovn    sixteenth    rtre^t    to   r-rere    they   ^-ere    -r.o    requepted 
tyien.  not    to    ::Ove    the    cor    -r     .is;    oi.to.oile   V;P  r    frjctened   be- 
neath   it.      -vvo    ot-'iCi    v.-itner^s    i^    te?tiiied    tuf.t   Pt   -ooi't    2 
o'clock   the    &a;ue    ai^.ht    tiiey   h.^d  been   C'v..   elleo    to    overve    their* 
auto;..o"ije    ocro?:    t^.e    it^eet   err   tr-.ck?    to    .-voici    coLnit'int: 
.with    a   coal    c=^r  blodc^r^c:  icon   ?'\tnuc   pt    the    t-o-.e  Ti,l"ce. 
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It   ip   conten'5ed   by  counsel   ior     Inintiff   in  error 
that    tixe    evidence   doer   rot    support    the   \v'.r<-^ict    and    thrt    the 
dainates  av.arfled  are   excespi-ve.      I'o   querticn    ie  m^de   on   in- 
structions  or   r"line,f?   on    the   pcr  ios-ion    -^i'   evidence.,    conpe- 
quently    it  rriU'--t   "oe    taiken    th«t   trie    c.uepti  "hp    ■'!   fr-ct   -ere 
iairiy    tu  (ji.iitted    to    the    juiy - 

it    is?   ciiiiKifcC     jy    oouiK-'el    jr.r   ^-.ipeMr.nt   t>.?  t    in   the 
Oj,er    tion   ot   r.    railrovcl    •pro.---      ublic    ntrefcte    it    .1  r   necc^n--ry 
at    tinieo    co   licr^ie   cnrp    f?ta}ic  iiit_    Hc;roE'!=    a    street    anrt    ujileer    the 
core    block    the    street    lor   on  vnreaeonable    len{tj-.    ol    ti"  e ,    or 
in    violption    of   conie    orJiviFnct    or   tiie    i-'to.tutL,    tict-re    ip   no 
neijiit.ence    in    ?o    ulockii\     t't.e    street    ''Cid    ti- t   tr^t    c  uc:  eti -^n   of 
blo'l.ini.    the    ttreet    ior    -;n   unreMron;-;  lic    lenrth    ni    ti-nc    or   in 
vioi''tioR   of   a    l»y:  or    ordinance    i?   .^ot    roieet'.    oy    the   nle?r!ing 
in    u.'jif   caee.      'Jhe    put    oritiee   cited   "i:y   coi;o~el    -eem   to    ev-?- 
tain   this    contention   ps   rn    ■  tftr-^ct  pro-r^ooit ion     n    l-v;  Tnut 
tiie      rijicipie    i?   nov   apy.licahle   to    th.e    fclF    in    t'oe    i^npt^nt 
cnc-e.    Tiie   prc^i    here    c!:ovs   that   the  hlockinf    oi    t};e    avenue 
in   t.hie    inotfnce   v;nr   not   neceer-^iy    to    tiie    orer--5tion    of  plpin- 
tifi    in   error' e   tjupinefe.       ''H   tlie   contr^^ry    the    testimony   ol 
plf'iriti  ii    in   eiror'e    ov^n    r-t.- iViiitp    shov;e    it  V'':'   riot   even   their 
intention   tltat    the    err   phoulfi   hloclv   tht:   aveiiut- ,    uut    th;  t 
eucji.   blocL-ii'it.   v.'o.e   t:  x    re:nlt   ot   n   deie-ctive  hrok-e   r».nd   the 
carelepf;  mannrr   in   v/.ach.    the    c/i-tchirit::   v-os   donf  .       -.l^er   t}ie 
c    r  was   acroe-e    the    street,    it   v.'pp   very     !€(.,. lir.ently   left 
there  vitiiout    ony   li(  lit    or    ei^nfil    of   any   j.ind.    ^.J/.e    declara- 
tion  ch^.r^^ee   th-nt    ":y   renrjon   of    the   defend«nt    etoriegligent'iy, 
Corel  epely   and    ira-jroperly    ifaving.    said   coal    cor   in    the   night 
tiiTie  upon    Jixteenth    ptrect    si.nd    ocrosp    .. r^dif^on   -vr.nue,    without 
any  notice    or  warning  v.h-rttvtr",    plrintill'  drove     oie   autor^o- 
hile    jnto    ^nd   o.-ainr-t    fif'    cor^l    cor  ond    the   ne^.lif-ence    of 
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pltintiii    in  exror  uncier   tiiie  allef,ation  v.-.-.s   citPily   ee- 
tat  1  i  c-h eci    Ly   th  e  p ro ol  e  . 

T}it  re    is   r    iPthcr    sharp    c '"irxtrovercy   af-    to    i^.hether 
deiendant    in  error  v.^'ie    r^rt   t-,uiJ-ty    oi    con   ri  on  lory  ne(.:li£,  ence. 
VLst    quec-tion   np    -.eli    a  5^    tht    rut-tion    'if   ^l--intilf    in    error's? 
ne^l  ii^.ence,    v.-nr   b    r•^ue?tion   of   l?ct   to    ^e    c  etci*'.inecl   by   the 
jury,      he    testified    th-- 1    :.g  v/n?    ciri'vin//    aoout    .■       rr   "J  4   rail  e  8 
an  hour   "^nri   th'"  t  J.e   h?.rl    in  }ji!?     'di.vr'-er"    li^lite.         •'■"cjore    of 
ot   thfc    railroad   crev   testified    cefend^nt    ine  'vot    pt-ted    to 
then  he  had  teen  c  rinkir.t    ondthe   «ccid-nt   'nT.r     .i?    fnujt. 
i'l?intiil    in   error's     hyrician,      ho  \r:p   c.O  '  ed ,    -r-ore  he 
thought  I'le  had  been  dritxkint  •      :'efc-nd?.nt   in   erroi-   r^enied 
r.pkin^    the    pIk  ter  tnt ,    f  nd    .'.enied  he  had   been   drinking.;    except 
th-.t  i.c  l^.d.   tfihen   tv'o   ^^lactes    oi    ueer   en.riy   in    the    opening, 
'ihic   court    CRiij.ot    irr,y    th.---.  t    -  n    this   question   tJic    \erdict  wne 
at,r.,in?t    tiie   ..ir.r.if  e  :=t  T^fcit.ht    ol    the    evidenct:. 

It   coet   deienO'-nt    in   error   -^    out   ..  23i)    to  hF?ve    /lie 
cwr    repaired   rnd    the   t-erfi^e    uan   c-vvore    it    ccuia   oot   de    ■  ut    in 
at   ,  ood   coiidition  ?r    it  '//a?    i.efore   the   ^iccident.      i.-efendant 
in   error    is-    ?n   ■'-:ttorney.      Y.e   v.tp    oi- 1    of    >i<5    -;iice    ten    or 
luort.    ■rye.      he    teetiiief..  i.e    ptill    txcerienced   ?    nurnhncsr   s  bout 
the    injury    rn  iii?  he'=d.    i'he  dRmaiee   oo  py^e^r  u-non   the   v/hole 
csee    to   he   exctepive. 

1'he   jud^.tnen t   vl  11    ■  ^   ^iii xaie a  . 

Aliiru^cd, 

i:ot   to   le  renorted   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  aboue  entitled  cause  of  record  in  mu  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hmd  and  affixed  theseutytsaid  Court ^ 

at  ML  Vernon,  this ^z /X^^L. ^-^  of  ./zi^^.*.^^ 

A.D.191^: . 

1leflCirrm&^ Appellate  Court     I 


1*3 


o 


u:s.v    .i 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  Che  vear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  day  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


/ 


/ 


Present: 

Hon.  Franklin  H.  Boggs.  Presiding  Justice. 

Hon.  J.  C.  Eagleton,  Justice. 

Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  GRANT  IR  VIN  Sheriff 

And  afterwards,to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court.  atMt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following : 


.iiiinci.s.* .i..Aiip.eIIar;;fc 


N0.....4.O. 

MARCH  TERM.  1919. 


%        J 


/ 


/ 


/ 


ZlbTMo  649 


^  •    C  .    Le ej)e  r   e  t   al , 

ASXielleeg.. 


ERKOR  TO 
APPEAL  FROM 


Circuit 


COURT 


I'pssac 


COUNTY 


TRIAL  JUDGE 


HON .D......l...-.i:iAiv-T^EU* 


Yerm  i-o.  4!  .  Ja/ch     t-r;-,    iii'lv.  ■i  en-^T      o.iv 


,Ao  64  9 


v.  ]    Anpe-fl    J  r!i»'.  J  r-?e    e. 

J 

1 
Cpinion   i-y  *iM.«?e,   -  .    ^i . 

;}    :eiJ.orit,    liled    il*?    rail    in   c/i'ncery      .'uf    t      .  i.- ..■  •■  (pf^f. 
iJ'*  vi<l   (.    1    i  !iPT,    KoLt  rt      ■♦'■■,       •••.    01-^.  >.y   r^'^('i    .'o/n      '.  cre 
ilov:   >-'^i.    niv; ,    rtp-rl  1  e*  p,    in    Ust-    circ     it    O'^irl    -^f      s?i>»c' 
count;/,    tn  r'"l>rTr;   --^      ■^rlt.ffC    i-'-r  ^     rti.-^l    Ti.i«_oiei.cripi4^n  ^n.^ 

■«r"P   r*  icrred    to    the   f.  p    rtr    in   cir  ncery    '^    t..',k»-;    '.i.«   '^rool  ^x\6 
Xt,;Ort    ti.K.    i-n    c    to    lir,f    court.        '  i.c    c    ;  rt    i.t.rr<;     ;.;;*.:    c:-'?'^      sn 
the  pro!    taUfn    .tnoix    Ixit     v-^ .  tcr    -;  v    jo    no    U'.':t   nv    e"i  Ir^nt    hnd 
iniiru    lo    eptaiviisii    tii«;   ;:ss  tt/rissl    rii  :t  ■  ^  at  i^'n?   oi    i  .' f-    rail,    t.Kat 
the  debt   tfc-ciireri   i-y    toe    (.orti...t,e   in   autption   r.f^    t.een    iuily 
pnid, -md  decreed   th-'^t   =»;  .tDfjit  p-y    U  t-   c;o   t;?.      ■    f.    .'    irifint 
welov;   br^'Ut.f't    t:.-.    c-..  g    tp   tj.Ap   curt    in  •■.i       -1. 

liie  t'-.'^ t  f.X"  i  -'*  1    V.1  lej  : ,  I S    n  r    nl    n-   .  ». 3  1  d r;  ■;■  '  r;  bi  1 1    --.•  rft 
U.fit  '-.t  .i.ec-er  j>,«u1    -Tivid  ': ,    .lecicr,    ;i.'?   ■■ij'^.,    tv-o    oi    Uie 
apptlleee,    vji^rt-   in.-yebtfcd    to  »;    -ll^-rit   m  tl'«   r uia   -^i      ?•  <;c 
on  iJ€c«££.ier   ir.,    lyl'    fim'i   en    t's.^t    (ia;.-    f-yeci.  ted   tiu  ir   >  >?  tv   i-^r 
J'UCl'*    r;;..0;'nt,    in    l>vor    "^f   fpu'^llairit. ,     'layaV.f'    t-welve    ■  onthsi 
niter  dv;*!©  v;.itn   int    rt'pt   ir'--!';  a^t.^-   -■t   llu,    nte    f^l    ?evfn  ncr 
cent   •  er  annui;,    secured   ty    rioi'ti.a<.«   on   ei^>ty  per  e   of   land 
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u6loii,.int,    to  u.   t.    ;.eepfer,    ■■th^v.rxhed  in    t"h«^    lili;    t.};  -t   m 
April    14,    :iyi4    pj^if-   p  /;  fc-5  itc^p-   c   nvtyt^j      .-ji'     j«ti-i,      v(.j(.-ct, 
to    wh  ,^icrtfe'>;f    lien   to  u.       .      or .1 1    ,    one    ''J    t,.t  '    •?- :  t  tUc-p; 
th-^t    n<.ithrr    tr.(:    nc'te    nor  ti.i     intert-pt    t/ »^:  r<- '^i  ,    n--^T    ■''■ny      nrt 
ihf'Taoi,   hf='ve   Ve-n  ri^id.      '''cre    ip   t-p  rfur.l   vy-iyer   l-^r 
ioftclopurt,    ^tJ:'j<.ct    to    'iu-    i-j^i  t    to   r^iietrrs    in  fe-Liit,/.         'ie 
fiiis>>':r  «i'.iit^    ti\e   o  ri,.  i  rsnl   oc-L-t    -'nf)    tl.e   «y«c--!.^.-a     'Jf    ine 
note   pinr!   ■  <^rti:'?t.;e   n  i~   c>i'*ri  eci .      •*"''■   ^-Ji'..  «^  s*   tt;-  t    -r,      ay      6, 
Ivl^,    live  rsicxkex'   :.f'.i'''    oil    v-r^i.";   n  •■t.t     .y    iJ^-    e.-ftco ti'-n    -^i   a  r>f-w 
noti:   lor    .-■40*.  ^' ,    in  i-ivor  oi   ppr;fcl  in.-- i,    to  eov*  r   ■''t^'i   and 
other  Inacbteuncre    ti.f^n    '^  ■  ,    'Sich   Vf.  p    sfirjjrfd    :.y   n   ni'i: 
mortfcSi  f    m    >tii<-;r   i-iud.        )ie   answer    iur-t,>)   r     ilif^f"    tWrHt      ri 
October    i,    3  91'':,       .  -  ,  ^  r^rle;- ,       urc;.'".  rert    i  r' m    - .- .  \  i  t«:';=",    .  t  »sper 
«nrt    .  =  eper,    trie   renl   <  rtrtte    ^eouriri^    \hf-      4    •*     n-^t.f    r  nVl      siU 
rcifi   debt    to  i'.->:t.'l  j  r;))t. 

c'v.eiiier   oifnr:M-li.T.  nt    •  ;'t    -t    tr.<--^    !  ii'ie    r^i    the    i.ri--.l    .-no    i  "t 
?or.ftJ.<:.c!   -rior   thor*;to   f.e  \<n9    in     exrtp     n.!    r  i  ■?»  cie-nrj  ii-in 
■Pfjp    t;'kc-n.      Aprcl  Iwrit '  p   evic^fincc      ^ppi«?tp   f^f    <'V:r   df"!.-^-!  M '^ni? 
af   .- . 3  , '.tipuy ,    f'>r>?i*:r  cnp);i€r,    '  .(..  .L*  '  f-.r  r,    i\ir^.)(-r  ov-ner   -^f 

the    lr?rid    Fiirifj     tn*:   r.'^te    '■■-:  d       -rt^Rj  €    in    ^^luerti  rn.       /■■•  .c-ll  cc  '  ? 
evl'.ence    cnr.t'i  :-»•.  f;   nf   th-.-    •r;«n%f»;-iij  riri?   ol      eor^-tj   -r'ri*;    ,    i  i  ve 
f)^t<i?,    I,  ^xh  in   l.-^yor   ni   K'^-ell  v--t   7(;><^    "i<  ncd   V:.y   >.  .c  .1    p-^j^r, 
a   co'jy   01    tilt   rteoi'd    oi'    th«.'   ,  cn*.;r-Hl    lyriter   of  ar.-r*  1 J  ant,    s, 
coj)/   01    the   note    rc-iiiptr   ol   ■'(     *-;li«nt,    '>     apioi-y    or    putj-— 
Gisi'y   oi    the    ;.«i-ef!Br    -.otep      n;;    t'-o   rf-rr-^:ity      eedp    'from  ii.C . 
i-fCTier  :  nd    '.-iifc    i <>   •  .    .    oriv.r,    "n^    conviyinr     t-;?;    1,-^.nfJ   in 
quGytinn.      'Jit-  tvvic't'rnce   of  -..^  •X.te-cr   .1«?  ?■••?. line'    to   the 
iacntii  icatioyj    ol    tr.e    note   p-nc   !'ortfeiafe.o    i^''    pv^ii   rsv.    n   ncriec- 
tion   of    tho    '.-efjcrii.'Ui  Tn  ol   t.  <    Ipnc   in    s-iio  v.-.orti;.---(  e .      it 
aces    .'-/t   til  to*   «ny   HrVit     n   the   que.ti  m  'h*?th<-r   -r  r^ot 
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thf    (2!'.:;c    note,    ^r   ^-ny  inrt   tlitreii,    r'-n.- in.'  uri.^i>-,,    >=;]  tJioUfc-h 
l-eev>er'f«  cieno-ition  we   tTwi-©    tal-cn.      re   i?   tht     >nt  rerpon 
■»iio   knows,    or   0.1^,1.1    to    }<.uo:.,    njf.kil'ai  c   ti    i    r.:>lt   v-«  •  niti 
v/hen  life    lRtt.r  t-f- '<^    *""*^    1 4 .  i  <  ■'   noit    rv.actv   is  1;  ^  ntiontd  hy 
a"i;«i.ifet.e .      iiig   fvicitnce   cote   not   ac-   iet   in   Jirrivinj    ?j.t  a 
conclueicn  k.:^  thft  c' se  /io*-   fct.ncls.      '';.e   evienre   -f    •. .. 
2>upuy  wne   to    Wife    fcxifcct   tii't    t>;€      4'-     >     note  rr-B   not   .•?   ot^ymtrit 
oi    the  i2i.(H;  note-,      i.e   vjsf    r,>:'l   nt    t»,i     lii-t  xu    t.t^^^a5ifcc,    ^  hew 
he-  cftuid    examine    t^e    r^coxae    ^i    r.pr.  t^l  )  rint  rv.a    -  ip    iviaencc 
R£'   a   tiioit,    ii    et^jidin^    s1om«s,    ii?    -oV.   c-i-rvir-rln^:.      V;e   note 
in   f?uit   le?i5»   number   44b?.      it   ur-e   in    the  ;-'n- c  r   c-rn«-r   ILe 
loJlov'ia//   'i^ta. 

"*?<■      .(.(.;.  VS. or,.  1, ??;..■       ''ur:    Ji.a.v    1P.-16-. 

Apptil'irit   ?   'jait-.    ti»:.  t    tj.':    ii;\irc;X>      "V?;.    ("    rt  fr*- -rnt  p  a 
credit   ot    *725.'-     -.nd   <, '5ntt;ncl*i  th?'t   J.IPVL   r«=-niPinF  unpaid. 
A^.^.pll"nt  hr»  s    ,op?esPion   nl^    th«f  /lote   '^nd   ncrUBte   '■nr'    rtiie» 
on    U.' t   1    ct  find    tjru.    r-'ther   vinf->t  isl'ctory   evidence   -if    ;-»T'Uy . 

.■V;^pcj.i  eet^   Xfciy  fcirtiy  u^- nn   tht    evidence    "^f   ...t-ortt' 
corlf.j,    Cft?iii«'r   of   aprcllant,    v  ho   giuccteded    -tiruy.      it«    hap 
no   pergonal   knovfiedj. «    ^1    tht    tr«.n»ftet3  -np  snd    ■  iP   t=Mii  'enc© 
i?    ba-eo    r/n    tinf    rfcCor<;g   of    r-     -ellont.      '  )<e   t;ern>rai    1  ( dj^er 
oi    -piit-llTit    eho»F   tiint  '•.    i.  <    .  «=eper  fe.'^i.c   '^'■- <i-3  imit   ^is 
nott    lor   ^;2C'X.,    nuEtberfd   l.?i27.      it   iriili:    to   •uo'si  I'lnot/ser 
notfc    oi    ...u  .1,^'  ler   in  ti^n-t   puja.      in  IVct  note  m.iatufr  448?, 
tiie   riuuLer   on   ti.<        to    in    ?uii,    if    ^n  ;:p])- i  iant' p   lidjer,.-? 
nott:    i'^r   a  ciijercnt    eujri   arvl    nr«t    a   nr.te    Ir-v^      .C ,    i.ceper. 
Appelinnt    >fcmK    to   c-'ntt-nc    ti.nt.    •' p  note   riv>ab«?r  AAh2  vpp   <»?- 
?itned    to    the    .irst   wtrjtc      '-mk,      klnhoc-a      i  kv ,      kl'hcr.s, 
and   Ifstur  neiVij^m  d    by    t]r!«.t  bs^rsk    to   s;  v.'tlinr.t,    nritber  ae- 
fifenment    (.-eint     dR.ted,    thnt    t  .is   accci'ntf-    i "  r    iti'    ;i --t   bt-ing 
rf^oorrted    on   -v,  i  ellnnt    r    Irdter.       .hiic   rrp-- ell  runt '  f   Titners, 


v-r-.j-joy,    seeuiB    to    U.ink    u-cx-e   v;oj?   r.   ,::1    t   i«:€    in   tnter.\nt.<    it 
on    tfife    Ifedivev,    .'ij^pei  iant   in   it-   rtr4.iiKit''i'. ,    cntenOr?   that 
Uit-i-e   v/erc    t'-vo   n-.»tfcs   item  i.ctjyer   to   fi;i;.v-3  lrr,t,    c 'vi':    i^r 
<2i.'C,    Iroci  v,-iii':ii   it   would    '-.rrfr    it   aamit''    t;.r  t    one    '^1 
tbes;.   w^.p   tf^Ken  up    hy   j^  fid    .inc"iuoe''    an   ttu-:      4      •'     n-'^tr-   •;  f-nti  ■nt.d 
J.1    tiieits   v-ere   t  n   nrtc?    ',-^t      P   •  f;   it    xp  CRrtf^in   frr)'-'   ?•■    .t-l- 
.iant'p  record i',    tf>- t   '■tnft   w«e   t-iken  ur>    oy    the     4'-':    ni->t«=. 
/Vv.Lliant '  ?   iiccrdp   do    n^t    f^i  o'-    there   v^ti'e    t'o    -^lir^'r    r.otcp 
?^n(J   it    3e    not    fc>:i.  laincd   \h.y    tnc^^    co   not    -j,cv'    it,    ii    it    ip   « 
I'ct.       Mlc    tfif   pr-of    ip   n-it    i-p  .irtly    Pf>tiF J ■•<•  1- cy    vf;   c^n- 
cxucle   iroiu  H'ptrllee' e   fc>ia(>its  ona    fue    r-.ccrcip    oi    ?••    (l)P.nt, 
Umt    tilt  re   is?4  9    tnit    .nic    i.^'/^'  Of     note    iror..    li.tr-- er    to    ■     .tllnnt 
nnri    l:..Ht    the  ^  4i.h,.(>   ncttr    ~1    )  ny    -t ,    iyi5    V' f   fivi^n    in    incUri© 
anti   tf>i<e   ud    txie-     ei't  «■  vicie-^cei.'   by   tht  4'?*' 00  note*   in   cueftion 
«nd    otiitr  imlebtedness-   cue   Iron)  i  eeper   to   >-•    '  ell -fnt  at   tli^t 
tlrae.      i' r  Tii   viuicr.    it  ..jup't    tollow    tjiJ't    tVit;   <..fV)t,    t -videnced   l.y 
tlie   v2C':>Cj  note,    ;-r  vicll'^nt' i?   c;<i'.ibit    ^',    Knia    r.-c^n  -^fti"::,    •Ji--)t 
fir.-'tli-.^nt   v'?ie  v.   t   futitled    to    tho   roiic;!    pr'\yec   for   mid    thft 
ti.e  (iecrcb   nf   the   circuit  c-^urt  v.-  e   ri(  ht.        he     ecrtf    r'l 
the  circ  ;it   coi;rt    is"  nilir^ed. 

Affi  rrnod. 

liot    to    !ue   re;;  or.,ed    iji   lul3  . 
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/.  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  tiue  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mo  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mv  hand  and  affixed  the  seal  of^aid  Court 

at  ML  Verpe^,  this.  ZJ' I.  V-  .  dav  of     /^^»^.^/ 

''*        A.D.19l[  ^ ^ 

■^^"^  ^       ....^."^^       ^:x^-r 

' eierlTotfrhe  Appellate  Court  ' 


o 
o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 

Bon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


/ 


/ 


GRANT  IRVIM,  Sheriff 


Vl/^ 


And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  wat'ds  and  figures  following: 


.I..£n-Qx.a...T.uiiner.,....l.QXiXLexi^...l.e.aQX.a... 
..&:.lX.Ja., ApT).ellee 


N0..4.4 

MARCH  TERM.  1919. 


..Jf!£i?...^A':i£;^?.!:A..^^...!^iA 

Appellants 


15I.A.  649 


^RRORTO 
APPEAL  FROM 


C  i  re  u  i  t 


COURT 


..?.?.?.?}.^1A.{} COUNTY 


TRIAL  JUDGE 


HON. 


,.li....}:-....iil.Cia.Ali. 


Term   i-<o.   44. 


]«.  a  re  1  i  '1 «  rrvi ,    1  y  1  iJ 


en^;K      n.?{j 


1-tnora     tanc;.-!-,    i:'r!;t  rxy      } 


.  -r> "  y  1  'i  e  e 

■; 

V- 

/ 

J'lck  . 

Ap'.fli-'intr-. 

Jt.  ©AJiC 


•  i>il   i  ro)n  irf^nxlin. 


j'ini  on  by   i  l^/ut'C,    ■ 


•hip    ip  an   '^cti'-'n  ,  br  n;(  >;t   by  r- .-u.1  U  e,      (n-Ta   :*ith 
under   eectic<n   'J   df    t^'e   .'r«!n     hop .  •■•ct .    '».'ii!?    ss.it    vc     'rii.  iriRlly 
taroi.;.,ut  h,.  ftiti    t  .vr^ck  i.fil.  •-c-ad,    J^nies  -  '.>t.dy,    'Vir-vie?   vu^'idonia 

mir-vfed   p.?   nt-Hini-'t   dtilend'/nt ,    n-^lRtf-nd  •      -he    jx^ry    1  ound    defcn 
~N^ ,     /     ttant   '.  ouUy  not  ^  uiity   ajK?    if-turufca  r?   vt-roi'.  t    lor    ,  t)  ^.    fU.aif^Pt 
a;  »tei  J  ant?!   ..vw iu onio   a-xi   inie.     i  r-^iii  t'lC   jiid^r.t.rt   vriter&ti   '".n 
v.jat  Verdict   ti.i?   'vj-    fcsl   v;f..8   taken. 

it  apptarr   iror-'i    i/ie  rtoord    in   tr  i  ?   cr»- e    th' t   the 
decefti-ed,    Lnnrler  ^i'iti'. ,    rt  pitied   v.ith  hip   viife    '■-nd   t''o   cMl- 
dfcn  nn  a.   ■ijmHll    lanii  aooui   thi-'-e  xnilep   Irora   th«     vill't*   ^t 
iieFcer   in   jranV.lin  county.         i">i.t   eevca    vr  *^ij, .:  t    ■>*cJock 
on    Um>  i.aominfe    'i'  .^snu   i-y  2   ,    lylV,   iii-,    m  c^^?iirr,ny  vith  the 
vatne:  see  i>'olvhi  Coiifel,      tnntort     uuankf   'U:;-!      pwey  I  inton, 
went   to      epeer   renc   in^   thtre   j^I'tnit  nine   o'c3or:k    rri'i   rcn^xin- 
in(    tVifre   '^.11    d-'y   --inn   ^  -^ortinn   nf    U:e   ev'^inf ,      .Jn  the   f'Vfn- 
inj,   Ij't-.y  *.«5nt    to    a   ro^si   in   tlit    fecf^nd    e'.r»x>-    ol    r«      i-ilding.   In 
-tpper  v/jie  re    dece«e*!d   t'^ok  7:.ait   in  a    "crwr"  ;/.a«i<i  •      Upon 
It'P.vir-if    *he   ro  •■>iB  ^'ecenr-f^d    fell    dov;n    ft    ptairwfMy    ->n    to   n   C'n- 

U»«  iiit.ht.      -it    ie   clai'.iifcd    U.-.t    ;vt   dilierent    tj;;,rr   d..ririfc    U.e 
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day    mid    e'teninn  he   ^>urchneed    intoxicr^tinj,    'if^uor^.    fr*«t 
apyivilJints   ?.-nti   btc-'^-?.ie    into>:ic."  ten   nrvS    f- p   r-    r*.eu"l  t     :1    ki.  ch   in- 
toxicaticn   fe-l  •    dnv.n    tJ-t'    ptairway    --tiri    recpivffc:    t.rie    .ir:ji;rii?p 
rei?ultin{    iii   uip  viffttii.      "7.t   en  '^  '^rsp     .   1    tried   i^nti';      e-'- 
tewibcr,    lyif    and    before    thrt    tine   -^ -t':  r  "i  1  c  p    '  -''!   »'■•'- r^-if^    "nc 

cOi(>:~cj    i  or   n-  ;  «  J 1    nti>    -.ev    tt    t'tir    '-rt  u    t-nt    5.o    a 
dierup;'i'"n    '-jf    tiiz'c-e;    Rf'.-l  ■.nn'itnt?.    ol    t-rror,    >  ,f=-.r.«f?.  y ,    *>.-:!    the 
V?x-'iict    i  j»  0 ''lii. r-ry    to    t.K«-:    eviuericv,    ei^>)tci  "  j  ly    ■:  ?■    to    the 
(ieicnU -\j)  t,    v-iiroita  v.    «.  iiioitia;    t-i^-it    the   court  fzred    in  "';- 
mittjcig   Certain   i  >-e.ii,i.i    i-fccei -)t  j'   in  t-vidiiiCt   r-.a    t,''  ';     tre 
eifehth   inv^trLiction  ^l^^t\    .ir.    ci.vh';li    ''^f   -i;.   el  lee    iv    f' rr -^neous. 
'•he   s.'itnt'se  ^•'ol  hi   i.oi'iel,    i.eptififedi    tiri  ht,    tojtt-l.er  v^ith 
iJece-i-ed   njid    tJ.e    \  itnei?r'ee     .t«i).tr>n     ub«iriV:p     jid      ewey      int'^n 
v.etot    into    tiic   b-'Pe'/M.nt    where    it    j  ??   c1  <-ii:'.ed    irit-zir    tint; 
liquorcE   \.i:Tt     .\iVChnr>eo    '>!   -"hj-    ti  ]-<nt,    -  i  r«i  f.-^ni" ,    -cniit   nine 
o'clock   in    iLc      omirif., ,      na    m^  nin   'rith  cSecemed    SiC'.      ii  t;->n 
ntout    r?ne    tliirty    -r   two   'I'rloci^    in   tVu-    ^'i  ■icvno-n,      si      th.'-t 
drink;?  were   .-urchf.STd  "b-'itf.  t.a  ...ep   by  Ct!ce?'?'Ofi:    t).  -t      t  !^]'"'nia 
t.'«i(?   rot   vrept'iit    in    t:  f,    r.ornir.^     ;ut  rn??    In   ths     -It    rnoon. 
'h«   v,itnepi?  j^uonnko    '-.1  ^jr>    t<?tilied    to   th«    f'Uyinf    rf   r;  rink* 
in    the  i.ornin^- ,    r^r^    ^t-'^te*!    ti,--t   ..  ,,?0'''-^ni!^   vp.e   r.rvt   in    the 
b'e«s»;3«,nt    at    i;.'    t  ti-e.        he   v.itntr^F      into*-)    ti.  pti  i  ie"-!     -o    the 
liuyiut   oi    ari'.ki?    ly  duceasr-ed    in    U*    b?T9fc«,(at   urth    in   the   ••■orxh 
iiife  anti.  '^  Iteinoon,    t^ut     tufni    ti.at   »  vap.  i  iinia  's^-'?"  in   the 
bt;gtfuent   in   ti^t       ..mint,    '-ot   nist    in    t.He  -  i  t<  rr.norj.      uu»3oonia 
tt:  ij't;*  fieri   t.e   vjaa   .•■■''!    .m    U.e   b->?e':ient  r^t   »ry    ti'.f       n    thnt 
df)y;    that  hft   r.^-i    been    riek    lor      evtrnj.    d;»yp   -./'d   riid    not   ilfr.vK 
hie   (lO'.ne  »>ntil   twelve    '..>  irty   nnd  ft   ntm   tJiirty   left   on  the 
tr-in   for  i  err  in,    llxinoi  ■ ,    ?>nd   -Ud   a  >t    return   '-ntil    the 
ioj-JOTinti      onday.      Counrel    inr>irt    th.^'t    in   vie  v.'   if    i-ic   f.-ontrR- 


dactory    sl&te'iMs^nt*   of   ippellee's  v/itni?©©?  n«?   to    Uie    ticne 
in  the  dfiy     uro^vpee  \vcr»?  mside  of  BT>p*!i  ls«it,      umJ  doni.'.,    and 
<-ualdonia' «  testiwony   tlvt   }*©  nfftp   ru^it   in   the  b?%eeff.ent  en  tr:e 
dny    in  question,    the    verdict   as   a^.ainrt   '"».ialfioni«   i»  contr^xy 
to    the   «fvidpnce,    and    if    thf;   vejrdict  csumot  be   g;  stained   an? 
j?4isiuct  hiti:;,    .vt  tau  t    ai  f50   it?   >.tt  a^ide  ftp  Rj.    iRtjt  ;-ippeltant 
i'*it«.      'ihe   tvicence    Hi.o^n  thTt  tusijflor.ia  had    i'»tTHBrly  con- 
^mcted  R    iPRlocn   in  h   ro.TCi  ol    the   puiidinfc   OMtir  the  bpeemorit, 
?till    ov;ncd  a   ri.;>n    in-trert   in    tiie   buiiCJinjk,    ftnti   ji»d  re- 
cently  recfeivcd   iRTfce    phipcttntr    of    intoy.i  c?<  tin^.    ii  uorv,    sl- 
thoi^h  no  lic<n»f,!(i   saloone  t.ert   bf;i  ig  oper-'tf;    in     cpper  «t 
thisE  tipie.   <:ualdoniix   tcislified  thft  he  vr^  «£cnt  lor  «  brew- 
ery co»r.»-!n.ny ,    Hnd  t}i'>t    thepe    shipment ?   nl    11  .uor?  h«d    V;c>en 

urchs^aed   throi.gh  iiita  ne   f?u<:h   "^-ent,   anc   were    i  sttr   shipped 
to   the  v.urchnoer   "tt   t)ie   i.eller  mine,      -hile  the    tp^tiaony 
Ol   certain  of  the   v.itnr^ee     it   rom«Tsrhs>t  contr-fiictnry    in   otme 
f5e-^T^,    ^  f^t     n   vit-w  af   '*l'l    the  rroof  this  covirt  cannot  hold 
tiiat    ti.t^    verdict   ol    lue   jury   vjiich  i»tH.rd   tite   v.itn««»c»   tep- 
tiijf   fliid  hftci   th«   Oiji-ortunity  of  nb serving:   thtii    iJmme^^noT  on 
tr^e  witn^'oo    f?t'sj)d,    is    yo  Knnlfr?tly  ?ife«iTi"t   the  v^ei^ht   -^f 
the    evidence,    tiiit   it    sv  ovXd   bf   ?et   stlde. 

The  -"dmiecion   of   tiie   frei^nt   rfoc«*ipt5'  in  evidence 
tpn©  not    I  rror.    i;e»Bt.r   is  ?.   erj^il    vill-f;©,    wnd   :.o  licensed 
►nloons   were  peanitted   tnere   at   tnip   iis:©.    L»uaJOoni»  had 
lomitrly  nnd  did  i- ter  or^ernte  ?-   ®»ioon   th^re.      theee  receipts 
7't*re  properly  ?it1mitted   «e  a  circuK-r-trnce  ^hOT^ing   that  he  «ae 
reoeivi)%'   liquor  w;  ich  he  crtul-i  hn-vt:    polri  n^  chtr<;;ed,    or  w»»e 
ftnt;-^,et3    in   thf    b;  plnf?i»p   ni    arelling   thP  pmne. 

Ynt-r   instruction   c.T8Jpl«ined   of    in  ft»   follow^-:    ""he 
court    JnjrtrnctB  'tiit   Jury  thnt    if  you    finf!   froia  b   prepon<!er!ft.nee 
of   '>!•'  evidence   t);at  pl.nintilf'»  hu?bsind  died   in   cnsequence 

of     nto^ication   r.roducert    oy   «?.lftff   or  ?,ift8   of    irtoxic^ting 


3  >  1'^  .1,1*  '■  ,'  'tc,  ^'v  fw,  ..-sn-y  •5->^'V'»'lW  V"*'  ®'"^^  ^'fc 
,.:j  ,;iJ:  ii;;>  ^^ -"v  ■:;  !  -  o^  v;f.'"-,-;^'i'^i  «?  '  AiI'»CJl3iJ(iJil- 
:.    '..     7     '•   ^'  ;;      «^     j-'-^i,;  i  *T     ;-J.!^      ,j' "  l-j  ^  iiijf;    III     "^ffh 

'-  ■•     ■   i.-  -;■  •     )^    ■■:■      r-r.  ,^.      ,  ^; ;  ?;:  ii^  •■?     -i.;   '        ,Aj   ■■  ^ 

j,  I       i.^'    ^7  1  •     ir^    ■■:(.•  ■••'X    --    ai    rf->    if"?    Ji   b«=?i>*.«!> 

'■■     >  ■  ' '■    r-'ti'its-'-^       i  i».' ;•■•(  vr  '    .«i^,rt    3  iU.^ 
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.    '.     ■  .  ■   ■    i"  ■■">,-     ,{-^   ■■■r.i'      ■>?:M3>x,-f.r»'tlU  : 

■;■'],.'■  .    '::i.    ■■     %"'•'"  .':'      .' ■"     Ty':-'T';ta'.';      '»tJ     <»^ 

..     '5     •■^.{-■■•^^■-  '     ■.;  ,.'*!.'■     'Vf.?     t^    «i«J'-!»3     to 

::.-.■■      :'.';.:.    X"---l    ' '-    ^"^    /li^ttfv;   -i;\J    ;»««,* 

,. i  t  .  '  ■.■.•-.  ,    ;.',    ',;,  I  i.ri  ij  JO     ;.'v    '•  Kt'    i'di',  txi*    itt) 

'       i  -r  \      v.,.;?-      :i-y-\    '.i>-     ?:     ,;     •-.?*!     -?i...ti,tv    \>  '.^ 

.^s'';.'     ■■:,'•■       1-     i'l  :r  \-     r     ^r.».t     ,-»'■•» lili/?;     SiU* 

•>..     ;      v      -. ...  .-    •    ■•.■•.    "-^^ :  j-.r  •■'■-'   i4j'*!tt»,.roi:r:  oitiaw 

•'.    '    •  ■    ■    ."  ■■  i  '  -    -JO';,>iC     ^jT^iv  jHkr>*T 

:.     '■  ■•     '^^.  i. '■.;;,!/«<■' ^    O"  i-;f  rjijT^snf    "■jjVs' 
"^    •il      if  :    \i.     *■■•,:>?■    viyj;,    :ii(fir  'sjiDinJ'Rfjl    iruo''' 
'  ;■       '■'r:;..ij;    •:  '  ■!  1  <  t  ">.'"  !'(■<    J'r.ii    »onf»My« 


liquore   ?old  or  i  ivcn    to  him  by   Uir,  dftfendssnt,*',    tr=fcn   t.t-e  Tt^w 
prfepiimee   t>:-.t   nlnintiif,    nip   wilt,   w-e   jiijure<l  in  her  mz-ne   r,t 
su.'ryort   oy  rea»'n  oi   nic  de'rt/i."     tounecl    contend   this   in- 
etruction  li-lt   tKe   juiy    iret-    to    i  ina   the   celend  intc  t.uaity   if 
tiit-y   belitved  deceRped'n  deetiii   r<?v.lted   in  any  msniier  from 
hin  i n toxic *itl on,    vher<e'~.s  under  U>e  -■.llefrje.tions  cl   the  deo- 
l>;rstlrn   it    iB  cl-i^^^ed    'I^lntilf    ewn    rccovc?   "'ny  if    tJje 
r.roolr   pn'^v'  fieccs Ted' ?   df^th  xe  suited   Ir^is  the  i"?!!    <■' t>^-n  the 
»5tsifway   ?:?   'i  reeult    of  hie  intoxication.      An  ex^^isinn tion  of 
the  dec3 -^rnti -^n   Phowe  that   tht   If^nt  count  does  n>t  tr.fntion 
the   fTli,    v,ut    fuKt   tiic   charging  prirt   tV.ervor   ir?   -iP   fcHov/P: 
"th^t   ti.e    eqid   delenci  ~iite  find   eitch  ol    liit^a   nj?  ai^ortsaid   nnti 
o»-in«,    CO   f:n4,fi<^  ed    ae   ''.forcs>Ai(3 ,    did    t::>en   "nci    tiisre   on   tne    oay 
olores  ^id    gell   -ind  jive   into.^ic-'t  inj,   lifiuorr   to  1  iw   t>ie   vr^id, 
Chrsrleo   .^ith  ancl  thereoy  cru»«U   tlve    intoxication  of   iiiia   tJiC 
mid    .-hrirl».'9    ^imith  ae  »'.lo repaid,    in  TH-hoie   or  in  T'art   »nd 
v-fhiie  ne,    ijie   v?id  vi-ifirlee     with,    wne   s»o    jntoxicsted   ^*f  afor«- 
?f*ifl  anU    ji:)    cp.uped   bs  slore^rjici,    wnd    4;.  cpnpepuercft   '^f   tue 
p:ild   intoxicfltion,    the  said   Clinrles     mith   lot-t   Ui  p   life,"   (»tc. 

Consequent  J  y   hven   troii^^h  coi.nppl'r  uorition   i?    -n:!! 
tRlcyn   the   inftriLcti  on   if^  prop*r  uncer  thir  miint.      '">iip   in- 
striiCtinn  w«^s?  f::i\«,n   no  douot    ^iriply    .o  ftdvietf   tht   Jury   th?(t, 
ia  r.t,?fe-nce   of   jrool    to    Iht    ccnf.r'-^ry,   proof  of  dec'. -ii-ed*  n   death 
n?  n  r6i3ii.lt   of   intoxic-'tion  produced  by   liquor?    s^old   or   ^ivea 
hi>?  ty  deftjndantp,    r^ired   a   -^rt'euniption     f   injury    to  nlnin- 
X  lii  '  3  jjic-an»   of   £tipT;ort.      '*   aiiail   r    inttruotion  whi'  held   not 
to   b*i    fiiS3£st»ntial    error  by  the    im    rojiC'  court   in   rlynn   y. 
!•  Ofc art.,, ,    1  v6  1  li  .    305 . 

Jt  alto   tjjily   nppt:  ?xs   f:foifl  the   record   that    the  O'ipe 
rrrf   tried  u:^on   the    ^.'^.p.r^Ty   t^rt    t>e    '€ftth    of  C'i:ni'er   -mith 
resulted   iron  hip    fll   f',  ryr^n    rjiH    stairwfiy   ¥>n(i   there   vae   no 
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clftiHi  or  proof   t]ist  it    rf.'8ult«d  fvou  -ny   '^ther  o«u!»©, 

$.'0  tue  jury  oould    ri,-(t   po«»iibly  hrwa.  lie^^n  ff-lgleci  by    sai'i   in- 

pTsnictiftn.      "^he  ^udf/n*??'-!  -if  th«?  tri'il  court  ^li.!!    be   --vflinsed. 

.'%i  firmed. 

j;ot    to  be   r^triorted   in  i  u3.1„ 


.5. 


ti»..  r   oi    . '?**so<'::=-^    9-. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  (he  above  entitled  cause  of  record  in  mg  office. 


IN  TESTIMONY  WHEREOF,  I  have  set-mv  hqffd  and  affixed  the  s^al  af^id  Couit 


at  Mt.  Vernon,  this 
A.D.191 


dag  of  ./lJ^::<^-^-:!--^J^<:^-t>^' 


o 


I.       -■ 


'f  ' 


Opinion  of  the  Appellate  Court 


A  T  AN  APPELLA  TE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present:  ^ 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  H<^rry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


GRANT  IRVIN,  Sheriff 


And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


\ 


-Cathg-r-i-n-fc-li-y-a-n— e-t-i-alT 

AQnklle.e.s 


No i>.C 

MARCH  TERM.  1919. 


s     / 

V 


/ 


£l.emen£..\r^ilin£_._.et_a_lj 

Aijpellants 


/215I.A,  649 


ERROR  TO 
APPEAL  FROM 


Circuit 


COURT 


.:t,lXin£haEi COUNTY 


TRIAL  JUDGE 


HON. 


HOr.    Ti.OS.    I'.    JiTT 


'ferm  l;o.    5<".  Karch  ""erm,    A.   :o.    }919.  /'^enda  i3o.49 


Catherine  Hy^^n  et  nl,       ) 

App.ne..      j         gl^..A.  649 

V.  )   >.pt:>eal  frois  -:.f fint;ham. 

Clf-mens   Va'^!ii7\    et   3.1      ) 

} 
ApaellantB        ) 


Opinion    by  Lichee,    i  .    J. 

On  'iecembOT   15,    1914,    5,  Judgment   ior      589.75  find 
£Jit..bO  coetD  -wap   eecured   by  f^jpeilee?,    C^.therlne  .;.'.yejn, 
V.n;.   Kliei?ner,    u.:,   X>enton,    A8sifc,nee,   i^enry  i.istner,    issrry 
Kietner   -md  l>M'thn.  rit-tner,   nj'. inpt  cierjen"::'   Va}iling,    one 
of   tiJe   'Tppell'jiits. 

The   judfefaent   -y'-'-fg  lor   tiie   deficipncy    reBuitin^.;   from 

a   re-prle   of    certain  real    eet^ite,    which  paid   Clemenp  Vnhling 

har'   ■'r.id   in   -^t  p    fonner  latter '  p   pale,    v.'!-ich,    he  )nvin^;' 

Inlled   to   coTTiply   v.'ith   trie    t.er'uc    '^f    ^ale,    vmj?    t:o1c3   s    pecond 

time   by   order    of    the    court   r,t    r.is    riek.      .'evernl    executions 

v;err    ifpi^ed    on   the   jud,.  rnont,    but   were   all   returned   uneatis?- 

lied-      Cn   October    11,    191S,    coTaplainrntei   filed   a  crrditor's 

bill    at,ainrt  Clement    v-suliiing,    Mary   Vshlinf.,    ^  rsnk    vfiiilint, 

iianaon   Vahlint.,    Joseph   ■v>Jhlin6   and   TeutopoDir    -tate  i;Rnk, 

v/Jtio   v/ith    the    exce;.  tion   of    tlie    Teutopolis     -trite   j  ahk,    are 

tile   .-ippe Hants?.    Alter  hearing    'm   the   bil]  ,    r,n-«v;eri?   tliereto 

and  proof   tiie  court  entered  a   decree    in   f«vor   of  arspclleps. 

That  decree,    alter   fincinf,    tht    entry  of   the  p.bn\e  judgment, 

the  UXB  iff»uance   and    return   cf   tiie   exec  vit  ion,    t^ie  ore  pent 

eyiet<:nce    of    the   Judcment   unisatipf if?d    anri    nt.h*>r   formal 

rantters,    is   ai?   follOT/c.:  _ 

"The   court   furthfir   findt?  from  the  evidence   th-^it   at 
the    time    tho   said   juugraent   vr"3  rendered   ^^>'iinst  the   paid 
Clemens   Vahlin£   on  the   Sth  day   of  i^ecember, A.D.1914,    that 
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'.fA^  L' 


,-S'i  •' 
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the    defendants  'Frank  VnLiinfe,   and  Joseph   vahlin^,   were   indebted 
to   the    saiil  Cleaens    vai\lir%    in   the   exm  ot    one   thousand  doi- 
iar?(4looO.OO)   and  ttiat  the  s.^id  xr^ink    vahling   end   Clemens 
(Jo:-eph)    Vahlint,   had  c^yen   to   their  fathe:r,    the   ssid  Cleraene 
Val'Q.infe,    their  promissory  notes   for   trie   jraid    ^utn  of    one 
thousand  dollr-:r8v«;'l'.'- v,.  jf^) ,    vinch  v/ere    then   '?t   th^.t   time, 
omicd   by    tiie    pt*.\6   'v/le:r<ens   Vaiiling;    that   nt  t}ie    t  iine    of   the 
tailing    of    the   said   judt^ment,    the  gald   Cleicens   Ashling   al  po 
0"*ned   land    in   i'orton   county,    ":p.nf?a",    -.mincuMhi-red.,    thst  wae 
v,orth    from  twenty   five  hundred  dollars    (KSbC-  .''"■'    to   thirty 
two  hundred  doll-'.rp    (*-32v''-:',00) . 

'^'he   court   further  find?   from  the   e-vit'enoe   that    the 
e^ia   ^.lemene   ^.ohling   'ind   hie  viife,   Liary  Vahlint,    hrive   since 
UxL-   rendition   of    the    said  jud£uent  m.-=>  ie   n  deed   lor   the  said 
land   in  iMorton  county,    I.nnsap,    to    their   s?on,    Joseph  Vahling, 
lor  the  purported  cnnpif^err^tion   of   twenty   five  hundred  dol- 
lare   (??2500.^:o)   and    th^t  7/i  tl-in   twenty    fnur   {24)   hour?  there- 
after   the    pnrne    Innd   y?n?   conveyed  ^y   'ho   fp,id   Joperh  Vahlinp 
to   Larl^,  vaJfilin^. ,    the  v?ife    '^f    the   paid   t1  pmenp    vnhlln^-,    for 
the    tanle  r.umorted   c -^npider-'? tion ."but    the  court  fiTther   finde 
f  roaj   trie    evidence   tii^nt   no  money    or  father   thiii^  ?   of   value 
•wp?      aid   by    the   paid    Jo»?e^h  \-Vi:ling    or  ..  "ry   \«5Minfj    lor   the 
said    iarid  ,    and    thnit   there  was   no  money  paid   hy   the    eaid  Jinry 
Vrjhlir^    to    ttie    enid   Jopenh    Vahlin^,    for   the    r-sid    land- 

The  court   further   f  ind  r   from   the   evidence   th^^t   the 
f.- « id   -i.ary   Vatilin^,   afterward-   conveyed   the   ^nae    3  and    to   Cleraene 
Vpiilinj  ,    Jr.,    one    of    the   oefe•nd,^nts  her«,iin,    for   h  ccnsa^"!era- 
lion  ol    tairty    two  hundred  doilcre    (^32^:0, CV;    and  a  T>^Tt   of 
the  said  c  oneideration   of    thirty   t^o  hundred  dollare   (:'i-32>  ■<■. .  ()() 
ae  aforeeeid  v/ae   r;aid  in  cash,    ar83    th- 1   the    said  ^  ary    Vah- 
liiit:    took   the    notes    of    tlie  esjd  (.leTnenp    vahlin{. ,    Jr.,    for 
the   Daiaiice,    p.nri    that   a  payment    of   the    said  tslnnce   of    the 
poid   oonf?i deration   h- ;    not   yet  "been  n'^oe,    ond    t'hc    pfinie    re- 
Rfnins  tinup.id   et   tiiip    time;    the   court   further   finde   from  the 
evidence   th«'t    thf   defendant e   Ja:?erh  VPhlinf;   and   Irenk   Vahling, 
aiter   tiit    snid   juatjrnent  hed  been    obtaim  d   on   the    bth  day    of 
:)ecember,  A.I).1914,    Hf  ^iinpt   tr^eir  f-th»r,    Clemenp   Vahling 
in  lieu  of  and  in  plnoe  oi    the    said  notee   so  he!ld   by   their 
f.-itl-icr,    '..le/ricnp    Vphlirit.,    th'.t    they,    tlie    said   .TTpenh    vahling 
and  ^i  rfink    vaiilinf,    had  executed  and  delivered   to    the    s?Jaid 
Clemene    *pj;ling   wnd    oved    to   hiro,    gave   new  no' ef»   ^^ ,;  g re-gating 
the  ar.jount   of    one    thousand   dollr^ro   (^1;)00)    to    their  niother, 
I  '  ry    vahlinj  ,    pnd    the    paid  notep   tl'en  held   by   thfir   father, 
tile   said  Clemens  VRhling,    were   ty^en  destroyed;    thnt  no  concid- 
er-^tion  ^-'iPt  givt^n    to   the   pmic'  riemens'    VnWinf,   l-y    the    paid   I- R.ry 
■Vr>iilinf::   for  the   p*>,  id  notee,    and   th'?t   the  defend??nte,Jorerh 
Vahlint^  ?(nd   TrsinV   V^dilin^,    did   not   ov-e   their  ^votV'.er   anything, 
but   the   5?aid  Cleraenp  \ahlinf,   lifd    the    en  id  notes  def?trnyed 
p.nd   new   rotee  given  "by    the    SJ'.id    Jo^ierh    Valiling    f>nd   ir^nk 
"vatilin^?,   to  uip  wife,    the    said  isry   V»h3iri^.,    to    sttpmr^t   to 
defeat   the  collection  c^f    the    paid  judt.?ment. 

The   court   furtlier    fin<i      from   t'iw   evidence   thp.t    the 
tr^nefers  of   the   eaid    ?  or  ton   count;,    ^an8ae  Ifind   ps  above 
heroin   J?et    fort"o,   vrere   sll  mncle   in  pj'i   atte^iipt   to   defe?^t   the 
payment    of    the   paid   jud£;raf:nt    r^ainpt    the    eaid   '--lemens   "V^ihling. 

The  court  further  f  inc  e  from  the  evidence  tiiat  the 
p?>.id  t.].ej;nens  "/ra^linf;-  r;.*>«  in  no  v.'^v'  in<.ebted  to  his  ^'if e,>vf?ry 
Vahling,  and   th>xt   thtre   was?   no    excuse  ,jue=  ti  fie  rti  on   or    reason 
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for  renJcint    the   said  transi'er   cf   the   said  lorton  count./,    Kaneas 

land,    or    the   said  notei?,    a?  above  }ierfcin  eet    fortj»,    excer.t 

ior  the   frauaultnt   purpoee   of   atteraptin^  to   defeat   the   payment 
of  the   said  Judtoent    -hove  referred  to. 

•T'Jie   court  further   flndr   from  ihe   evidence   ttint   the 
del cad-tntg,    .7o3e  h  Vrxhlinfe   ^xnd   Jrar.k  Vsti-linf: ,    -^re    indelated    to 
the   defendant  Cienenp  Vn.hlirit,,    in    trie    tnur.  ol   one   thcupand 
doll' re    (iJlO  r, ''v'^)    rui'J   th,:t   the  defendantn   Joseph    .'^^ilin^.   nnd 
.  ranJc    /nJilini:   •txe  not    indebted   to    their  aothtr,    tlte  p^id  J  fry 
Vsi.lint,,    find    tiiat   the   .Uorton  county,    Kansa?  land,    is   now  the 
propcity   >jf   Cienene    Vfdrriii.g,    Jr.,    anfl   tJi-t  whri.tcver  Jiaa   been 
paid  hy  him  for   the    paid   land   to   the   raid  i;nry    vnltlinefiri  fnct 
l>elOfi£'p   to    the    pr  id  v-ierent?    Vs^hlinf,,    --nd    th:  t    tjne    sjnid  v.lemen» 
vphlingr,    Jr.,    is   indetted   to   nis   fsther,    ClDmenr-   Vahling,    for 
p  pprt   of   the    c  cnsi  derntion   of    the    Innd. 

'-lit-,   coia-t   furti  er   iinde   irrnn   the   evidence   th«.t  all 
of   this  property  referred   to    inclvsdinfc  rionej  ,    notee  and  per- 
oonfij    property  nertinabo  ve   described,    in.fct,    otionte   to   the    , 
enid  ClemenB  Vahliii^,    f^.nd   tk'- ot  by    .irtue    of   the    fraud   of   the 
ceiendr-in  en  jierein,    i'nt    raid  ^"rfc-ak   Va'r3irt£    nfio   Jorej.h    vaiiling 
and  '^-ary  Vahling  sre  holding    the    said  property  ae   trustees 
for  the   ?"id   Cieratn?   V  ■'hlirn,.  ,    ■;•;'.    tiir.  t  the   sarae    le    eubjc-ct   to 
the  p^ment   of   the   FPid  Judgment  above  rcierred   to. 

It   iB   tJierefore   ordeitd,   aJjud^^ed   f.nd  decreed    i.y    the 
cot?rt,    thp.i    the   ("efendat't  i.my    VfiiJin^.,    rurrender   to    the    paid 
Joseph  Vahlinfei  and   .  rank   V<^hlin4,    the  notee   ai^rct/ting   the   sefl 
eiun   of  on'j   thouf?rnd  dol3^  re    (silv'nc.OC)    ti>nt    site  >iQlde;    and 
tliai.    tlig    ?nid  def end.-mt l-,    irank  VaJiling   end   Joeeph    valiling, 

lorton  county,    K'msr»F   Iruio,    ?;nd    tmt  ail    ct   the    pp.id  pror)erty 
be   eubject   to   the   '-•ayBent    of    the    execution  tlmt  h?"  e  hereto- 
iorc   been  ieruect   or   will      e   issued   uron   the   judjjnent   of  dote 
the    liit:^(bth)   day   of  tiecerabcr,    A.I'.  1914. 

It   is   further  ordered, ad judged   pnd   decreed   ^y   the 
court,    thrt    tf.e   delend-r. te,    Jot'aph   VAhliii^;    >^nd    -  rnn's    Vniiling 
and   i..ary  Vahlint.   pnd    the   defendant  Clemen p  \ahlint,    [>f^    to    the       -, 
clerk    of    thi-?  court,   vithin    ti.irty  d3,v>-   from   ti-u    eiitering  of  ^ 

this?   riecree   the    r<uia  of    five  hundred   ei^Jity  nine    dnll-^rf  and 
seventy    five   cent?    (;'5S'i.75}    ^;it:;    int:::re5t    th.  rc;:cn   't    the 
TPte   cf   five  per   cent    (b%)   per  annua  from  the   ILth  day  of 
iecer.iuer,    A.v.l91b   an'    hIso    pay    the   court   co    te    cf    twenty 
ei^ht   dollaro  pnd    fifty   cents    (^26. 50     made    in  connection  v/ith 
th^t   jiadi-.ment,    and   j-jIso  p?5y   tiiie    costp   of   this    euit   in   tide-  xn 
court. 

it   ip    further  ordertd,    adjudged  f^nd   decreed  by   the 
court,    tiiat   tue   coiiipir-in  ^nt  f=  luny   i.  ve   Jni  execution   issued  un- 
der  ti.is  decree   a4;8in£t  tiie  property  of    t>e  defendant?   or 
each   or   any    ,)1    then;,    to    recover   the    paid   jud^aont,  interegt   and 
co?tg   ».nd   the   eoets*   of    this    ?uit." 

The   find  int.?   ot    the   court   are   clesriy    ?upt?ined   by 
the   rrroof. 

Couneel    lor   ^vjj p i^  1  .-in 1 1-  contend   th-t    the    t.r'-'ni'fer  and 

conveyi«nce   to   I.niy    /ahlint,    of    t>.e  notes   axid   real   estate   in 
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question  7--:ts  in  pnticf fiction   ol    an,    inde"btednce8, amounting    v?ith 
interest  to   #6C'CC,    vdiich  her  hue'bf'.nti, Clemens   VR)i!l  in{  ,  owed  her. 
Ilm    fati;er   of   '^-wy   Val:*lin£   i^aa   conveyed   to  her   bB   acres   of 
land,    K   ])cxt   oi  v/hich   e?in    cold   an   Itibl   and  a  part   in  1B64, 
rcaiisint.    Ircri  the   s;ile  <,15r't' .      ""'hie  sioney  Wv.f   turned   over  to 
Clemene   Vs'ruing  nnc  xxecd   Ijsy  him  in  hie   hi.rinf.  ss.    it   Ie?   p.1  eo 
claiRied  he    o?/tii  her  for   SrCM.ie  hor^e?  snd   cows    ehc  hn<i   opened   a 
number  oi   yerrp  liefore.    1  nry    val-linj.   never    took  nor   lequeeted 
any  note    or  other  evidence   of   thXF   indebtedness  and  never 
made   «ny   deri-ind   lor   t/iC   payment  of   intcrect   or  nny  T)ortion 
of   thci   indebtedne;^!^  until   sl'tcr   :)eceiabcr   ]-L,    1^14,    the  dPte   of 
the   judgment   aj--.?^  iJ^pt  Clcr^.ene   Vahlin^:.    '  oon   sltcr    the  judf-rnent 
it    xp   claimed    phe    demfinied.   the    -iioncy   nnr;    thr    Ynnr-f^^   Innd  tvrb 
conveyed   to  her  ^^nO.    the  ncr;  no  tee   mroe  payable    tc   her  in 
priti  pf 'icti  on  of   this   indebtedness,     .hile   puch   r    transaction 
wou-ld   no   doubt    p  taiid  nv   between   the   p^;  rtier,    it   cannot  be 
eiiFt-iined   ae   "t.ainst   creditor?.    It  v!Bb  not  yun-.e   until    ^.fter 
the  judgment  ..ad  been   tecured,    and  v^rien  maue    it    rendered 
Olercens?    vaiiiint,,    the    jud£.ment   debtor,    insolvent.    ..,oth  i.aty 
"Vahiling  snd  tlcwene   Vaiilir^ ,    s-t'ited   she  demnnded   the   money 
bee;  use    ehe    did   I'ot   v^nnt    It    to  t  et    into   n   lav<   suit.    *o   note 
vp.n   ever  ^i-ven    cy   ...lemen.?    vnjilinj,    to   nis  v/ile    i"or   thi  e  aioney 
or    ^ny  ynrt    ol    ^t,    and   no   interest  T/.as    aver   paid    or   demanded. 
In   l--.r;t   it   does  not   aj-^ear   tiw-it    the  iwitter  ■'p?^r   trr"'ted  by   nny 
of    the   p-'-'i'tiee   np   b   vnl  id    .■inriebtednoTP   until    ?iftcr   tl-.c   jud<jTtt«nt 
he.d  been  rendered,    huring   yll    triepe  yi^rr    rne   perrUtted   Clemens 
Vahlin^i    to    eo  set   a?   to    induce   othere   to  believe  he  n^r  the 
ovmer   of   thi«?  nro-neity,    !^.nri.    in   nich   c  f?e    "TMrd  perpone  acting 
rcr-i  :;onacly    on   the    rtren^:,th   ol    eiuh  belief   snd  fivinp    credit 
to   hinj   thereuTion   will    be  j-ro tected .  "  Hauh   v.    \anint.en,    196 
]11.?     and  p.utj  oritiep   thcrccited.    In  ti:«ir  respect   a  judg- 
ment   creditor   ptande    the      nne   ae   nny   other  c  redi  tor  .:'-iBith   v. 
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i-ounrel   lor  s.rcllnnts  fvirt/ier    contend   that  becnupe 
tiie  notes   now   owned   or   held   "by  V-wy  Vohliti^,    v.'ere   rsot    due   at 
ti;e    tine    the    Dill   iicrein  ^-pp   file'd   or    the   cnuf^e   hca-d,    tnere 
can   be  no   recovery.    '^iMne,    •  'inte   v.    ^■-:0T)er,9'^   I''1.44-  .    The 
cnt-e   cited    does   not    "i^pnort    t''"t  ■nor'ition.    In   th' t    crsie    the 
court  iield    thfit    t,'-!fi   judtiCient   debtor   -.^.d    no    inter:  ?t    in   the 
fimds    in   ::iut.  ption   and   c^T'ld   not  maintain   nn   set  ion   1  cr    a   re- 
covery  of    the   f:»wne,    nnd    thrrffore    t>i'>t    they    ooiOd    not   br 
reached   hy   a   creditor'?  bill,    it    i?   no   defenoe    thrt    tJie   notes 
in   v-^uertion  V.y    tVicir    tern^s   wert'    not    due   fit   xr\<-   tirne   the    bill 
was    liled    ov   th^    ceute   herird.    i-hi  i  c:   unoer   the    ,<■;,  L:ti\or  itics  here- 
in  cited   and    t\ie    f-^cts   ?;?   clearly  eet'-' i '  i  ?hed    oy   Ihe  proof? 
the    lindin^s   ol    tht:   \.Ti.rJ\    court  v/e:re   correct,    in    ^ur   opinion, 
the    rc'iiel  i^ranted   vt-nr    an    i^ona  re'i-Tecta    t'^o   brono..    The   end?   of 
juetice   will   be   better   ?.'ubnerved  by  fivinf   and   drcreeinf,    to 
coKi])l"infmtc-   -1   lien   upon  the   unp.-^id  boJ  rxnce   of   the  notes  now 
owned   or  held   by  knry    vahlirf\   th^.n  by   ordering   tl-r    Pur render 
of   ther«e   notes   '-'ntS    the   nr;l^inf     of  ne^>  oner   n^    ip.   provided   by   the 
decree   rn'i  thf    f    cte  niore   dearly  vprrnrt    pu  oh  rf=1  if"f  .Keither 
do    11' e   fret?   justify    t};e    ren^^erinp,    of   nny  per   onal    Judgement 
R{;':ainrt   the   defendants,  Josenh   Vt:hlin;r    -^nd    iTrrn);-   VphTin^,    fnd   tlr» 
avfarding    of    on    execution   ->;nin=t    them,     'ccordin^'ly    trrfit  part 
of   the    decree   dirt^ctini     the   purrenoer   of   t}'r   notep   nov/  in   ex- 
ietfiJice,   and   tl-ie  niv'^ldnt;    of  ne-<'»   one?   pnd  jiivint    jud-irsent   and 
a^ai'din^i   execution  atcainf't   Jogeph  Vahllnt;   «^-"<^   i'rnnk    vahiint,,    ie 
reversed    but   in   .all    other   rfsnecte   the    decree    ie   rrflinaed. 

The   cauee    is   rennndcd   v.:th  direct  ion??    to    tJie   trial 

court   to   anend   the    riecref    in  acccrcirnce   vitV.   t^ie   vIpwf   hert  in 

expreoEcd,    Aiipellr-nt:?  vill    be    roiuired    to  pay    one-tJdrd   of   the 

coftr    in   tlii  p   court   nntl    firirjellci  e    tv.'o- tj.irdp . 

Aifirrocd   in  pnrt,  reversed    in  pp  rt  ^nd  reiaanded 
with  di  recti  on  s. 

liot   to   be   rerjorted   in   lull.        -b- 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 


IN  TESTIMONY  WHEREOF,  I  have  set  mv  hand  and  affixed  tke^^eal  V^aid  Couit 
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Opinion  of  the  Appellate  Court 
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In  the 
being 


A  T  AN  APPELLA  TE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
the  28th  dag  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


/ 


office 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 

Hon.  J.  C.  Eagleton,  Justice. 

Hon.  Harrg  Higbee,  Justice.  ; 

CHARLES  C  JOHNSON,  Clerk.  GtiANT  IRVIN,  Sheriff 

And  afterwards,  to-wit;  On  the  seventh  dag  of  November,  A.  D.  1919,  there  was  filed  in  the 
of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 
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MARCH  TERM.  1919.         V 
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..Circ\i.it COURT 


i:'^daeo«  COUNTY 


TRIAL  JUDGE 
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I'eim  ii».n    ol.  i-nrch  Ttjrtn,    A.   I).    1919.  Afcenda  ^o.:-^! 


J  .  J. -uellncr  <x     ons?,    a  ) 

V.  )      Apyfc».l   from  i^adieon. 

Jtanard-Tilton  billing  Company,  } 
a  Con-orAti  on, 


Opinion  by  .ui^;.l;ee,    -■  .    J. 

J".    J.   vuellntr  4   ..oni«,    a  cor*ooT»tion,    npnellmit,    ie 
en£?t(c;ed   in  Cf;rt_tr«'ct.in^,   arc^    bi.i.ldinf .    '"he  Ut^^inord-"  ilton  Jill- 
ing  'voian?',ny,    n  corr. or?*.tir>n,    rp  ■•■ellee  ,    ip  en^ nt  ed    in   thf-  ir.ill- 
infc    busrim  ?*».      In   Mnvem'ber,    1.-16,    '?rr)t?ll.'',nt    entered   into  p   vrlt- 
tc-n  contract  rith    ar-p.eller   to   err-ct   nn    exten-i'-n  to  la-nTiel')  ee*  s 
flour  nill    s-t  j^lton,    iHinni^,    aorordaii{-:    tn   certain   ej.eciflcft- 
tionp  r,Tcp--' red  by  '  .0.  :tone   «n{^ln"er,    f ?  r  -'.  cnnei.<cr- tion  of 
^24, OC...-.      'ihe    v,'r>rlc   to    ue   c'nne   c-'U:'jpt«d    -^t    extending   n  p^^rt 
of   tiie   tilevntor  buii^anj^,   cr',ii(!>d  the  w-rehouwe,    frnm   •*.   two- 
Btory   to   R.   six- ?t  jr:>-    tuii'llni.,   s?nc:    erecting   e  oui^ol^   on   top. 
The  pric«s   covered  i^'orl:   *^n''<  tor  terifii ,    subject   to   fa-J-Jitions  and 
deductions.       '\iy>K:M^e   let   tht    contr-'ct    .tor    bhil'dn^    and   the 
c  'ntr.'^ct   lor   lurrtiching  nm;    inBt^llinis    the  mill  in-,    enirjraent 
arkc  lauchincry   peparately .   ':  he    Fpecitic  tione   !>]'cir   that   a   eepa- 
r*' ti  on   mI   the    tvo   linef?   ol  ■'noT'k  t;-?   contemjilntc-d   froin  the   toe- 
fclnnln^-, .     Aiintilrnt   die   not   ii'vethe  contrctto   lurniph  snd    in- 
Ptr-ll   the  irdllint.    e    uirment   and  rop.chinery. 

A-^-!"ifrl"ipnt  filed    i*p  bill    rettinp;   forth    the  contract 
and   specific    tl on p,    to{-ethf»r  >r^i.th  certnln  nddend?',  innci   a  l«tt»r 
to  contxfsctorp,    s^llcfred  ncriorrM.'^nce   of   the   oontr>'(*t  «ad    pome 
extra  work,  imd  tmt  there  wrp  dv<e  it   from  m  j/ClJee  a  bnlanee 
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of  $;bei.OS,   aakinfec   lor   rm   Recounting,,    t3i   t   it   be   dcclfired 
to  have   k.  Mcji   <  n   trie   property    icr  tlie    ciount  c^uo   it   Irorn  a;^-.- 
pfcliee,    and  lor   lorecloeurt*    -'f  lien.      •"■Mrcl  lee?   anevvered   the 
bin  ac'.'ui  txinfe  the  matkin^,    ^1  the   rontr:icty  but  ??l]cfelnfe   failure 
on  the  tiart   of  appellant   to    onrry   out   the   contr^rt,    rceulting 
In   nn   erpenditur*  by  appellee   nf  *BGt'.09   to  oowt'Ii- te   the    eare, 
R   (irr-'-r^-e   of  i'T'O   to   npyiene*.-   by   re'-.^cn   nf   r..vr>-l  1  ^)it' e  nef:!!- 
4.  fence  and    radmlttin«     th"t    it   ovred   *'pTe].lr<nt      54.95.      I'he   CF>ee 
Wf?p  fxt  referred  to   th*-  ?uF' -'ter   to  hc-r   tfie   e\  ixUince  ond   report 
hip   C'-nclusr-inni?.      ;.e   found    there   ■ss.ns   due   «t>  :;«!  "iTnt   iron  *»r- 
)»f  lice  1  b4.9b;    tii^it   '^rpellee  h«tci   f%t  nil    tiKiee   bepn  re^'dy   nnd 
T/illint.;    to  T'oy    th©   rarfse,  but   t>w t  apptilant   would   not   nccept   it, 
f-nc    th:  t   .ill    ctht-r  wiountf  due   flyr'ell-nt  vmder  the   cr^^itr  et 
hgd  been  paid  by  r-ipptsllec.      The  court   entertd    ?v  decree  to;;ped 
on   tiic    finciintjjj   r<nu   c    nc.lusionp   of    the  nasjter^  and   complainant 
below  broi«£:,ht    t>;«   ctc    to    this   c.tMjrt    on  .■<)..;  enl. 

After   appellant  bef.pn  work  a  f^ieputft   arcpe   between 
the  v^artifce   ^n   to  T/tiethc-r   or  c.'^t  f-ir.ven-nt    «*hou]d    build    the 
freife.ht   eiev^'tor   c-^lled   for   in   t^ie    enecific- tions,    ae  Rppellee 
contended   sT-f. llsnt   c-'ntr  cted    nnd   rjr;r<»«d   to    do.      Ar,pellant 
refuped    to  extend   y»nd   con-trx?ct   the  freij-i't   pTev->tcr  nnd  ap- 
pellee  opused    the   -ane    to    ;e   chiuc,    exrendiiie    t)i€r«*on  1*783.88. 
when  ap'.^ellpnt  betHn   work   on   the  Y>uildinf    thc-re  ■»-f  ?  ftn  opening 
about   tv'O    wnd    one  half  by   live   or    f?ly   feet  tetveen   the   boiler 
roori  and   the  r.ill   bviildin^;.    '-^.^f  11  ^nt   rtfufed   to    brick  up 
tbf-t   opening,,    i^sin*;    timberif  to   pur-:;;.ort  the   super^triiCture . 
Ar.pellee  );a<i    the   v-rri:    of  bricking  ^'-'•P    tiiig   openint    donfe   fit  an 
e?;enee    of     1?.    ay,n<.iiee   ext.endcd    lor   the    U9>-    of   'uprje:llr<nt   j» 
?tcaif.  ■  ipe   line    for  yfi.iox,    it   tx'-cnfsed  .L7S.59.      during  the    cour« 
of   the   r.'ork,    jsr.ptli.^  nt,    in   order   to   support    the  tjpper   floors 
of  the   addition,    r«n   poets  up   through  the   roof   of   tht    old 
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btdldlng.      The   openings   «o  rr.p.d*  permitted  rnin  to  come   through 
and  danat-e   appellee's  fer-ln   r<nii   ie-ti   to   t>it    amount    of  »^2•  . 
ijcl'ore  extending;    thf    tlevxtor  ^i\i   bricking  up    tj;r   opening   in 
the  wail,    appellee   «ub?aitted   the   ■iir.ttiiT   in  dispute    to   the 
ent  ifieei"   lor  decidon,    ns    tlie   contr  ct    nrovided,    =^r.cl  hf:   de- 
cided   iH vorat/ly   to  '•:.  r.el-'ee  >yho   alter  fiiving  .notice   to   pppt'l- 
liTit   to   do    ti;t   vork  ap  -provided  by    tlie  contr'ict,    rrocceded   to 
hftve    Vie    r-nnia   done    by   otJru,  rt».     'ite    e,xjien«e    r>l   extenriinfc    tlir 
elevator,    bricking?  up    tht    opening    in  the  H-ali,    extending   the 
ete^HH  :)ipe   line   nnd    the   ('lRi'.nt!d  6.'^m<^G   to   appellee '  i?  ^..r.'iin  and 
feed,    constitute  .'^j^pellee*  ?  counter    claivn,    anf?   the  rasptcr  pnd 
court   eut'tained   s-r^ellee '  ?   contention   -is?    to   f'^ch  item. 

e    pinn.    di?-)o<»e    •>!    t)  e   din-nuted  matterp   in  t>ie   re- 
terre   of   the   order  'rentinned.       .e   tliink  thr   f-vidence   puetalne 
the   contention   ^f   •'pncnec  pp   to    the  6":ni"iie    of  ;'i?0  to  f.r^in  «nd 
feed  p.'nj   tyi-'t   tfiP  cc-urt    •  ropn^ly  j'ilov.ed   the    "^^'Xre  .      ^'ppel  l.^nt '  « 
only   objection  to   npneJlee'?-   cl--in!   for  e7~  ens?e   of    inptslling 
the-    ftff*/c   ;ilptt   line    for   the   r.se    of   ppT>c3  3r».nt   i?   t}'"t    nnpellee 
Eiitht  i'f'.ve    f--  ved   the    sr.f.ll    !?uTn,5. 9.2?,    hc<?    it   bought    itP  Ri«- 
tcrial   ci!?e*iitre   th.vn  vhcre    it    did.      /'■■■reilee   def^lt   rith   re- 
ej'Onsihle  people,    !".-r;pe>' re   to   )r^ye    ..ped   res-f- nohi  e   e-re   in   re- 
Itctijifc.   tliem  p.«d    expenLied  the.   fKt.otir.t  cl.-rii.i.d   Rnn   there    reerAe   to 
be  no  tood  reRFon  vhy   it   rhould   not    lecovtr  the.   rjr> oi.nt    ?o   ex- 
pended.     Ay.ptll^-jit   instead   of  ■bricking,   up    the   onening   in  tJie 
wall   used    timrerp   to   ruj-ort   the    pijpt rr.tructure.      it    ij?  not 
contended   that    tnt    tic.tcri?  rould    not    i?iipi)ort   the   huildin^g  but 
it   *,';>8    ti'.o^m   th^t    si  ch  v.^p  r^ot   »  rorer  vorkronniFiiip,    con«i'iering 
sll    the   f'ctn,    an'!   thnt    ^;;ch  an  Frr?'n£errifcnt  did   not  corarly  "ith 
the  requircmcnto   of  tf  e   infurRnoe   re,  ulf  ticn?   ptu'   iiid   not   cr'n- 
form   to    tlie  work   in   t/it    old   {niildin«.s   n     pro-vided  by   the    japecifi' 
cations , 
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Mot  Uioec  rtifjeons  we  are   of  opinion  anpellee  nns  n  riaiJnX  un- 
der the  contr;'.ct,    to   fill   t)i<v   openir^t:   vith  brick  find   eh/?.rfce   Uie 
reaj-=-''n?ib3  f   cort    ol    the    Pfuae    to   fu'pcllant. 

':he     •rancip'iil  dilference   between   tiif   pf!xties  t.rnws 
out  ol    the   eypeiKJitnre   ol   -■783.88   'oy   npnellee   in   extending   th« 
IreitJit  elev  tor>.    Appeli;?.nt   introduced  ths    tes?tiir;.Gny  of  con- 
trnctore  and   \milderp  to    Urie,    f-ffect   th»t   w    fTPif:ht   elevator 
is  not   «   yr.Tt   of   the    fci^il  dinfi    t>ut   tm  t   it   ii?  naichinery.    ''p- 
nellt^e    introduced   teptAiaonj*    to   the   effect   thft   -•prt*l^''nt   '^t 
the    time   of   aub;,.ittint    its:  i;ifl,    fAter   b-^vine    its'   attention 
cpJle.i   thereto,    plnaed   a   con-triac  ti  on  upon   thR  contract   r.nd 
c r^ecif icf^lione    to   tixe   eflect   tin- 1    tue   frcifht  i;lcvr>tor  vas   in- 
cluded  in   tM    building   contract,   "he  sveciiicit  ionp  proiride 
"Ti'.e   ireiiht   t:loV'^tr.r  now  in   the   old  ^,>rciiOU©e   ip   to    be   ex- 
tended  irom   t'iui   lioor   it    iv  I'tovi,    &o   th't   tne    ifrndir^-,    on  top 
11 001    oi   the   ele-vntor  >TiJi    \j>}   it  veil  v, ith   tey.)   of   fifth   floor   of 
wnrerjOUBe.   ^ontrnctor   is   to   iui-niph  all   rr.rterial   and    extend 
tf-ie   tiicvator,    ixleo    to      rovirte  sn:;    erect  ^....ides  and   gates   f>n 
eoch   iloor  and   in  iceepin^'.  with    tnoee  novf  ised   -^n  elevntor". 

A  paragrftrh    >f   «    letter  fffMr«»erted    to   c'i';i.r«ctore 
pvovidep,  '  The  jmnchiner  priotjn   -m  rl^np   "ind   (iet':ii,!<'  drnvfinpfi 
■Tfi   not    to    be   fi^-ured    ^n  >.iy   tJ'.e   contr-^otorf  bi'f"Unf<:   on   thn 
"biiiidint:.    uid-?   only  vill    b»    rrctived   on  the   ouildinf;.   f^rid    mm- 
in£    eonrolete,   It-so  all   machinery."      ihe     ro'vi*-'i  r.n    rsf  the   spe- 
cif icr.tions  'j'dth   reference    to    th«    extfension      i   tY'^   freight 
eleTT'^tor  folloiivip   ty^t?  ^-rovtpion  f«?  to  ^indo'w«»  and  prec«des?  the 
provi   ion  rip   to  partitions,      -'ne  provieione  rtp- lyin^-i   to   the 
tuiiding  are  trttuped   together,      j^ollowin^v   thtss   pre   the   pro- 
vi5ionp>t!onc  erning  old   «fid  nev  jiia/chinery^    temrcring  tankt 
and    ieederi?,    eleven  olevatorp,    'oaltxmi,    lumber,    hj-rdw?iro  and 
jnill^vnrk  necessary   to   connect  n-.-tchinery  .'md  m'ichinee?. 
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'!■>«  conclude  from   tJie   specific    tiorip  it  v»e 
clearly   Intended   pnpeil^'nt    phould  extend    t.>.e    ireif-ht   elov^tor 
and   ttie   qucetion  havin<<   "been  rnif-red   btt'ore   tVie   o^nt.rnct  vae 
ipigned  and  app^iHant  hH-vinj.;  placed  th--t   interpretpi. tian 
therc^rj,    j.t  bec.'ur,e   the    ^?uty  ol   appf  llrnt   to   ext.  nd    the   freight 
tilev'vtoi'   Hnd   r.ot    ha-^irit^,    done    fO    pft«?j'  notice,    «.'*^v.ellee   v/ap 
justified   in  extendir^jj.   the   T*mie   and    the    ?^Piount   to  «»x!>€inded 
wee  s  proper  chT^e   ftfeninet   ympell.", nt.      i  or   tJi'V  renron?  gi^ven 
the  decree   oi    the   circuit   court   ib   nlfinned. 

Aflimjed. 

Jiot   to   oe  reported     n   full. 
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»««.'   St    ^-U'^it     ;■  i^  tcJs-T^    .yds    ftiOtl 
.•>jfV'>i-T   :'':< jl'ti'i'f    },\.t-    br.';i.i^i}   hi.vr)A<ii    iny^lLa,-  ,  >    o;. 


.i,l,Ul     n.      &yJ  •I'Qqi?'!    'a'-i     Oi     ^T.^ 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copyi  of  the  OPINION  of  the 

said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mv  office.  ^ 

{    ~~""  ■ ,     .      

IN  TESTIMONY  WHEREOF,  I  have  se 

at  ML  VerpoTK  this        - -^:2 /.i^^/- / ^ dav  of  /'lU^e-t.c 

A.  D.  191 


Appellate  Court 


o 
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Opinion  of  the  Appellate  Court 


A  T  AN  APPELLA  TE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  Che  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


GRANT  IRViri,  Sheriff 


And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION^n  the  wordjS  and  figures  following: 


Ap.p.e.l.j..e.jt:. 


No..  11. V 

MARCH  TERM.  1919.  \ 


D.    K.    btaikoff    et    al , 

App  cllantir 


.H.  6  5  0 


ERROR  TO 
APPEAL  FROM 


Q.i.r.cyA.^. COURT 


L.a.C'L.i.s.on. 


COUNTY 


TRIAL  JUDGE 


HON. 


..Ji.....l......G.llLh-M. 


f  .,|_    ; ' 


Term  .'■•o.   11  in   Uie   f.|;;tij    tc.   ..curt  ^(.11   «  .0,6 

of  u.  i  linoit ,  .courth     ip^.riet 


1 


^ 


n 


A.pr  it'll  «e  ; 

.^tep^iRnoll   nnd   ...rocien  )  ?:>•■.■  if>''n  '  ounty 

Glue  >  Vib]  1  s"hln^   i-o«irian.y,  j 
a  Cor¥!ior?'tion, 

A--.'iei;i  nntp  ) 


IrcuJt  ■-.  ourl 


..  V  an  w  fi-  0  rt,  c  1  i    "  nd  a 
iilatereli, 


Cpinion  i,y  .'  o^, {.„<;,    J. 

A  l»iil   '•:ni»    iiicci    '.',/    'i.^   ( 1 1  t-e    in'TJ.e   >  ii'cuit   !-t>uirt   d 
v;^'(lit>on  County   M^int    rptf-Il^nt?  y-uf!   .  v.'-sn  v.*.or.  ©if   ''n^i    .••..'.. 
xilateroli,    prties?  t3«lendAnt.-,    ai'tj-int-    tKp     uch^  :- <;    -j'  9'*'.' 
pJifif.  g   ni    jjlock   ::-n   ■•:p(i:i»nt,    -  ?>roden  ^-Irp   t  ubli '.'hlrifc  '.ot;i-. 

9toc>-    the    r<ai!ift   vrr<p  plcdfed    to   f'.r"'"T  l''-".ti       te-- >.'-->noi  1'^  *>p 
security  lor  t;>.    ps/iaent     J    p.  ceVtt-in   notf   d  --rb      .    ^v^'ring, 
yi   rtfiv^int.  j^e    to   con.  ,iy    ,'i  th    tiic    ter^-ig    ol    ?r.ir^    ^■-■'{f^    '^jno   rl- 
lti?;.lri|,   s!  rt^'i»?inl   "n   the  t!^rt   '^1   f'r>i<'  T)lc<5<f?,«"e  to   purrenfUir 
f?oici    iEttock  upon  Vf   tender  nf  the    i   ount  dV)t    to    '.its  ^p    ./l>-:dge6,- 
9    Tftiu-sal    .'«   tht^      -Lxt     f   tiie  yecit  t?'.ry    r)i    euid  c-riT-nny   tr) 
note  'OK   the  n.cc icii   •,"»i    paid  »'0!5a{.'nr*y   ^    tr''nr»i«;r   oi    p.--i(i    rtocJ;, 

nnfi''  '^ileging    Uint   cert'iin   of    U.e   •iiicerj;''   ol   piioe.! 'Ij-nt 
V.  •Wipany ,    j-^ri   rintj     'tre   ?)ro«i<riri£  Juoj;r/<f-rtt'^    fo    t'.-    rvndert-^d 

i?aiA    «..".rep    "^f    !?tock.      it    ip   h1  -o   alitjed    in   r-^-in    ti)!    thnt 

t.hv©   oliiccrr  ol  asf  «?ll.--.Mt,    C'sV-an^.' ,    t,in3 '-.Vi^iu  l.ly    tl, re-  tened    to 
i»r:',.fc   certain  of    l«ie   >  t-:>ck    :^1   -'id  c^E;  any   r.a  thout  a  v^'lup.lile 
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conpi(iex->tion.      woid  l.iil    -irj-.y?   rptciiic      crj  rsnannce   rl    the 
ccntr-trt  i  jr    'jie   s-a-'ie   rj'    vf-id    pr. -c>.    i,o  ?s,'r  el  .  at-   d  i"n   -je 
■!.ayinc.    t>><»   aiaotmt   -'trted    to   le    .?.-ii'':    "„;.'  rs'l'^r,    ■  nr;    ;urt}-^r 
prr-ys    'lii   injunction   r^rin    t    saifj    Juc'i  incnt  cr€.(. it.or::   r<  ptr-.in- 
infe    thtra  i  r'11.1   intt  rferiiv^'   v.itii.    '."ji     .  i,  j'-ts-    ■:[      ■•=.■■]:'«-:*-    in   '^-id 
ptock    -^.jtid    ;-ryin(     -n    injuiioti'ip  /'(nin^t    Vv   ■- -f  *' j  •:- e :       -t    p^id 
coui;.?uiy  ftnjoiniiife.    thf^'-.   i'rrnn   iaf^si.int,    -"tooK   '^  i    -si'i    r-':-r,ny 

n    nnt'Tcr    vR         id      ii.T    v  ?    iait'l    .'^    -.  o    r-]lantp 
herein  deijyiiig   the      -  terl'l    -•.n  t^.titj  "ts.  oJ    ;-iri    .3li;    :   -ifl 
Cf-ure  V-JE,!    relt.xred    to    U-t     c-rrtnj:    to    l^lf.    l?..    t  -<i'. t-.-.ct-   f.-nd 
to    rfcr;.')rt    l/e    lijat'.fc     vlth       ip    c    rjr.;  ■.  fJ;;*:!!-    ol    If?-*,'   cnc    Irct. 
The   fvidence   was?   l.-u.c-n   by   tjit  f;/;st.cr  End    ti.e    f.'-re  ¥-=>-  re- 
ported   tOj  fctiitr   'Jtitii     iiP    c  :;iic'i  i.K-rir.ni?    01    i«Y!    «!i-J    f;  «:  t ,    to 
wj  icii   s^aio   rtport   i-xct;  ti.  r  f   vere     ixit-d    :  y    ')"    ^Jl.'ni"   Mrid 
on  hfr-rirjt     ih<  s-e    v>:ce'',- ti'Tir   were   over- rule''    ■■■>'.    '■   ''fecree  wns 
rendertci    ..y    lK!.    court  finc'.ijif.    the   isfiK-r   i'n"    -'rpeilef--,    ?  nd 
aecrt^tinfe  r    i^^f^ciiic      criorm'nce  il    U-e  conlr  ct   ^'1    rale 
lor   j.aid  f/tovc  u«?scri  "cci    f  toe  ,,    en  joining    th<=  jjic'j^itrtnt  ciodi- 
torr'   Iroir-  inte.  f  crlnt;  v?i  th  tne    ptocV   nl3'f.  ed    tn      -  ve   been 
purcn-'ped   by  nr>peii':c,    --.wC    crsjoinint    ti-c    -fiictrp    ^f   esJcJ 
cojrK-j-i    ,    eert"J.n    .'f   tJ'ie   f^T;;!f;l  .Irinte     ercir,    1  rovf:   ir-idnji 
stock    ti  fc-r*;^  I't^r  sitjiout   the   -n  <•  ority    ~1    t>.(.   wtrrk  holdejcss 
of   ppiid  eor'  or?}  tion.      'o   rt-verec   ci'''.   u>crep,    '•.; -e]l -i^ntp 
pr>p<;cuie    t.  .i  fc    •..>pt:al. 

Tne   reco-rd  oi?.'cl05?e«   that   -it    t;-<e:    *.i'"'r   r:  io    luil 
wns"   iilfetS    -ij.  DftlJ -?!rt,   cor  or- tion,    vn?.   ce-.-ii  tp]  i?eci   nt    :5&,0''c;. 
Jiaving    ?oCu    s»iiares    oi    rtock   ol    tiit   /  nr   v^'-i  ■.  r-    -^1   •  J     .    ■■^^^fch. 
IBCC    rii,^xe&   oi    asic    f-tM-i:    i- a    i  tc;!    i^n.ec;    ■  fjc!    •«■»    ■.■i<t,~r-'t   nd- 
ing.      cn  >  ay  ;;i4,    1^1 7,    sp;  ell  ant,     .tti' hfi.ricfl ,    beint.    !}•*? 
owner   of  S34   8h;u-ee   *i    enid    ftock   c"  rtr'Ctcd    oo   pell    to 


ani;€li?:nt     -talkoil    ■  nu    :.hfe    r-Mid  \.eor^,fcIi      rid      l."Uroli    1    ; 

$3t    '  ,    fl    Tiilch  \v?Ji?   -aid    in    Cr-.r-h    •  n-.    •■.    note   w\s    ;  .-.ec..  ).erj.    .y 
jnicl      urci.-iere    jor   tit      i. 'i.  .1"     i,;>      .    p' J'   1«   to    t/,t.     viid 
.,  te-'hrij'ioil    on  i;oveciber    .;;,    IVIV.      "tht.  rein  on     te   iir-rioli   nV'- 
oivrea     '    c.rrtiiir.   tt,    ,o.    "1,     .o   I't    i    r-i.ed    lo    ^^'■-•.  iiml     -trik- 
Oil    fiiici    tiit    r.:;i-:i    ■-j'tjor,  tt'f   -.nr    il.-tii*03.i    j '->r    ;-  -i  <i    ;;.':4    .'hprer 
ol'    ?<loc)<,    w-.loii    3oid    ;.i; '-.r  er--    di     r-t.ock    rr  f?    !:>    ei^-'\.«-iy    ».y 

s*'ci-rity   i  or    !?iiri   .- olr     1   ^  ;io    ..    (iv^n    iox    th<.    b;r] -nee   i-^i 

provided    in    the   catrrct    >1    ^^'-iie   that    ^iinx^io    fi  •-.    ■•    iri      '.enh- 
?:noii    Sr.il    tn  d«-ilivrr   iWc    reT-r-inin^;    '  f>    eh-'^e?   ni    r'*:>rk  thn.t. 
thorc    Pt.gulf?    be   fiv  n   "   credit     -n    p^ic*    nritp     -f      3;.v  '     fryr 
:i468.       .      It  WRE?  cricrdtd      y  aii       -rtitp    ^r^^  t  n    tv.c    t)r,%    sj,e 
66     ii?ivfcp  '-i    .•-'■.r.cfc   '..ore    'cvfr  deiivtrid.        urr.fx  ■^is'    trvns.nc- 
ti'-'np   Tfirp    '  •• 'J      y   .•■,■•;  j  r;  t  "J  3  not  p   fud    t.h(-    ••irj      ^oTic^fi   ''nd 
v:!?' ivroll  -      '■•  bri(^i   ;  r.-ij-nn     i    lii-ni    in  cy    nr- i  o,  a.c-i    -'^r<3er 
v^lji      c  (.iftde   in    order   to  rtnd«r  wii-  t  «i^y   t^^:   p--;id    .ore  clearly 
unr! e rf  to od   ar^d    intt iiij  ii  Ic. 

.n    AUt.urt    -,    iWiV,    apiivil  ^n'. ,      ■trijk-'ii    crnterftd    inlo 
;*  conT-rnct  '.with  «-n*peii-8vt,    v-'ii?il  cra'-r.r:  lice?.,  i ,    t.-^c    pv^cr^tsry 
of    enid   wompnny    to    tranpfer    to   iixm  S    '     rf:r/tr?      i    ctock    ":$ 
apt>ell»srit,    cor;.or:<tir'n,    .i..c.i  .dec   \ti  i-i';    -eriiiie    t«   -  o,    "'■!, 
upon  con?ider'''tion    Uv  l    ti-^e   pfcCi^Tid     aity   r/in», );;;   rp';U';.€?    r^nd 
perioroi  tlic    w>3  it,'i  tic^n?  ol   (".-v-ld      tftikoli    in  f^o.-necti -n  -ith 
sffliid  not?.-   nt    r  3}>'  '  .    ?:«nn  pro^icixig    V.h-  t    ii   ',. r'''-' r^r-ticnii 
should   f  •  i'J     S.o   <?o    .-o    t/;-  t 'ty-'.Ti    t.>*c    ti  f!  ^    to    tr-j?   S        rVi^iresi 
of   ptnck   should   revert   tr-.      t-?.i'k<^ii . 

■.'i:®r'..af  ter   nn     ctober  ii>,    1917,    ?»t    <!  i -"it,     .taikclf 
^■■ith  >.<e«^rt.:efl   'Mid   .VlaternXf  atretd   to   ?*-ll   avid    tr.-nafer  .b'  s. 
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ehai'er  of    the  taj  it,-!    jstoci.      1   >'jiiO   cnta- -iry    to  n'--.i.l:Lee   in 
consic:  erp.  11  ".n   ol    t^a'      »ysncnl    ly    '^:■^:i.\li     ■  o   rvA':    ^.rtitf   of 
4Sb>     .    on  r>r  bfiorfc    ti.i    bth  'i-,,    of   ;  ov(?'ofr  iul7. 

hercnltpr    "n    tL.c    P    tii   c  py    nj    N.rtobir   }J\'i,    the 
p?=lc     .-tRikoli'  SFi=it;«.td    hy    v-ritten    ^e  ^"i^.  n(n>:  ."l   ccnt-j-'ud    in   ?. 
pepnrftt*   in  r-truwt-nt   ?i5Z>    r>;.'Arf:'!?    -f  tKc-     .-••it-'il    ?^t",ck     vi    rr-, 

sldc-rptian   n-ri.-ie.'    tV'oreXor   vn:-'      1  ■      . 

■ /.ere 'Iter    "n    Vm    :'•■  ncl   d-^y    ^"j    ■  rtcrv^v    tue    -  ,xtr. 
Leor£pff  --^nd    ^'.l.^lti'oif  <:"«ci;lcdl   -    ;  ill    oi'    .•'uie    -r  .'-^'i,  n- 
p-'fnt,    PC',  linj;;   '»n<1   pp"i,nin|-   9   r    -ah'vre:"'  oi    th.    <'-;it.il    .-t.ock 
or   piixu  c   rii;  any   to   -;■   '^luv    ^or   ti.e   rur-   oi      SCM..    to   be-  ;-.riid 
er    loilov^r";    -^1;     .    c?u'h   iri   nan'!    ■i;;fi   ?;.:iLf^   lor    rv^'^l).    to    ue 
:.»>.id   tiic    ;-:;  tii  df«y    .^l    :o\fi?:ber  IJIV,    to   er.id    "f  'i;  ;inrs.    ^?ic 
iii.i    oi    .'rale    itcited    t';'  t    t.'\»-    J(  •■     d-''Tee    .1"     -took  r.trt    held 
in   tn?''t   hy  onu,    ■^.   "•  .      tocle   r.i,d   T'T'f^vi<H"'f;    t}>L    ty  npitr  ol 
eaid   rtr^ck    !.-r:ould   I  c-   u-.:  .;*;    -.n   the  books-    .->).    '-id   '  dmj  any. 

avpciiee   eatercd   in-o   r?   c-ntr'-'t  vhich   recitty    ^>-rt      t' ikofi 
hati  "bti'ore   U  at   tine    r:  ■jnveycfi   to   i.-rort'.f'ff   'J"^      Irinroii    nil 
hi 8   rir>  t,    t a  t3  e   -.nd   .intf^rGrt  in   ■"■'<]    'o    =  he  en   it-1    -tock 
of   p-nid   rx-i;f>nv    (pnf3    reierreri    l-a  in  ?■  id   c-. '•■tiri  ic-^te      o.-l,' 
to  n;;-.^t;l  i  €!■  ,    «nfi   lv*rthtr   x'ccited  that   ap;r;f?15ee   hrc   r^v.  rcii??ed 
9C  C-   el-iRrec    nf    thr-   n??;.- it'll   rtock  oi    SHid   coK;;;'vny   1  rr>Ei    -'-ifi 
LecTy,(-fi     T.6.   .;iat*>{'oil ,    •^nc;  .■;'?"' acii  c  ;•>;•; tr-:ct   -rovi'^e'i    t.n/'t   a? 
part  dt    x^e   c;onr<ioer»tli.'n    :^i    ;■  r>id  purcna;-t:    tht^    .-.'''id    ..ohou- 
KJfmvOi'i   hart   '■^•, !  i  trd    to  |.ny    to     taikoiJ    r:-!id   notf-.    nj      J'  '■•■  . 
finned    by    .eort;,elf  ';ric-    .lateroif  -  nd    secured    i^y  .-i.or  tga|;,e    •»!» 
seid   undivided    inl*;rect,    m\c    JiiicU.vr   ^^;  retiti    to   rc^.erm    said 
undi-vided    intt-res't    in   -rjid    «?tr;Gk  fr-r.  ri     ledf  t    tr.reol    to 
Va!='i3     -te.hjio:.  i,     -nd  recites   tii<t    vs»il   >.-rarr!ia"-iticoii'  cl-.ifiifed 
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to  >isve     revloiiniy   -  urrii^fred   «j*id   S^''    tJ-.-^-t^p  oi    gtock 
li-i^m     itssikoil.      It    ip   t;.en      rnvicserl    tj::-!    'ni  r^l  .  r..^    ,''hovlri 
caupe    in    Le   de';o -ited   in   the    .-r-.aite   Mty    ^- t-i-n-l      '-nk   a 
certllicate   ol  deposit    irr  il;  .    ,    ^-nf*.   tn;-<t     titiko.  .    ?:^ov'J.d 
<i«fpOf?it   ti>e  t.pte   f-nd  fjiortt.i^sjfe   ^ifcove   :..»,ntion<;d   ?*n(.i   t/i    I   i 
me'ilatc^ly  ui  on  rvcelrt   ?jnid   tr^nr-ifr   ty     ciruTosnoii    -i    ti;e 
tf:  •■■•   p1}>'.t<.  s   of   plork   -^i'    ::--u<l   c-ij  any   irtsi    "?'k!    c-i  t '  r   '1    nil. 
llenp   ejcciit   U^.«f?    :-!ne    in    i-'vjr  nf      ter/iniioJi.       ■..»;'   «j'iU 
.  tfiikoli    ratiiled.  ■'«nd   c   nlirntd   £f   ic    p- i.r    t.o        of,-*-!!   -nrt 

'iV.t»  ecptvact   of  trt/  rccpr^'    fi'jf-    -/y    -^    -ll^nt* 
iniis   to   >?et   iorth  thf  •:    etf^r's   llndlTii."    m:   report   rnd 
irals?   te    i.-et   torth    the   «yeti-;  ti^nip   tn    {•he  »  •- pt.(.>r' '^   Tfort,    and 
ae  the  c'!.<?e  l'jrt,c-ly  depend?   r»n  the   .1  indict  t^  '•.j    'he  w  pter 
nnci    tin    excte:  tiony.'   there  t<^,    opritl  iant. g  j^  •■?  y<-ry'   (•c-relict    in 
not    vfrf  ini'   l?>r"h    --id    rei-^ort  nra   erce;,  ti^'us*.      however,    .•'.n 
additi  "-nnl    a^^ytrr.ct   •■ne   he^tn    fjlca    i.y  c^vellef    IrcKi  vhich, 
toj!.,ctiit,r  •'..if/i    Uu;        f'trHCt  iiied    uy    ^.n   f'rj.ant. j',    ^-<-    c^n  in 
tne   rsain   deteiEiine    tin.      .^tterp   in   c-ntrov  xcy    ./fctY.ten   i'-iid 
partite. 

It   9t-'e!..s»    \o    be  r  ^needed  iiy  aJ  1   ;ftrtie?'   interceted 
that   so  l»r  3.f  uef>rfc.ell,    <:i?!tei'nf f   -  nd      tfiVofi    -iit.   concerned 
th-t  if  anrellea  had  paid   the.   ^lO-v,   nofc   lor  v.  if-L   otoikofl 
wa?   reeponuiole  nnd  had  psid  tl-ie    --jGount     ■■•IrJt-    to  i>t€"  Jianol'f 
ap  pledgee  and    ■se   found    .-y    the   c-ux-t,    ht    v-.i^id    uc   (^titled 
tc    tJ*   rcTiel  {/rnnted  by   t>!t>      ecret. 

ApDC-ll"- nt  %    hrv.t  v=' •■,    fnl  end    I'irpt,    (■. ■  -^t  ^   court 
of  e"!?ui. ty   h^^n't  jurisdiction  ol  CF-rrf-    ni    t   ir  irinc    sind 
thai.  arT.enee'i?   rtrlief   it   in  a  covrt   '.^i'  :i>5'¥;'.    rpc-^rid,    thp^t 
the   stnci;   '  led|;ed   to   ^te   Lanoff  w<b   '-ever  ue  livered   to 
f:,rY>e!llee  on    trie   rjur' cried   a«Je   ir-'E;  -leor^frJl    r-nd   Ali^teroff 


m'\a   thai    thsiref  are   nlout  -'-^13    f;t'";fcl ''ec   r;-'a   w.';e   .-.n  w^riw   option 
to   j'UrchJ'iSt    »f5iid   ^i..>ck    -.nc    tii--t    the   ^t'^c'k  •*•■=■«'  i i>:'t!. e   -inr   ihfe 
ci€-'bti»   oi'   i.c-ori.t-il"   ^-^rui   .lal.rroii,    jm.;    war   pu^ijfct    to   f.'ifVM- 
linn   i<ir   j\i6i.ner.tr-   rtnderfii   •'{:'in?t    ;hf-^.  ;    U^ir^',    ij'M.   Z''i 
elu?rc-?,    Veinf    r'.out    the    inter^^t    ">i      tnU.nJi    in    rj-c   y.M 
jwisree   trr,jit?f^rretl    tp  r.i.!r:   li^fi   '-«•• -'ri:«,-i  i    -nc.    .Ir'frolt  *.•:;«   oy 
«t.'.  ikoil   ir-'Dpff-'-rec!    to  v  r?  m.^'^ticoVi ,    "n<i.   ioux-t.-.,    l.,';-''t,    the 
court   cxreA   in  {iactff  int.,    t:<."t   e<--if!    ?>.  re?   i-^f   ?'t-ck    b«»   -l^ccd 
4<i    liifc   j'>'-ias'  •^i    the  ;..l<;i'k   oj    tiu.   -ourt     .o     .e    t,r  rst:!  trred    to 
;.p;;el  A  cu; ,    jiroviciirii..    u.-.t   •  .1  ti:in    t^fenly    d->ys!    r-i  tt-j-    tiity  h^id 
Lt^a  iO    dc:,;Oi»itea  lit   ;-,ay '.he   -i^munt   'uie   r-n    'ni>i      Jtiif*',    tic. 
n   the    ■  lofovfltirn  ae   to  v^jit^tritr   nr  u-t   ?;   or»\4rt   -if 
fe-jUity  hn?   juried  icti -jn   oi   c^pef   ni   ihip   cii.iir'-i''-t^:  r  ve  '"ire   of 
ti.it   o  .irilon   th-'l    tht   couit   j.aa   g-uch  ,juric«ii<.ti;-n,    lor   the 
re-'-,  fon,    r,f.{on{^   other   tjrir.f  :■   tiint   tht   f,'rs.»r'?-'\,  cs;   i.-'ir  thu'   failure 
to    trrneler  PtooK   in   ■■■  cor  orRtl'>n,    sju'"h  ?3p   t.':if%    if?  r.orp   or 
Iti^p  luicert^iln  nrn\    if?  l«r(;e!y  prot  1  <:>  :nlicril .        tip  i.nlf'ing 
ii}    ;'u:;-ortefl    iy   t)ic   lollovdrif^,    '^u  f'  ori  tit;f?:       o'cm    v.    ■iloYr't, 
lie    ■V1.1P4:    :;nir   v-    cunn,    r>?^?=   i!1.4!^?S    i.r->V   -^n  ;or.v<iC. 

In  Mil?    V¥.    Ic.ur. •,    -".pjpa,    -i      ■>M    ^^•^'•'    >^'-^-   court 
gwyp:    "jt.   i;;   <!ijd    in  cr^nk   rn   •  or?  or.'-it.inrij!i   tpf.c   ??>ft    :    '11    the 
Ptv-ck  contr  cted  to   b      pnld    Ir-    cTtjily   obt^intsu    in   th<-  rr/', rket 
i>nii    Uiore    -ire   no   narticui^ur    ren!»onp  '■'iiy    t/t   •ventw^c    ?AOVi(o   ua« 
tiie  pr<  Ttinilfir    stock  c-nitr- <-tea  if,   rit.    >'    i-i-lt   to   jiir   ration 
lor  da5r.ai,«;B.      ''ut  ■w}iere   the    vaXu^.'   of   the    stock    ip    --'t   easily 
R»c*irtainaMe   or   tiie    it^-scVf   le   i>:>t   t-o    u-    octair<d    rc-'idily 
t;lfft!«*iBr6,    or   thv  re  IP    '■•>-)'■,(..'    :"rticuli.r  ^nc   rtv-iF'irir;  i-Jt,   o.-sueie 
xor    '.iic   vcndfee'v,    rtCi»ar3r%.   ti-t--    vt^-ck   c'>ni.r-.ct<-'<3    to    i^t:   oic- 
li-vcreu,    i^   c^urt   oi    e:.\!ity  \<.ll.i-   secret'  a    ffv^«-;cilii-      erlom7.ance 
and   roRT.<c:l    Uic   -yeniior    to   •k.livcr  the   r-tock,'"     "ae   court   hnd 
juriJi^dirtiDn  in   tii?  c?<{?e. 
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•  ith   rolf-rtnce   to    the  rro;  o- i\i  .n   ;■.    s'.*;   iy   r..     ;.i. 
If-nt    tret   tbft  ;iur-norte'd    ?•  1 1    i.ft'^.-et-n  .eortfil    •'•»'      Inlt-io/i 
to  .irr<'':i  '  econly   f-j!;;oarit€'':    'C    -tn   o-ition,    viil    ••'>'    f.r,y-l    pj\ 

tiife    mtfenii'in    ">f    :  i  i^l   pjiitifcr'    to   fU'^-kt:    ->    v'lir;    ?:ua   \  J  n^'.i  n4.: 

tncfe   to    th.:    c-'n   urilion  r..''.jdt   >>;)(   a   riell^jntr   tn-.i.    r-ni,ri    >-t.-NC.k 
not    iV'virif.    been   tr:^r;  s-ic  i  rec    in   tj.<.    ^  -  ^Itf    *?.<'    •:  .t    :  ■  vinf,  hf-.en 
celivrrc'i    to    a>pc-.'J  itiC   Tr  r»    t  ;</.'■  ir-rt    li-oie    ■:>?   Ifi*?      fitf    of 
L<«prt,t-"t ,      i«tt-ro;j    an*;      litlsoii,    it      -y    ..       •:'.,  ■.■rrv. 'J    tii-"  t 
rhllo:   th.fc   '.  cvtrtj?   oi    Al.iP     t-  lb  ii';ve   '^r-iifi-  rily  ;*vl  i    ti:?;t   in 
oxy'cr  xor  ft  tr   ;.r-lir    ni   jxtirori';!   ■  ro;.. crty    Id   tt    ,  ocd    ?is? 
p^.  ■■iiit   crriitoip   -i    ,.on.-;    ■.1<U:     urch^-ifri'i-?  jot   v  J  \.it  ,    it  tr.u?t 
■'oc   wco^^ii   rinicu    .y    cclivrry    '"i"    the    ;0s ■-•*'?■•  :o  .-.t;,    :'!-i}l,    n   vt-lX 
deiined   cycer'ti.'in   ♦'riivl?'   ^o    ^^i<)    ivl--,    vM.r/i   j  <-   t>)   t  vr.erc 
pA\3.  tirj-    --i-'-.t    in  ^  oo.-j.   f   i  tii    in   ti.t    r''le    •-'3"   ;-«:•;  f  •••■■T    ■•-trpr'-rty 
nj;d   v.'ii".ris    '.ijx-e    ie    n-.i      e  tt  al    iuti^nticn    to      iivier    ■•i    oel  ■  y 
cicfi  j  t'^r  -  ,    t!)' t    ;-iir:}i   tr'.n?i'c-:f   i?  ^.oo'.'    ■•:■-■:'   ;«.,  r.id-t   orev.xt^rr 
and   Ku't;;?e  s'uenl     uicfif:"fer ;      •  \irif,   ;-itic&    nj     .'ucV,  •i•^r5!.l  .r  snlt. 
yfcnxny^.    ;-eJ  eyptc  ■:,    iiS  .oiiiS;    .iiip  .r    v.       v")  bJtifi.>, ,    1?9 

.'..    .    H'-;    iovjoy    v.    :.a.7?«onc,    j  "7    '-j    ,L.)v:      ■  tym    v.      owe, 

■;.f»i:;  i,;i(-tei"    rxu'i    fc;.-.;    coi.  rt    i?i    I. .if    o-.  •,-'<■    ■■:-y^Qificp.l.  iy 
iounci    tii^t    ti'iC  Ju'ie;:;:if:-nt    r. -editor^-   "..jo   'va-e   --•■•]■, --r  tp  "n**r<.- in, 
«n.<2   vr/o   /ire    -reoking    to  r«. icVi  the    •-■l.-.^ck   i«  -ju;^    ti-^n   t.-.ch   .'>nG 
.'ill   iiad    iulj    notice     il    tne    rifjut-^   '-^f   •  ^  r-:>:/]  :  ee    j n   '^-^id    riocfe, 

'iff   is   A   s::UC  j-ti.'.n   ■:>3    i--ct   and    .'»>.    ex:i!;!in;t.i   n      i     r.r.«.'   £  vi'-'^JTce 
In   five    record   j?K.tiff iri?  ue    t>'- i    the    fanfUn«,    •'i'    -^o  erurt   to 
th"»t    ffftet  v?ap    fully  v^.rr-r.U^-'? .      .•■•??  »*  ^■-tter  o;:    r--et, 
cnunpel    xor  ap-tllant  s  do   nr.t   coulend    in    tii'.  ir   irit-i'   timt 
tlu-y    i.'id   no    uotice    ol    •inps-.l  3  ^i: '  p    ri.;  ht  >    out    j^y    t>!5i^.    ^nas- 
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ffiurh  Tii?    tilt    etock  hf:a   /.at  .Ircsii  dtjlivtr-d   i;"rl'»    t/if'     or •»<»?> -Sen 

i  •;.  It  roll"  rri'.'.   ..tPJJccii    1j-t   it   itfou'ta   be   li;?    it    to   ■:  yfc.jil  "r.!? 
{>?!  jvif^t  rn- n- 1,-   r^^ri'  f  red   rf-iti   t    r^ia      -utit^rn 

in    ■  ic»=    V.       iil-rt,    i  7?.   .;;l.?i6?,    f.'j'i'      iV'T'-r-e   =iurt. 

Ol    t.M.    '■;or    .:>Z'i '.  i-r.,     •  !■       ri:!t    "V^  JiO    a^'^ifit    .;it:j    i  :  i>'i  i  io  r» 
i>S:    i.fit    r-lf'u^.'T,     t\eri    u.U«r    U.t    i-nfeU-|<       i     ;■«     '■•■tr^lu  ■  %  :     r.ul. 
tj.'t    currtfil,    cl    ••</cj.5-.i    '..r-    in    tie   V0Kr\f  re  i.    I    -t-  ttiv      1    Iht- 
tnion    i  ir   to  nii^r    ->;,-i€fr-      i    rtock   wj    nt/'^rly  nc,  :^•■ti^:l'^  It   bs 
popsii/it,    r>,rMi    .'.c  f-ie   oi    ttc.    0   ini  •!'   Ihnt   ru^n  v-aft  tht   Inten- 
ti  vr;    :,i    the    .e^i-.u.    tui'.     aa   •■  nr,,  t<  yi^;_    u."       ^'m-irunt   to      tctlon 
b-,  ■f*u;..'2o,     '*';•*:    -lir"'- ■.■'tr    "-.ol.'j   nnd  .  I'^ai^rd'-'    r-twiuu;.  .■.'•♦t   r'-;c<  lv<^ 
G   G."r;?tr\jcti  Ml  ■'■■ti.::ii     il.'.  i?)    lude   '»    •^orti'^n   of   piic.-k  tr' rs?- 

not   un':?.e:r  c-'.JiOrr,    >  htrr*;    tht^fr    ;  •- ?   tj«tn        'ie^iiVLry   :^f    the 
r  tock   c  e  it  i  ">  i  c  - 1.<.  .  " 

'n     a*,  :r    t-dt   v.      cluler,    r  l."*.   ^li.    :'.1;1 ,    the 
^u,-;iwn.    ci-v!.   rt      -^t-c   2!:.L   H.f«.;'S»;    "At   eov.  •  "n    i^.-i,    r'iT^rt't?   ■"'f 
et-ek   covtld   rtnt    i.r    t-^Ksn  u- on   fj-ec-^ti '^n,    '•' iri^,    in    Uu-,-    rr  ti»r« 
of  clio^fc^f   in  "cti''«.      ■  ur   t^t.-tuti;   n^kf?;.-    -'U');     ;•••  r'p    --r   in- 
t.:rc«t   :.i    ■■■    ^tocirhcJ  :'cr  in  '    cfix^y'r^ti.^n  iiw-.iv.    :o  l^^vy   -rvl 

-ul-i.3ji  ixe    l.;-i     it-vy     'i    s-Mn'n   -s-Aftcu  ti -'n   ur/OO   »tr,<.rk   Mc/t   iy   f>'^t 

■-.m    Uic;   cor,i  rtfty';.'    ..  onkn.    I.   r^^,    nocor'' int..    'o    ',-"■    iiJif^Lr^   if 
j,hf;.   cii-'-r.cel'io .',    yr.ici\   H'    sust.iin^f:    i-j/f    ti<t    «vicitnc«,    Uifc   oe- 
ftrncl^-int  in   ih-.-.   f?:.<;cciiii-'n,    ,  .7.  "cr^a.  i'f  r,    ■  jrVfeT  ^>}>   tliC   -;Ct'!A" 
o^icr   ('4    Uie    tjii  re?   -^l    e'.'^ck   irvied  u  on.      'ih^y   VjiloHi.  «cl   to 
hir  wile   nnd  vten.   ;  ai<i    iox   v.ith  ixr  -.^nney.        11   ti.nt  c^n  l*e 


pj^l'"'    1p,    fa'-'^t   tf.cy  vere    i--ii(d    in    iLc   r.  ^:.ft     -i    i-.)r;-    :.i:-/  .^iri'i, 
tieilvc-r^.ti    -0  J.iiK   ■■  (;o    :-o    ifc.  i- t^iruu   u    -n    tj>t    c  ::;,-■    ■ 'iy '  <•    bo^-'K' , 
-^nc    tii-^ii.    i;.t    Viilc!      fcr.nj t  tfcu    t-  i?,    lo    -t     .one,    v]j'vin>.    t.im 
to   uer^l    '- i  ch     u.t     .-i.'^cis     If'   -.i'=      ■  .",     -'.Vi    {iu.r&iorv    it    1  p    -t-iri 
eiin,'    0U(_i-t    ■•  ="  t ,    i.o   t    .1    .y,    1..0    o.       :.  i.o  f'.    '0    ',r:"rt   r;.  r   ■-^.ttrr- 

sliii..    f:,'.-'iri^  1    I'..'.*.    fc,v:tci-ti    n  c  r^    alor it    Jut-t-rif  ntp 

Uifon    '.r.  icii    t.i";-    <';fcct' t.i  .Tt''    ■,  i.-re    i;.':-t.(u      t  n-    .  vt'otriic    I'^'n^^    '■*- 

hence      rior    vo    t^t    i?    lin^    .'i    liie   pt;'ck    t?    tl;€'    /'u;''''f'r,'i,    '^nrt 
tiife/clcrfe    it   c'o»«!(?   ><c%   be   Ci    ;    f:v:    t'^^-t    ti'  -   jK'",  n-.nt    c  rf^^i  itsri? 
'•■.t!re    .n.uct?c.    to   i.avr    rre'itt    "o      it.'    bocurt      'f    *     »    1    ct    t.i;-t 

it    j.e    iu/t   r.-inten-.-eu    tJ.-tt    ^taiifOiJ    j:^;r:    ""onveyed 
M"    interest  jti    t;..fe     j.   rte    in     u€,.-ti'^n   to   ^r^      pxicrli, 
mlor    to   t\-i:      urr'nrtc.d    p.4lf-    ■■■>    )?.«id    ptyck   tr     ^o-  (■;!  1  f»'e .       ■  >»« 
evicifri'-e    iti    ti,<.    ^i.c^i..    ttr-nrl  •    to    ph'^    tu-'.   it  v-  =:     •  •  t    iritHii- 
det*    tu-.x-    f;u«.;ii     .uxT.orcfco    suit;    tJiould    t r -^ r ~ i *■■  i    rr  ir<    f^-ck;    no 
poyni  nt  \v«?  '.:.!,■<:    oy  .,r'-!   f-ticoSx    t,  icr<j ''rr,    ■;^o='  -f  j'i.^n    'f    p'-id 
9tOCk    a:F-    not    t-iKtll    i-nc;     nO     vr-iO'^iir   ■wn-    -.r     f     -)1    thi     ranc    ,;n 
Vi»     i/ook:-    .>i    v..i'.e   '  ofav'.:uiy.         t    ii.ink    1.1.'-     c-'-\  vl   '.,    :-    .mlly 
vr;'r.r  T.  ltd    in    ;'injiri*.    ..i^.t   ...r*   ;  .'i '•  ic  oi  i    took:  no    imtere?''!    •..'.nder 
fr-if]    /54  r.'C.in.iit   in   pj^o.'.^    Ltock. 

il  t    if    ■>3:-'0    (../Mv-.ii'le'i    ptri -:••■,  r  ly      y    •     •     J  1  ■■-nt.    th;"'t 
svr'<.i3'-c  ie  n^'^v    in   -'    v'Oi-iti  n    (O  ^-'rr-.nt   -    .  ecree    in   -..i^ 
lavor  ior    th*.-   re'.'on    i '■.    :i  n     •  ;1    i^GcJ   "/.e   iv.«-    ;  ot   "ende^'ed   p^'y- 
Qfent    to    ''-!;&      ifdffee    ol    *»^id    i^torV    nf    ■!•.>•<■   -■  •■: -^sj -. t     'Hin»-     t.pi  hil) 
tlierf-on,    r^i^i   'iri?   ri^t     ,fii'i    tr «       •■j'-f-    in    -ju V'ti'-.n   '^f      irr'*"',    f--*r 
v..  ich   ,t«iko.ti    ih   jrer-iuonei    ie. 

olfered    to   ')ny    tiie    -;lc6t;«:c   the    lirr.r.unt   <'.ut    ti-er.-  on    l.o  iiim    ''rt 
ttit    note  lor  •.('/.icy*    paid    v-"  •)ck   i',-     Itdfitd   f^.'.Wi   tii«-   evidence   U-r- 


tiiei*   rhows  tiiat  s   cert.iiic''   ciifcck    A'^r   tj.c    r.ir,oiint   iJuo    t.'i*rton 
va?  pret'tntyti   to    tbc   t^i.torney    oi    <?.-'iu      If  rj.ee    'nc     ■    d^livf  ry 
ol   the    -Lock  VT:!»  a«;j;^(an>:fed .        he   ^'t:>rnty     •jitrtci      o  g   ce   t 
tht   checl"    but    reii-rec'    to  t  r   neft-r    "r  I'-'^i^liv^^r   ■"   j  c ;    ptock. 
ve   tbink   U.t    evifidce    in    !.h«-  r- r -^rn    i  •?    f '.  ;"  .•  icipnt.    f-.o  wnrr  tit 
t.ht    i'ir.t.iiT\-    -^f   t)i:   c->urt    I'-  t    •■:•   tj]i^f     :"«;    ^t   tender      j'    t>  p- 

rlfc.'Ji.ee    for    -taeh    ?    i*-'    -  t'-'Ck   -?;•  r   -•■1  r;!/ t,'<i .      '  -.v    t.    v. ere   '-•H 
rstip-'llonp   of   fret   if^r   t;^    c.^nce'il  or   -  n-:    ralr-!^   f  i*-    tiruiinf; 
Hi.d   thfit    ci    tiifc    ,'f?t.«.r    Li-  r«- on   iv  ,■,  a.i";t    l:..'     'r.ciji.t    -■!    th« 
feVldfcf-.Cfe    7-'e    v.O'-.i.d    net    kf;    '.'is:-,-  -'r  tc     to    f.i ;;  tui'L     tM-    i??.n*^.. 

i.-rtiy    it    ..  r    c-ntcn^'cc    th'  t    let:    c.n.rr      rrt'G    in    • 
dftcrceijfg   ti.f,t  :-.'  It:!.!  ec:  'f  ^   it  title*'    'r>   ;rvc   c»"riiv«red   to 
hiiu    s^'id   certilic   te      •.      1      or  r- i.  ■yr'!    pi.rrt"      f   tit  os^-i- 
t?^l     Ftork     :i    ei'!    ■:'>i ,  nr    'i    r.   u,  on   tlu-   i  -•,yr;M-?t    j  oi-ri<';    vo    t/c 
Cue   "fha     1  t»C;  ee     ^n  tru-   cte  .'iriy    ;y  him  ;  nv     to   :.nA(e    ir-np- 
icrx'tH    to   uir.5  unon  the-     nc]::-    ■.<:    s.-:'.'   cor:  or.-^tion  iJ:.on  the 
rbri-enr.t-r   oi    sjai:  c. tirtificnt  i  ,    Vv."    •.    ■•re;,-    -vj    n  rh  c^jv-it'^l 
etocic      r.''    to    '(.«\f    '^    tv  rti  i  i  r.  •  t^    1    r\,<i}    'o   lilrr;    ■■r   :  ig    ("'rder 
thfcreirr   ■  n','    t?;i.n   '•-"i-^cf.ririi     fl:'t  f-.  •«]-'^i,     .s^c-iT    ."tefh^'noff , 
',ltd4,ei,    l:fc    ':*rc'er€':i    '.o   r^eiiver   r\>G).   cfe-rtijic    tf-    .;'^.    CI   mA 
thf   note   fc't'cui-fcd    r.y    Uit-   s;"  .f    to    llie   clerk   >-j       -^ir^.   cciirt 
viti  in    for^y  c''..yff    Itcv    the      r?te    --i    t'-.r    '[..ecrce    rmo    '  rcvlrtir^i, 
thr't  v/it:- in  twenty  ci-yp      -rrcr    ,-uch  c'em-it   -3    :-o.id  certiii- 
cate    'Jfid    uotfe    vitli   :---;id    citik,    "^  ^' y- el  3  r  t    .,!     !i    :  riy    j,o    ??iid 
cl«-/1<    sni.i    eb£i  xiiirtiul>w  iart    io\'no      ufe   u    on   thr    .-'-'■iri    note, 
«nd    th-'t  U'ion  f.i   payrjii  at   cJ'    t}ie   pwo  nt    io^rK;    -'.o   '-  ^    ■U^C'   UT^on 
sciid    n   t€,,    the   cl*;?rk    sixOiAO    •■■i.rsendex    lo   ;,n.    '.0  ::  ee    ^"id   note 
and    snici   certiiicste .      ^e   nrr   ^f   the    o   inio.--    tj.^it   t   je   o~t/- 
jTctl-n  ii?  t:''cT".    "•^^i-n  '-^nr*   t.hit  ^%2::e"~e2    .a:^;    ■'irr't     ny  r^ifi 
nott;    of  v.l''~'..    J  ox  which  a:>:.  i,!")  nnt ,      taikoij    i;--    lin.le   in 
lct&pi,-,t^  with  the   St  t>ui?^tion    .ade   ami   snt^red   into   bftfeeen 
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apnelHtf   -'nfj     .t^ikoj  i    as  veil   >\i:.   the   ^^j^us.i  '-ue      tt;-;i'i'fm:n  i    r^'x 

ceurt    .iO,i'    Buci;    pi-- .;     Ogfe,-   .'^itf-.    crcrCi  t  j.ri,-.,  /-  ,i'.;    ..     !•     / .    -..jih    t\xe 

r>iuriunt    ;i      46V.         -■"  au    wi.ouut    to     •  jif.  .in      ;;    "  -     ejlt^t.      a  IJiin 

r    tiiuf    to    i  1..    ii^v.ii    ^y     (j.e      eCi^et      i     "ivn  cru./l,       n;-      i-i-n    p-.id 

Ctrtiiic  .tt      '^ .    .  J    3  5'      ili^i-rfeU    ..o    j-^.i  i  m  a,    ''•■i'.    cjcrk 

''.^>ieii    p-id    r-ecxc-ft*!  ry    r.ci.'ii    i^^-.t    i.o    ?  r-^^t-J  1  f^<v    v    Cjltiiic    If 

t-'i-nd    rnd    rt..ui>\in   in   t).>    n^'mt:   oi    '  •  xri   •  port  f-if    ind  <virt1.erof'f . 

e    iUT'tbrr  ?"■.!<;    tii-  t    tb'^^r.    ■  nrt      i    *.'  v    ^ecre*^   en- 
joining^   r.nt    s,.r.j»  rd     -i      ir«>cl.nrr-    ir^tci    i'--'uirir     .  -i:  roi*     ■•i    3;t.'^cV 
".vithcut   tiif    t>.i.  t   ori  i.v   oi    tht;    ;--tof:k   -.older?'  'sxf.   '-'c-t.  ,'-'Pir.;©. 

.i  or    tf.e  r«i."   orip      et    iort-h    t}if'    r'-i^i  ^' iiv.-vnk    iR   sif- 
l:Jnre;.'    in  pavt    ■' no    r<  v>-.t'«cd   iri    i.ari   -■^uri    reui--n'-'cd   v^ith   Ji  r«c- 
tiv'^f-.p    »0    ti.«    tii-il    uOi^rt    '  .;      ::.t«.r         -fe-Cfve       .-.aa  ly  Ifi^^    vhe 
■iri   ifi-.I   cifecrce   in   <-tt..;int     .itjij    t.- ii*    .-■piru.'^i- . 

.i'C    cofle    ni    x   xp    -'ppta.l     to    dt.    i.^.-'i't-';    ;j\p    .■.r-'li    to 

«,.  .cllefe    ai!fi    tilt'    "iljiti    :.:ai    to   ;'r,-(;  j  i  ^^nt.f» . 

.  i  A  ixdi^c'  xn   ;  r-;.i  t      ncl    rev  v-'ed    .ifi   rcrt   ?3a<l 
ri-tni.-ix"id  eu  •  /  j  tri  o  a  i.  t-: c  ti  r-ne . 
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•Ince   the  filing  of  the  foregoing  opinion,    a  petition   for 
rehearing  wae   iiled   by   Apnellfie,    and    after   exar.;inin(    and   consid- 
f^ring   the    eamc,    we  ad>if>re   to   the   cnnc.lupionB   reached   by  »8   as 
stated   in   the   forftgoing-   opinion. 

Apr,©llee,    however,   has   cnlled   our  attention  to   si  c5is--f?tateiT.ent 
or   tv?o   in   the  opinion  T«*!ich  ^e  have  corrected,   Ijeing  with  reference 
to   the  41,000  note   held   by   Appellant   utaikolf  given  by  ueorgeff 
and   ilateroli,    and    to  wJrdcVi   fie  had    referred   as    bcin^,,   a   note   lor 
which  Staikolf  was   liable   but   it    should   'aave    i  etm   a   note   i^eld   by 
itaikoff.      In  view   of   the   fact   that  Appellee  contfindn?   in  i^i* 
petition  for   rehearint^   thnt  we    should  nnve   etated    ntr  rt-ppone 
lor  Uirectinfe    thfit   th'^t  part  of   the  decree   renderfd   hy   the   triPl 
court  enjoinint;   the   board   ol   directors   from  ieip«int<   the    stock  of 
said  company  witJtout   the  nv-tiiority  of   the   stockholders?  be  r?»cated, 
we   /i-ave  concluded   to  add   to    paid   opinion  our  re'^.pone   therefor. 

It   10   our  opininn,    and  r;e.   eo  Vir.id,    thnt   t>ic  bonrd   of  direc- 
tors of  a  corporation  sre  not    required   to  br-ve   the  conrent  or 
approval  of   its   otocWiolderp   to   issue  and   yel]    the  nutltorized 

took  of   the  corporation.      The   Appellant,   l«aroden  G3s*  Company, 
WHS   incorporated  with  an  outhorlEed  capitnl   ptock  of  $2£>,0C;0, 
only  ab<)ut  |15,000  of  wldch  hr^d  been   isisued  x)rior    to   the  bcftinning 
of   t'.ie   cuit,    ;ind.    it   is  now  inaiated   tiiat   t}"ie   board  ol    directora 
hnvfc  no   v  o\wer  to   i^sue   any   of   the   remnininfe   of   the   gut.  orized 
stock  v/ithout   tut',   c^n-^ont   of  the  nre'^ent   stockholders.      Uo   far 
^t   the    record  di-scloEes,    tite   board  of  directors  vexc   acting   in 
t,ooi;2    fnith  and  we    i?ee   no   reneon   #iy   they    Phould   be   restrained 
from  iBeuint,   said   iitock   solely   on  account  of  the  fHi}tire   to  obtain 
the  coneent  and  ai/proval   of   its   etookh older©. 

With  this?   addition   to    the   opinion,    the    sjsiuc    ii?    re-filed   bp 
tiie   opinion  of   the  court,    ajid   the  petition  lor   rehenring  ii?  t'enitd. 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set^  ha^d  and  affixed  th^ 

at  ML  Vernon,  this ^. ./^r^.^^^^m- ,-,rnT^...rfo£;  of 

A.  D.  19t:x.ll 


(he  Appellate  Court 


I 

o 


1   .^ 
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U  A 
Opinion  of  the  Appellate  Court 


'  AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 

in  the  month  of  October  in  Che  year  of  our  Lord,   one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  dag  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 

Hon.  J.  C.  Eagleton,  Justice. 

Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  GR4NT  IRVIN,  Sheriff 

\  And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 
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:Djeifenciaiit..inJ:rror 


15I.A.  650 


ERROR  TO 
APPEAL  FROM 


Ilirauit COURT 


.'!?.ak«?.^. COUNTY 


TRIAL  JUDGE 


HON. 


J .  c .  mRK 


iio,    22.  In  the   Appellate   Court  A^^'enda  .liio.l4 

the    -tnte   of 

of/lliinoie,   iourth  Jjietrict. 

Itf-arch  Term,    A,   Ti,   IQiy. 

iirst   iState  Bank,   l.X.   Cariael,         )  ^-^   f^   i\ 

n^intiff  in     r.or.    )     g^  5    I.Ac     6  5U 

VF  .  )     Asntinipnit, 

)  i^rror  to 

i^ltert  jipler,  )  Wabaeh  County. 

Ijeiendant    in  i.rror.    ) 

Opinion  of  "BogtSi  J« 

A  vrrit   of  error  v;as    siied   out   of   txiigi  C'ourt   to  re- 
verse  v.  judgment    lor   costt-    rendered    oy    Uie   (circuit   v^ourt   of 
Viabash  County   afcuinet   plaintiff   in  error,    iiereaiter   c^^iVed 
lilfeiutiil",    in   iavor   of  defendant   in   error,    iierer<fter  called 
deiend.'^nt.      '>-xid   cause  T,'-iS   tried  upon   the   iolioY.ine    etipu- 
lation   of  ff^cts: 

"it   is    p>ti^  ul'-ted  tht    the    fol3o"axi4,    f?7cte   nre   the 
facts   tovemint;   tht    cr..pe,    nnnely,     tl-i-t    on    the   ::iinth  dny   of 
October  A-    ;■-    TUnttetn  J  undred   J-ourte^m   there  had   prf-viously 
heen  p    tr«inpn.cti  on  hetween   t->ne    ■  illi^^jn   Alcorn   ?!nd   -llDert 
i*:pler,    th*^   defendf'nt   in   this?   c«pc,    concerning   the  eyecvtion 
of  deede  nnd    concerning;:  y.-hich   the    p-jid    -Iccm   clr,irned    there 
vpp   9   f?5ilure    of    title   tnd   a   brerch    ol   ccvenrnt    in    trie    ^--id 
deed   crnt^incd   and   thrt    the   pnid   Alcorn  had  brought   nuit 
appinj't   the    paid     pier   pn6   w^ts   auout    to    lile    Kie   declnrsticn 
therein.      That   tt^te   snid  -^^pler  wiP  derirous    of  continuing   the 
Katter   and    securing   a   delay   and   thnt    in    vlt  v    oi    th<-    situa- 
tion  the    foliov'ing   contract  was,    between    ihe  prrtiet?    triereto, 
duly  executed: 

".i-lr)!  «iT~     t.V)i  a    '^  "Y    »»-'y     +r     ^fr ,     <^,      '•]  T,TTx     th(~     "XVTi     of 

§.100G  cojjh  and   a  Ijote    of  t250.   due   one  yepT  'u'ter   df'te  with 
6x    interest-      lie  p.ereee   to  enter  ni.B   aooeerance   in  n    puit   to 
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,^-'^^'X    .'    .A    .Kij'.'  xloaBS. 


.Xsatr,--'    ,  J  .\    ,A:iBfi  '^ifi.iL   iaixi 


0  *5   ^^         "*\       r    #°^     ^  '*^     ''     •''^'^'^'^      "^    "I'ixJni^i  ; 


-r<-:i    ni    i'j:;>o   ■    yj:.';.t    io    d  f  jo    o  jtuf    'ijj;:   "roMio    lo    &tiv/  A 
t*'    ..t'lc-r,  ..■    ;+.i.:;j-!i  ..    ijiU    y,..i.  b:* '-•.^A.Hifi  i    ■.J".":orj    lot    i-ndci'icwt  -•    ' 
L' 3  i  [.!-•■;.'   tfj.1  ii'tJi-i.-i     ,-x'''xi-'   ili    iix;ax--I(7   .t  Jctiii.'a/'   \injjo-->  it-. 
li^riro   iv>J'i.:'Tr;):I    ,if:-i'(.-    ax   :fri-.ijuv  i?);'  'ic   ic«:^i.   m    ,  i'll:»■^x.3i■' 
"■  .(:J-^-;'X--Io9'.'i    -aX.      ■:ilj:i    c."    ^vjrjs/H    c  >'•.'/    ^t-'".    'i^C.-r      ti  £..-'.■■,•    «>f(^    iv 

.i^i'    !3j  •■!■)    i-aj  i      T'^'-\  t>nn    au:->    .''ilS.;.  'ic    si^Ovl  a   i>nfi   xl<r 
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be   iiled  after  tiovem'ber  lens,    iyl4  ,    p.nd    to  present   hir  plea 
to   t}ie  declaration  prior  to  Itioyesxher  "^"errn,   which  plea   iP   to 
be   filer   "by  pls.intiii"   /t    titrt;   decl-'-^r-- tion   If    filed,    po    thnt 
<^e    ositionp  aay   be   tnVen.      Cnne   to   be   her-rd   rt   April   Term, 
bf=irrinfc.   uriavoidn  ble   delayis,    it   be  ing   uncerptood    th.-^t    no    tech- 
nical   objectione    ph?ll    be    reported   to    for   delay. 

Alcorn  !-\ttc^e   net   tn   lile    ■  ie    !?'^it   until    .-.Iter 
iiovtffiber  'eim.      If    euit   rtit-ult?   in  jiid^ment   ai-^inrt   Alcorn, 
he    is   to  nay    ipler  bin.clr  the   RSiount    r(»ceivfcd   vi  th  6/     intereet 
froTD    tnir   dr?tfc    to   the   d^te   the   nrjoimt   ie-  returned.      If 
judgment    if   obtained   by  Alcorn   lor  n   lesp   remount    th«n   the 
above,    the  balance    ic   to   be   repaid   with  interest   rf  fiforeseid 
to    .pier.      if   p   erc-ter  jud^nent    ip   obtained,    the    amount    set 
torth    eh-ll   r'pply   a?  p??3rrnent   of   f^nid   judfjnent. 

In  cf^ec    tile   pleading?   cannot  be    settled    out   of 
Court,    then  said   suit  nay  be   filed   on   first  6.ny  of  November 
Term  '-^.nd  appeo.rance   iramedia  tely   entered,    -^nd    the   ui?u«).l    ten 
dpyp  required   for   ?ervico  yiniyed,    so    thpit  plerding?  may  be 
ret  tied   not    ,L':tcr   th-^n  lioveEiber  '"erm. 

Dated    thi£?   yth  d»y    of   Cctob«r  A.   1;.    1914. 

Libert   ^.pler 
V/Bi.   S.    Ale  cm 
iiy  j.oward  i- .    irench,   hi«    Attorney'*, 

That   at   the    tine   of    the  execution    of    tiiip   contract 
the   rn.id  '..illiRm   Alcorn  T^-g   indebted    to    the  T.ayfce    in   the  iiote. 
That    the    Kote    therein  Kentioneo  wpp,    by   «n  arr-mtieuicnt  be- 
tween    .illifim   Alcorn   ond   llbert  ^.yjler,    iri;^de    to   the    payee. 
That    the   payee    therein,    s  e   coneid  errati  -n   for   the   Lote,    and 
in  nccordfvnce   with  arranfc.^eraerit   IhbI   f=foreppid  grve   to   the 
raid    ^illiatr;   Alcorn    "red  it    for,    on    the    r^id    in'i  ebtednepp,    by 
the    paid   V<i31iau.    /Mcom   o^-ing   to  the  tjayee   in  a   pum   equal    to 
the   i.'vce   of   paid  Kote.      "I'he  payee    in  the   e^id   Kote   at  the 
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.\(.Kif3b  -lol:   0^   b^^TO"^  Jit   ed    Ilmfei   griei;fo«|;^o   laain 

■i  v.oidi.tni:    .x3   '1j  C'v    b->>vi'i307    ^nsio^B   arC^J   Jioacf  i^lq,.     XpiOf  <yi    9t   «i{ 
1 1.      .  hgntuj  :•!":  ai   i-i-Tkiozu.--    jfit    st<^'-'   qHS   oi    'itr.b   girt  J   moil 

; ;  ^■^■i-.'oTtn   R.H    t'?*f5;tnJ:   iiJX'   ci'-a?»i    '^•-    ol   ^^    aon&l^d  sriJ'    , 

. jn9r"if:.^ff,   .bc.n.H   tc    iTuitvxf:<r  ■=•'"   y.X-'CT-?^    IX-.d's  : 

"if   iu--    ^5^XJJ"^■)    "s:'   jcinro   =;;>;■(  i''--^fj I q    '.irit    »s.ro  «I 
•ssvfffiavo'.!  "rn   X'^*^    /s3Tt>    ff    hoXr"'"    i5»f3'   y;*'-'-'  ^tiwfo   l>ij(?s   nadi    ,: 

jfJ  Tj^''''  i^'-inr '■"•:•  f'T   ifsit*   r.--?    .bsvi^w  tioivi^i?   ■tot   bo"5i-..'p9i'i 

•£«»X'7.     tiSCfi  i 

.toil    a.  .'v*    ai    0-JV.C..;    jiiy    cJ    lv,».tofy  jd  i    ■g-ir  ninol,*.    crcil 

V'    ,i^''»n.ns.tcf'i  hni:    bl'-'-s    ■=>riJ'    rrc    ,Toi   Jib»T'i    moo  Xr''.   smtilty    btfla 
9riS   .ifi   9.to;i   hin«j   '3J1J'  ni   99-v:«q  9;(?      .otoH   biag    lo 


timt    Uie   written  contr;-:ct  vv:.e  i.iHde  vme   acting,   ac,    nnd   wae 
the   yXtlorney   oi    Fijid  for   tiie    said    .  illinT&    -Icorn;    knew  of   the 
vritten  contr-ict   th-t    the  p'dd  -L.pler  and  Alcorn   executed. 
Alter,    tc-rvit,    ton    days    fnsi   tht    tinie    of    the   execution   of 
paid  jjote,    payee    eold   the    oar;«    for  p    puih  equsl    to    the   face 
of   the  l;Ote   and   nccrued    interept   to   the   ■pl'^intifi    in   this 
cnse.      further  at^reed    th;-:  t    the   Tiayee   in    pnid   rote  ▼?«?   «*t 
the   tirne,    President   oi    the   plnintiff  Lank.      The    sum  of 
noney  proA/ided   for   in   the   contr-'>ct  v/ap  nlong  iR-ith   the  note 
duly  paid   nnd   receipted    for. 

That   the   declr r^^tion  therein  mentioned  wae   subpe- 
o.uently   Jiled  and   to   it    't   dtiaurrer  v/ae   nt    the   '-pril    Term 
A.   j.    1916,    iile.i,    nnd   after    ir^vunient,    su  'tained,    anri    it  w?>8 
orcered  ti^-t   t}it   plrdntiff   take  nothing  by  hisj    suit  ajid   that 
the   defendant  ^o  without  day.      And   it  wor-   furthier  ordered 
that   the  defend.-^nt   recover  from  the  pl-intift   hie  copts  and 
charge?,    by  iiis  aefen^e    expended   -^na    th-^t    the   defendant   ha^e 
execution   therefor,    to   vdiich  ruling    of   the   Court,    the  plnin- 
tiff  by  hir-  Attorney,    prwyed  an  appeal    to   the   Appellate  Court 
Jor   the   -ourth  L-istrict   of   illinoip,    vrhich  p^id   r.ppeal   was 
j.;rrntcd  upon  plaintiff?   filinf:  bond    in   the   pia3   of   ''ne  hun- 
dred     ollrre,    rac .      '''h*>t   .«n  ?>T>pe"l  bond    vhp    liled    and    the 
caee  propnrly  anu    legnlly   appealed    to   the    Ap7>ellste   Court 
lor   the  l^ourth    iViptrict  of  lllinoi?   md  "t   tlie   /pril   Terai 
A.    D.   1917,    of    s=>id    V>pellate   Court   a  deciri'^n   and   holding 
of   the    lower  Court   7;?xp    f-'u    tsined,    which  bec.-^jue   nnd    wae   a 
final   judtment   in   the    s-^id   case.      Thmt   the   iote   pued   on 
marked    "I'laintili'a  axiiinit    "A"   is  genuine   and  sdmiepible 
and  admitted   in  evidence. 

That   on    the   j-iiteenth  d,''y   of  lecerabor   A.   D.    .1910, 
the   judt^nitmt  \mg   tnken    oy    the   pl'iintiff    in    this?   cnee    against 
the   defendant   for    the  proper  amount   in   the   office   of   ttie  Clexic 
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iPTisT  lii^v   ■9<-C+   in   on?   slosiitfC  to   i'jiti^id    lUraoi  9.(lt   10'i 
.^.'li. Mori  bn.w  noi^io^t;  ::   ^f-ut.r^')  ^iT^lI.^u^qX  bijuB   1c    ^VlQl  .0'   «A 

'  MO   tai-y'.    i^o  .    suet    t^.'iT      ,&s«i!)  jai;^«    airfo^   ni  i««iffl /.^ii^L    ' 

■ilo't-^a! irsf'^   bnn  ■a.txwni.j  'it   "A"    iJioi/i?;^  fi'iticfnr 
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of   the   V  ircuit  C^urt   of  WaToa^h  County. 

i:Oward  r.    French, 

Attorney  for  plaintiff. 

Allen  i-.    Vallcer  and   x..    i; .    i-recn, 
Attorney?    lor   defendnnt." 

The   abo've    ptipuln.tion  witii    tiie   i.ote   sued   on  con- 
r'tituted  all   of    the    i  vidence   offered  by   titiier  party  to  the 
record.      The  payee    in   said    note   being    said  />.o\vnrd  ^  .   French. 

?ha   record   further   dipclopes   th«t    on    the    Ibth  day 
of  Ifecemher   1910   \iQi-a^    one    "f    tixe    Judicial    d  yp   'if   the 
Ijovemljf.r  'erin   of    «aid  Court,    plnintiii   'procured,   a  jud^ynent   by 
confeppion   on   said  i*otc    in  open  Court   ior  :  30?.&(.;    theresf- 
ttr   on   tne    ?!l?t   dny    of  .HO\emher  1916,    nn   execv;tar>n  h-^ving 
been   issued   on   snid   .judgnent   pn   order  ^^•"e   ^.-rj^nted  by  one   of 
the   Judt:ep   of    '■nid   Judicial    '  ircuit    in  vacation   on  Taction  of 
tlu.   defendant   stayiu^-,  said  execution  end   nil  proceedings 
thereon  until   the   further   order  of   the  Court.      Thereafter  fit 
the   /pril   '.erm   1917,    plaintiff  jnoved    the   Covrt    to    c»et    opide 
?:  .id.   order   on   the  ground    that   a  Judt;e   in   vncntion    is  •witiiout 
juri   diction   to    pet  a?ide   «   judiinent   of   the  court   bo   entered. 
The  defendant   filed  pleae   to    txie   !?f<id  declaration  P.nd    the 
cp.ur^e   wn;?   continued  from  ttrm   to   texa   until    the  April   'ernj, 
iyi8,    ';-^ien    a   Juiy    tieinfc  -^v-aived   said    oauee   wrr    ri7l>triitted   to 
the  Court   on   the  aho've  mentioned   pti   ulntion   of   fpct.      The 
Court   found   t}ie    ierue?   for   the   defendnnt   f?nd   rendered  judg- 
ment  againpt  plaintiii    for   cotitp   as   above    pet   forth. 

One    of   the   ccntenlionr  of  plnintifl    i c^   that   the 
Judge   of   eoid  '..  ourt  hsd   no  jurisdiction   in  vacation   to   Fet 
aside  the  judj'Tuent  rendered  Ijy   the    (ourt   nt   n   fnrTner  Terra. 

purporting,    to    eet   aeide    ?ud  judt:isent.      '!'he   only  order  made 
by   the   Court    s?o    far   n&   the    ricord   diecloeef:-    i?   n   s?t"y   of 
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execution.      v.'ithout   reference   thereto   the    record  ciie- 
closeD   th'  t  pl^a,)?  wers'   iiied  by   the   delendant    to    t>i.e  declnrR- 
tion   and   by   agreement    of    the  parties    said   cauee  v/as    submitted 
to   the    Court   for  a  hearing    on   the  merits  v.'ithovit   n   jury   on 
tj^e   stipulation   of  frets-    -^bove    cet   forth        rOaintiff  ie 
therefore  not   in  «   position   to   quesjtion   the   jurie'iiction   nf 
the  Court   to   <1eterraine   the    ipruee   involved    in   eaid   contro- 
verey   on  its  m«rite,    ■•f   the    Court  ij'.d   juriecJi  ctinn    of    the 
subject  Turtter  and    the   -p'lrtiey    euUiiitted    theaipelves    to    itf 
jurisdiction,    -vp  ?'bove   eet   forth. 

TwoprinciT>al   i^roundc    are   ur^ied    for   n   reversal    of 
the   judgment    in    txiie   CH.«e.      'TimX    ir    to    pr^y  ,    it    ip    firrt 
contended     y  plaintiff   in  error   ti^^-t   it  v/if  ?.    bonn   fide    •  ur- 
Ciir.eer  of   the    note   in  (juc-stion  %ut}iout  notice    nf   any  defeneea 
claimed    thereto,    nfid    for   th'-t    rceon  \?rf   entitled    to    recover, 
find   eecond,    tli-.t    tlie   f ?  cto   eti.ui.-^ted   in   tlie  record   do   not 
support   the   nvermtntf   of    the  defendant   in   error's  plen  of    . 
failure    of    conr'id  er^' ti  on.      Jt   win    only   be  neces^pary   for   u© 
to  di?cupp   tlie  CAPc   in    connection  vai;h  the  ifpuep   r^iiped   on 
the   r)le?    ^if   frilure    nf   conpit:  er'^ti'^n.      "lie   record   di?  clones 
thnt  unf^c^r   the   contrnot   entered    into  between      loom   pn<i   de- 
fendant   in  error,    defendant   in  drror  wae    to  pay   Alcorn 
|1"0C,    and  vvKB   to  five   him  a  note   of   -25'.    -e'Vioh  e^.id  note 
by  agreement  bet-.vcon  defend-^nt   in   error  ?'nri    /.loom  •v?r*E  m' de 
P'^yai-le    to  howard  ."  ,    ijrcnoh  for  th<'  rt'nson    thftt   Alcorn   owed 
i'rench  and    the   note   ^=s  made   payable   to  him  directly  in   or- 
der  that   it  apply   on   co-ich  indebtecnepe .      'he  coutr-ct  fur- 
tfier  provided   tii^^tt  cert- in  Ti-^tterg  v/ere   being   litigated 
between  Alcorn  and   defendnnt   in  error  f>nd  tbat  if   they   ter- 
minated   in   p.   certT.in  v:ny   A]  com   v-vtr   to  pay  bHcV.    to   defendant 
in  error    the   ^hole   or    po  much   of    the  pf^yment   of  i'lCOO.    and 
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(Ji    t  li:..fni;.f5 1  ■:       .ilj-aol   ti>^   ^yod;-.   ?j'3..''.'i   lo   n o Jt ,1 .3 Luqi J  9   »4^ 

'to   J'-;-.r3-MV9'i  >!   to':   b::'ii}.s   ^-x-:).  ^brjijo-j;.',   Li's t^-i on i-xqotf-rT 

.t--r£il      t    ?c    ,<;"■.'   oj    ii   JT'-r"      .-^isirJ  ei-ij   ni   ;jn3mi,§l)ijt,  ods 

-•iif-   'jibi::    ''•tOif    ,'    T-.'¥   J  c    .f-';{l    TCfX'r*  ^11    Yt H (i lnl.(j  \     b&i)Si.^Suoo 

srt^as'Hb  y;MP  'to    30s. ic-':  ^my^Ji;'  n':"i:.?';.5i/y  I'.i   'itoa   3n5^   to  las.'iiO 

.'i^^vcost:    oi    L>«fj£;^n'5    --^  •■:•-?,  no«iro'J    d"-Hii    -£o>    ban    toS'Viinii    brjainCo 

.     'to   r-f»L.j    '^'•lotfi    ni    J-An5n>j'5:M,*i   '■}cU    h>   '•  irt.>Jtn»VP     •'ili    Tiociqua 
•!  Tor   '<<;'v3.q'» 'sosit  "-)■,?  x^""    Lliv'   :f  C      .no  i.tfcx'soJtpnoa  to   atxjIij'.Tt 

■•  oso£'j':.U'   b'loo'^'c  oa'^       .;if(i;t.i?'XQ  ui-snno   'to   ^jiiiLint  Jf>    p-^Lq   Qdi 
iiioti  btp.s  ri'>i'f<v    .'dS*'  "lo   si  on  »  iJii-i"  •?  »•]:%}  ot  anw  hns   ,0O'I$; 

brtP    ,ry~')X';   "lo   .-tnajiavfiq  -jiiJ-   ^0  ifouiS'  os   "Xo  ale 


said   nott   as  was   i.ecesDrsry   in   viev/  of   tine    resvilt    of   the    suit. 
Said   euit   wais   tried  rixc    wis  decided  ai.:ftinpt   Alcorn.      It    is 
therefore    contended   by  deiendant   in  trior  th-'^  t   ty  rea^'on  of 
tht   ir-.ct   th  .t    Slid    suit  ^'a^  decided   ?»i:ainst   .vicnrn  the   con- 
eider?- tion   ior    tile  note    in  que&tion  failed.      .^e  do  not   ogree 
witt'i   tiiiB   contention  lor   undtr   the   lav;   tht   '•lOtc   v/p?'  t^iven   for 
p.    valuable   c  •neic'er-iiion,    n!-.r.:ely:    tl-ie  promieie    ol  -f^-lcom    to 
ro-pay   to  -^pler   the  whole    or   euch  part   of   the   :;lCv;0.   and   the 
amount  of   said  note   a&  laie.ht   be   necessary    to   comply   with  the 
judgment   th.->t  xui^ht   be   rendered  in  tiic-  ''■•?^ttert'    they  v-ere    then 
litigatirig.    The   reci-lt   cf    e^id  litigation   in   no  vd?e   effected 
the   consideration   of    tiiis   note.      'Hie   note  w-»e>    indorsed  by 
French   to    the  plf.intil'f   in  error,    vho  c3."ira?   to  lo   r-n   inno- 
cent TJurchDiaer,    but   in   our   -viev.-   of   t}te   crse    the   note    i«   not 
only   good    in    the   h-nde   of  jilaintiff    in   error,    but   °l?o   v/ouJd 
have   been  pood    in  the.   hrsnds   of  >rench   If  he    should  h-ve   re- 
tained   the    i.'n'Tie .      '.hip   iiolt'dng   iu    mn-norted   by    the    folloving 
authorities,   .l.ewton  v.    ,\,  3  .Clarkn,    1S8   1  l.i .  Aprj  .190;    J.'..alker 
i'Hiith  et   nl   vs.      eotein  'iruf?t  a.  Ounr^inty  ^o.,    15' •   111. Apr;. 
£(b7;    u.'if;e   v.    i.e^/is,    66   j  13  .6"4-'^ie.   "defend -nt   in  error's 
rifciit   of    taction,    ii    any,    ip   n«/ii'^f'"t'    'Meorn. 

In  (jHi.  e   V.   Lewis,    empra,    tJie   court   .pt  p-T^e   616   snyc 
"Treating   tJie   rspre&entation?    •••ile^^ed    in   the   plea 
as  aisountinj.,   to    i   contr-ct  bctv/een   tiie   plaintiff   nnd    the  de- 
fendant,   ^e   iHil   to  perceive   a  yt'-nt   or  fai.lure   of  conpidera- 
tion.      Trie  filleg?-tion  i"-,    th- t,    relying-   upon   thepe   represen- 
tptions   and   proroi  jr-ce,    and   i?r   no   oll^ter   conpid  eration,    the 
defendant  did,    etc.,    ""hee*^   rei^rt-sentation?   F.nd   r>romipest, 
then,    v,'er-     tiie   crnfid<  r.'rti'^n,    and    the  luipfortune   rith    the 
defendant    ic,    not    th'-t    he    did   rrt   )in-ve    their.,    -^r    that   anything 
hae   rince    trnnsjnired  v.hereby  he    is  not  perinitted   to   report 


-nco    :3>^L*    ntv'j  i-.    J-Si:i:-,-^E   b9!!-i:;;jc>    ^  ;>w  J^i,./.;    b.£?3    J'-.ii'   J-O/Vl   jitf 
-  .7. %t!   Sou   o.b    -r-       .jjfj.L  ti-jo.   ji'iJ-^^jjp   niL    -3>''oj:!    :i-.tJ    tn'-j,   hr?i;«-,Tiojjfi8 

H.>'j    fl:ixv;    Y*"  ■■*'••''''■■    '■'' ^    y;t;!5s  :>ovjn   acf   v-^J-ijifij  f^  fs   aion   bias   lo  JntfOAm 

.■-•:, '.-.Vi.r    .i":-i-.    C'^    :u    (irx;?-    ;:     f  '    ^i.-'i    l-i    j/i..;;oi    DiH'    .^yU j.nii-tiii. 

-.■>ni:  r:<-:  c>,'  ,-,1  ...liMr-,  o:'iv  ,'r>-fj  nr  I'iri.t  r;  jf;!.?  oiii  o.*  /{onat^ 
:-or'  "  i  '^.fn.i  '-^V'.;  '?«  ^3  '.  '.?  i"-;  •^■^iv  -:,jr,  nf  fit-  ,-yir  ^do-xu^i  inao 
.t;o.-r  o-;/'!  ,.t;i'"'  , -^  o-^  7.  <9  ;1f  ):' i'.tnif;  r.T  Ic  •?  IV-. '•■■ ;  ^  S'r'J  rii.  yoo:.^  ^IflO 
-^•;    ,v>^/.'    hi-K'.-f-     M=    '■  ,;     'lr>iT-''i'!    If'    chjw'.i    'KtJ'    W£    bnr.-,i    n'jt*i*j    9V/;rf 

, -:'.  f.«..'. :.    ;      r,    .;/.,;.'[   8^  (    , --x-it- tu.  C , '.    . '/  ftrij  *»-*.'   .  aoiJ  iiojicfUB 

.    q'^,  Ci  L     '61    ,.0'-'   Y'J'n-  iCii!.'!    .v   J'Mn;*  uxn:}f!'^:-    .p/   .1*1    ^b   iIj  iiaU 

■^''tf--:    i'i   :i- ;n  ■  r^^  ■  >  i.  3  :     .  :k  . -^    >.nL    Co    .^ivs..    .v    3:^00    ;V8vJ 

■■/'.•i;,'    .'{.tf--    .»r:iJj\o'i"  ti'T  ;Mrt    ..Tf-'    ,iv- i-f  ;"S}!')i'^«io  sfi^    iisw    ^iiviri.'- 
itO'\^'i   oi    'i9t;?ti«i'>c'   Son   BL    'id  \!/i s'xeii//  h&iiirga/vxi    'ionl'i   aail 


to   them,    but  merely   ti\rl  he.   has  not   received   the  benefit 
from  thciri  which  he  -wae  aiithoriaed   to  expect.      In   othttr  vords, 
he    signed   the    bond  upon   the    f.".ith   nf    rs   contr'^ct   v.-jth   the   nlaia- 
tiff,    y.hich   the  pip.intiff  Ylpo   vince   failed    to  keep.      Thft   ce.se 
vrould,    in  princir.l<?,    hove  been  no*-isfc  (^liferent  hnd  plain- 
tilt   r.grced    to  }ir\e  pnid   hin  -    pxan    of  rr.or.ey    by  r.-   f-ivcn    dr>y, 
in  conpid  eration   of  hip    eigning   t}ie    bond,    «ind   Then   the  dny 
arrived  failed   to  make  payment.      It   coiOc'    pc-rcely   be   clTimed 
in   fn>ch   a   c^fre,    v.-hile   the   .-'efendnnt   Tn'onHd  lirvc  had   hip   remedy 
upon  his   contrHCt,    tlirt    tliere   wap  ro  coni?id  (ration,    or   that 
it   had   f.j.icd.." 

v,e   therefore  Jiold   ttint   the   court   trred    in   findjrig 
the    iscucs    lor   the   dcf^ndrrnt    in  error   nad   t>i' t    the   court 
Srho\i.ld   iiave   found  the    io^uer    in  thip   c^pe   for  the   plaintiff 
in   error.      The  judiosient   ir  r^ver^ed   and   the    cr.wpe   reumnded. 

Eeveryed  p,nd   reminded. 

Hot   to   he   reported   in  full. 


-7- 


,  ■bio.";  -i3j{.+e   ft:;:      .jTj'n;':^  oi    )>asi*xoa5^u«  asw  mi  iios,i:bfr  I 

-niiBiq    ■;-■>,■;   i'i-^i^llip  yo.i.'»o,t   n?v;K-/  -i."/'-;!    ,  fjJT/ioTi  iq  ni    , 
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v.-'ic^rf-j    yi/f    ii;>!.i   ,:5/.-,f   hi;;';-r    Jr?" ^^9l^ :■    9.7;'    ;>i  n.lri?    .ss'so    .?    ifows    Ti 
J  .stW   -in    ,. '•:•''. c.tPT  >  f:)i-i^-o   on   »?n'i.-    f)'rs>.'(i    Ji-uf^    ,;}  ;)>".'X.tnoD   gi:'t'  ffo.'Tjj 

,>>J:itni*    ,ri.'.    ii'^-,,'.: '<    jr.ij.:'0    •J:l.t    .fail    ij.f.nil   i^Tp'iSTOfiJ    3.^ 

Itnco    r>i)..'    .     .;;    .'.ofl   'icats   iif    iii^'.  lax**  i'-3i>    iitf    lof    s.DU:!Bt    3«iJ 

?jiS':va.=^;;'a'i"   aiiur^o   ;j'I.t    bn>j  ii-i)'' ^^/^}•r   3.1   i-n^>-4;|put  ^'■^'       .10113   ni 

.  b  ^  '.>fr  ir-fs::    bci  -r,    bt^f:  x'i  if  a  - 


«V« 


•/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mg  office. 


IN  TESTIMONY  WHEREOF,  I  have  set    ^ 

at  Ml  Vernfi/i,  this ^./-i 

A.  D.  191. 


hand  and  affixed  the  s 
i^L da])  of 


Appellate  Court 


o 


/  ( 


^ 


^-        {  /X 


\„.,^ 


Opinion  of  the  Appellate  Court 


\  ■  AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesdag 
■n  the  month  of  October  in  Che  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  dag  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harrg  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


/ 


GRANT  IRVIN,  Sheriff 


And  afterwards,  to-wit;  On  the  seventh  dag  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following : 


T he    'vine  e n n e  s__  5 r  id^e  _  C  o_j_ j__ 
Appellant. 


No..;n7.. 


MARCH  TERM,  1919. 


Lldor3do...Drainafe,e...ri.st 

- .o.t..S.pJ..ixi.e....Cnunt^-.^..J.l.lincA..::..^., 

_ Auiija^l^g 


il5I.A.  650 


ERROR  TO 
APPEAL  FROM 


Circuit COURT 


Bsline COUNTY 


TRIAL  JUDGE 


HON. 


A.  "'.  "^-EWIS 


Teno  ^o.    27 


]n   the   A^tipellate  Court 
i -^urUi.  '  iptriet 


/{.  enda   ,:  o.SS 


I  ne    V I  n  c  c-  iin  e  E  ^--  r  a  '3  £.  e 
L  uBi  any,    a  tor  or-  tion, 

A  .'icj-  "i  .•■•nt 


) 


215I.A 


vs  )      pnrjrl    frcari  '.ircuit      curt 

i 
o-ldopMCio    -i-"ai/)r. )  e  DirLrict    )      .valine   c  oimty,    j:-ii.ioie. 
01    Os^liiie  County,    ll.linois.y 

A., pel  lee  ) 

Opinion   by  .  o^i. ?,    J. 

Jill  action  in  ae-.-unp^'it  waf^  in?ti tiitfed  in  t]ie  tircuit 
Uouvt  of  vjtJ  ine  County  by  an.a'i;i'nt  f.,:-inrt  ;  -'elleu  tor  the 
coiitr-ct  prince  oi  t';/o  bridt.cs'  C'lnj' true  ted  '-^y  ^pr.  c  ij-ant.  Aj)- 
pellee  iileci  a  tiencrf-l  '•^eraui-rer  to  tyic  deo'J  fir-'ti --n  vVdch  ■''"s 
eustaiuod  by  tl:.;  court  '■;?  to  ''e-ch  count  thcx<-oi''.  AT)pe31.^.nt 
h."vi?it  elected  to  '•  i^le  .y  it^•  cesnurrer,  juc,  :iient  ■<';-'?£'  ren- 
dered -^jPin-t  it  in  b^r  of  '^rti'-n  nnt?  for  co---'t«.  Tn  reverse 
said   judyuont   ?pri<rl  I'Tit  T>ro'.ecutee    tl^is   ^-treal. 

Two  prir.cijsl    ciue   tionr  '^re   r'^ired   r^c   di&cu!--ned   in 
till     urief   filer!    by    tat    r'-jrtie  p  hereto.      .irvt,      ?    to   T/hether 
or   ':'t    QjC    decXarrtion    filed    in    tJii"   c-?e    c -'nnir^t'.-   of   tv/o 
counte,    !\    st>ecirl   count  -.no    tut-   co-    .on   covnti?,      r   '^nu   eovmt 
only,     -nc    ^.'econd,    il    it   (v-npirte    ol    tht    cor-i/.on   coiuitp  nn6    a. 
eptciRl   co'jnt,    n  ?-•   to    vi;ether    or  r.ot    t>te    f-necial    co^nt   ir    euf- 
licient   ior   "ppellr^nt   to  r.^untpin   itf'   ^llet-ecl    e»i(!?e    of  pction. 
Ap.'.'ellant   ini?ir-t?   t>.ir  t   ti^e   declaration   cnnr^if-tp   c i   on.y   one 
count   and   ttvat  wn-t   pur    arts   to    oc    Uir    co;.:  on   c-iunts-    lollor- 
infe.    tbe    ppeciri    count    phoiild    Dt-    rtf'rded    ?<  -   nf^rp    onrnlnpn^e 
ior    tiit    re-?-"on    that    tiie     -rjecif'l    cr-nirt   doer   lip.t    c^fl    'vith    the 
ut'U3l,    ordinnry  ?;*-,<'    j.etal    avermentB.        e  hr^ve   ey-'ifined   tJiie 
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IS 


count   and    ?o   lar  ae   v;e   csn   olperve   the    only   owierion   Iron   the 
conclution   oi    the    pptcisi    i-ount    \e   t>.-.t    of   tht    p-<^   dnranujm.      It 
iE    .).ot    necepeary,    in    '-rr   jv>d;.;T;ent ,    tlir  t    the   ?>d   dp";nvin    ?hould 
iolloy?   tiiir   count.       xiie   unilci-oi   'Tn'tice,    ?  i?  ve   I'r.cerptpad    it, 
i      to      iace    tin.   nd  u.^mnuj..   at    the    cr.d    ox    the.    cieclrr-' tion .    It 
thfc.n   n-^j   lie?  \o    rll   countf'  -which  prccece    it.        ru?t   v.    '  -yne, 
15  iii.    tcc'^;    ..  ,.<^    ..■  .1...  v.Co  •  V  .    iJ  J  ■^ ,    14v-   I  I'l  ,■  !•■.-■ .      /^n   exnni- 
nr'tion    ol   this   declrrtition  iuliy   sRtir.iirp   us   th-'t    it   onpiete 
ol   tvo    counts.      ^'  cpGcial    ooi-nt   and    tiiC    co.r.on   cov.ntf.      A 
i^.^xitr^J    cieourrer   to   -'■   f*  eclp-r-tion   cont'dnint    t'je    c^hv'.on   countG 
pnd   p.    ?Titcif->l    count    is  rirojir  r]  y   nven^uDt  (-^    •  ►fn    inc    coT,r-.on 
countr      re  (.ooc,     'It}!:    the    ?■  coinl    r-ount    iv  bnc  .    inap-^',     .'toi-.t 
i.  Co.,    V.    ;.oep,    1L>1   111,    592;    reni'lck-on   v,    '  r-irAMclr   33 

in  .-.i^'j, 

CoMneel    lor   tp^jellee   in  t}ieir  brit.:    oncecTe   thnt   if 
the   decif^rption   ccnsiptt-   of    t"vo   count-,    one    of   t.ieTn  the   cor)-- 
mox\  counte,    tng't   a  <.. t'-iu-rrt-r   runninc   to    tl...    t-ntirc    declara- 
tion  iiiioulci  -[jrorierly   ce   ovLrr-aled    jti.-    a   f.^ili/re   to   rJo    ;;o 
vouia    cc    error.      Lcur.fci    ioi'   •^i;j_.:fc;i  .  tc ,    .'io-«Jcvc.r,    re^uept   thpt 
if   in   the   judt.ir.ent    ol    t;.ie  c-^urt    t^it      eclnrstion   c.'ontwins 
t^LC   co:.!!.on  count?  -tijct    tii.t   couxt  .-^isy   o^sr   on    tiie    r-uiliciency 
ol    thfc   F^ccif^J.    count  at    its    eiiiiici  ency  rill    ce    involved    on 
a    it-tri-l    ol    tht    c?  u.'^e .        e   i.r-vt,    ti.tref^re,    c  ^rrniinc!-.;   the 
eptciRl    coLUit  v^itli  rtierertcc    ti/treto.      ""ht   c.-i-d  ent ion  r.i^re 
by   :■-  jellefc    on    thi  t-   (ueetion    ir   thrt    the    e-iecir}     :oi-nt  doe? 
not    ?uf  ficifintly    pct    -\it   -  n*-'    f-vcr  per-iorinrnce    nf   f^i    the   wst- 
tc-rp  neceesr.-ry   to  he   rtllet.£d    in  orrJer    to    ?ho-a'  •■;    rifht   of 
recQ-very   on   the   pnrt   of   ar>'u-3  1ant.      '.•}ifc-    iav;   -i^,    th-^t   -a  t.  en- 
er»-l   ptateraent    in  &   Ueclr.ration   of   the  Tifcx-ioTT*  ance   of   the 
prt  cu  "ent   c    nditione-    i&    sufficient    on  f.:ener<'<l    ..emurrer. 
whel^n   V.    .as?.    Londing  «k  ii»8.    Co.    ?05    113  ...pp. !!  32.    'Jolonial 
ji-utual   -ire   Iub.   oo,    vp.    <ujlinfe-.er,    112  App.    302.      It   ie 


iurther  the  Isv?  tbnt   the    ultirrir^te   i?ct   to  te    )eTiovir:.i::\  need 
only  liQ    Eb^ted.      'iiit-    ciicu,ni?t?'i'tcec  vriiich    tend    to  r^rove   the 
ultiiri'te   tV'Cti?   csn    be   vped    /or   the   r^urporc    of    evi  'enoe,    lut 
tiiey  ii^'ve   r,o  -;].>'Ce    in    t>ie      le-^'-^inf.' f-- .        .■oylii'r,      <='i'!y   1^^ 
A)>>T.    236. 

"he   uec].r=  ration   ifi    ti  i  h   cee    'ttf'    -vit    i.'^t     c-intr'-ct 
i'<..itr(^nn   cinri    ';ll.;tt-!'    fit  11    coiiirj  innce    -J  tre'-.it>,    -^nr:   thr    cori- 
ptr.-ction   oi    the    fcric;  ee   m   j.-e.er,ini    vi  th   -rid    c  ir  t.r-'ct .      J  t 
luitx'.i..  r  riJtt.fcs   tb.Tt    tiiti    jri(.c>p   v  ere    f.c:ce'  teti    iiy    tht.    <3r'in- 
at  fc    cor).:a !.'!•■■]. oivcrc    of   tht;    ar^inr-ge   Ciptrict    "nfi    t  -r  t   nn   or'ier 
Vfr-.£   iBeuec-    thfcx-eior,    bit   th-  t     'O  ^-.'BtX   oi    :-f\iC    ir:.-r  h-^-;;   V^esn 
paiO    ;n(-.    tJ-''t    tiit:    c'.r^.infe£.  t    cc  rotui!?-ioMtr  e    riliirer.    to   pny    the 
priri»e.      '/,ie   in   qvt   Ju6.4B.t:nt    v--.;    n.flicicnt   to    '-hr-v.    p    ri{.ht 
01    recovery   on  the  -jwt   ol   pi-^f  llai-;t,    epofci-^'j  ^y   in   view  of 
the    ff.ct   tiirt   a  t  entrpl   e'er;, urrer   only  wf  ?   li'Jed. 

It    ic-    s';t.  cif ic?lly   n r^wcd   by  counptl    lor   ^7):)f]'iee 
thrit    t>ve    ';ec]    rr'.tion.   i-iif'   to   p.^ct   tii^t    t;.e    contr.-ct  -wrj?   let 
to   the    ioK.ert    uic'der   ni'tex    t.f /vir^    "  een   -  f/ v  rti  ^tr'i    t-nd   pubjiched 
ap   reuired  ty    rtntiite.      '.Jie    nlle£,f^tion   --if    ti  s    aer:i  ?r''ti  ^n   in 
connection   t).;ererith   if^   ^^p    ioUov.p:     "'he    r-'it}    '■  ity    -'f    Mooreido, 
t>y   itr   'b  ly   r.i.t^  orj-ed   olficciri:,    rmd   tec      ioorroo    ..r".in?'<..e 
I'irtrict,    by    it3  dr;'inat:.e    co<;..  .i«>^-i  oiX'r  rs,    h.'- vin^     r-t;  vertiped 
ior   uidf;'   in   the  j.unncr     no   lax    tuc   tii-.t-      rovxced    ;;y    lav  ior 
Uifc   iurriir?hir(e    oi  >;iHteri?:.l  k   tjifi    Inhor  an<i    ior   tne   c-^ns^trv'C- 
tion    DX    s?^id   tv;o    oriflt.ts    'lorcpp  id,    aiK.    th>-.t    tVe   plaintiff 
hfvini;  -vt   in  it.v   bia   lor    tht    iuri.ipuiafe;    ol    .-fiteri'l   f»nd 
the  lilrtinti-If  ha-vint    put   in   it;;   hid    lor   the    iuraiehijig    ol 
BPio   hricli;es»    u.:,teri--.l    ana   1?  uor  ^^ad    :ior   tfv     con;^  tructi  on 
oi    t-aic  hrid^-.ee   .ond  tr.c   pli--intixJ   l-eini,   tiu:   lo^'^c-v'-  hiddtr 
for   said  \-'or3c  and   me  terial  ?  afore  paid,    the   coritrficl   ior   tVie 


f  1113(113111104.;    of   BnticJ   brif!£CP  and   the   necescrry  ia^or  and  nater- 
IrIp   i'or  thti    cone  txuc  ti  on   into  plc?ee   ot    the    K<!.ici   bridt,es  at 
tiie   pl'ce   aiorespicl,    v/'p      r;,    to-73it:    the   a.'-te   rloresiUd    r-i- 
v.-rded   to   the   plaintiii,    etc.  ■      .'.'i'dr  nvirracnt   i;-'   ?!'iricient 
i'or    -.^int,  llant   to   rj='.intorn  itp  cction  ii    f.'Ui>r.ortco  ty   the 
proois.      1  fejoplf    V.    ^-xriptr-vi-t., ,    et    rl    196    1  U  .  ..r  .,.  1^9, 

'iVe   hold    th::t   t)tf   trinl   c  :x  rt    erred    an    eu  h  tf.liiing 
tht-   oerjiux'rer   to   the   cec  jar;  ti  ^'n    in   ti-ir   cnee    a-'Xi    t.>"t  e- ch 
count   thereof   le   ^nii' i  icit  rt    in    i^v  to    ■>':?' rr-'' .it   ■     rt-covery   in 
ajroel  1  ant "  e   fr^voT   li    Rii>-r;OTtec    by    tiie   proof  j?. 

Juf't^nent    revfrpefl   f^nc'    cpi'fc    rf  .^.nn'-ied . 
liot   to   he    rcoorted    in   lu]]. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  (he  above  entitled  cause  of  record  in  mv  office. 

W  hand  and  affixed  t^^^ealaf  said  Court 


IN  TESTIMONY  WHEREOF,  I  have  set 
at  Mt.  Vernon,  this 
A.  D.  191.1.'. 


dag  of 


.IC:^-^  :.r..i.^^'^i>^ 


^ 


c 


c 


'■>         / 


^  / 

Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


GRANT  IRVIN,  Sheriff 


And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words /ind  figures  following: 


T.   E-    i'^Vf  edlerj^_ 


Ar,r>el  lee 


N0.J18 

MARCH  TERM.  1919. 


/ 


/ 


■■/■■ 


..AdiHii...Sc.hi.cJiLei;aanzt* 

Ap.p.e2.1.azi.t.. 


8/51X650 


w  T^ty-an.T. 


ERROR  TO 
APPEAL  FROM 


/ 


Circuit 


COURT 


...3.t......ai.air COUNTY 


TRIAL  JUDGE 


HON. 


GEORGE   A,    CROW 


)    * 


I'errn  i.o.    7>ti .  xn   the   Ar-p.-ij  ■  tc-  Cr^vxt  v^-ea(3      tto,56 

0 i    J. i  1  ino i  p ,  ^  ourth      i  j? t, ri c  t 


T.    .  .    fxiffdltr, 


215  1,A.  650 


J 

)  .t.    flr^ir  County, 

A<!?»ri    ...cijickendp.nz,  ^  jjlinnig. 

AppelJ  j^iit      / 


Cpinion   by   •- o^^w,    J. 

T/^ip    ip    i-^n    'T.'!- :' i.  Iron,   a    Vfrf'-ict    a:.    .,  uv  ^;.',trtt    Inr 
!3'  .7.    in   i'jivor    '-1   '-■:■. tl  ]  if  c,    renoej-t-u    ■>    t*.e  -^ircit  --ourL   ^jf 
of, .   t.].;-,ir   '.  ountv  .         'xic  c. -i  pt   v;:-f?   Jji-!?t    trieo    in    n    ju.tice 
Court  "here   a   jud,  r.ent    in   1?  vor   oi    ppj.ellet-    •  ?>?    rcrioercd. 

ADviellee    If   jd    l>r;;?t;-r    "ii-viiii,     nc-.;:-.  jr      t.    .•  iuory,    i  "i  i  . , 
and    Fi    •  (T.lle©    io    en^-.a^  cd   :in   -prchspj  rv.,   ~  iik    irr'r-,   t  ■  n?)tr3   in 
find      round    %rint    villntc-,       ''-ooljee,    •■    cm  "r- t-^n\i' :•    -■i    vrell'^nt, 
XT^t    L<  in,'     si»tiei  i  frfi    ^xth    ^i'.e      rice    ■»'<?cc  j.  veo    i  ;r      i  ?<      i]¥", 
inV'-ii'^''-    ^^   ^ppfl^r.nt    in    t.':r    1 -^l.ter    rirtrl:    "1    •' "nu-  ry    or   t/* 
lirpt  --^nrt    ^f   iebru"^  r   ,    lylh,    a-'   to    the    i-uturi?   ?jricfe   nX   «iilk. 
>pr!el  iee  WHS  a<lvi'>€>d    oy   »  ':)ell«nt   t>f- 1  he   V:o>uu    ^ay     S. <'.''' 
>'fr  c'wt,    ii   ••>(■;,  ellee   woul<..  keep   %i\e    i?ur'_  I.  ?:•,    ■-no   .-i^.ti^-  per 
cvt .    ii    hfc    did  rtf't,       itn    '1      C!::i(.s    lU  i    lOf    rj??i  jifv..         y   Set  ep- 
in<-    iiit    )ruT:'li3i?   v-'^iT  mjv'nt,     tij- t   -i- r  •  ll??i^t.   "  >uif;    :t*-c».:ivt.    ^such 
ttii  lib   a?  he  CO-,  id   or   c   t^g.   to   h---iid  le    ^nd    tViat    vh..    ifii-fice  w»p 
to    be   retsined  hy   tin     pe.i;Ur. 

it   apvitiars   thf^t   np    ellee   dtii vere**i    to   r.^fJlant    in 

i,;?.80  pt.r   cvvt.    and    in      :\ich  Ivla      :  ,  fi,fi    l;g.    Irr   ^  ■  i  ch  he 
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received   '..>?, 7.    per  cv;t.les.vini,   n    brJ,.^MCfc  «?   c?!--^  ii.e-i   Ly  n^-rcl- 
Ifec   nx   4'. /■  pel   cwt.    due    m    I'tic    xei.ru'--. ry   sales?  wm:    b'V  t-tir 
cwt.    on    thts    ..Rrcii   eaiep    or   a   total    of    ^. S-  .73. 

vhethe.r  or  ii-it    trxre   vf??   surriup  -vich  aiv  ifii?;nt 
did   not  CRie    to   receive    frotu  apr  eilee   cicep   n-.t    cDe'-Tly   r^^'-ie-T 
frora    the    evicience.      Appellee    'tptiJieri    l,};-t    Vre   rli'!    rirt   de- 
li'Vi-.r     .ilk-  to   a^cll'-nt   every   day   nria    tVi-  t,   .se   kept    tr  t:    -riir-l.!?, 
7'hereso   tiu.    vitncrp    inr   ?^vpei.>r-nt   wi.o   recei-veo    i;.e      ilk   tee  • 
tilitif   th-t   ppnftllee   ^Pi  i-verecl   every  dsy.      Jt  v.?f-  und  'Ubtedly 
Rppel  ifint' «  (5i:ty    to   notify   spr>el  (ee   not  to   df-liv*.T  >>ilk   if  he 
liad'  ft    FL-rrl ';?.',    ne  he   wr.'-    in   >■<      .-> t' i t i  on    to    know   t)'^''t    fr^ct   rand 
nr;  mbU  6(--;  •wnp   n'^t  .       Arrncl  T  •'.nt    .^f'-  it!»    •  e  "i  ifl    p-'t    '•r>    n-tf.i^y    •5.vi- 

ell«-.c.  In  thij?  rtn/.e  of  :,re  evi'^ence  vp  fve  :  ot  ':ir>if>f?ed  to 
(ii?turb  tJCiC  verdict  of  the  jury  on  tii?  controverted  .'Uention 
HP   thf^    iindinf;    ip   r^ot   Oj.  nifpt   tlit  Tfei^ilit   of  the  pvi-'ience. 

Coupl^-int   i?  Mnde  by  apr.tl'j  !?.nt   of    ceit?'.in   reirmrKe   of 
coun':'el    lor  a^^nfilie-e  niAefeitd    to   i.-.  ve    '.een  jir- .  e    m      ip   .-^'cdi-ess 
to    ihe   jury,     .ut   t??    tiu     reoiRrks   r  owi/i-^ini  d    oi    -'t    not      rop«?T'ly 
prererved   in    the   t-il]    oi    excq.tin-ip,     tj-i«y    cannot    ;:c    reviev?rd 
by    ti.i?    court,      il-^yp   v.    i<rOrJf^,    ICG   111. 3(6:    ocott    v.    .i^^pJe, 
j41    ill. 19b;    liarll    v,      eople,    99   lil.l''3;    '-Irnrlc    v.    J  u/'iTriu<_  pon 
1?..     A-. p. 61.-;, 

Conrjinint   is?   u'lpo   nnoe   th;  t   '^.j.-e.l  i  •-•nt  wp.p    ').niy   nn 
a^fnt   in  T.urchr>Fing,   the  milk   in  question   ?>nd    tht-iefore  r-nt 
M.r^}3lt  under  thf:   circimptejicee.      'M»  contention,    if   true, 
v/flp  a    siubetr^nti"!    dcfenre  pnd    pl:ou».'   u»ve  been   mi^ed   in  nr)t 
tiTiiein  tVe  ■iirnrer  manner.        Tie   ippue   i?  r''i?rd    f^r   ':.be 
liret   tic.e    in   thip   court,    and    cs.nnot  ftv?5ii   tie    ^.  -fe-l 'i  nnt   ae 
a   'Jefenee,      A-^llfioe   v-    uatce-',    106   J  :^1  .  v'llL-;    ..  arkt-   v.    .co-le 
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..o  coi:v;  i^^int    i?  t  .■  •  e    of    Um     x^iijiij;    ol    tf.t    .  ourt 
on   1:<G   instruction?. 

i  inainjT     .o  rfverpi-o le   errnr   in   tr.p    rscTfi    t}'.e 
judgment    of   the  tri'--l    court   v.-iH   tt;   r.  ill  r:.:t>d . 

Ju<ij,rn,tj".t   -ij  fi  r?-'Cfi . 

Jsct    to    i.e    nji.ortert    in    iul":. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  affixed  the  seal^said  Court 


at  Mt.  Vernonj^this 
A.D.  191  ...Z 


Mkl.£c^//^-^' 


c 


o 


W'"  y 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice.  / 

Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


GRANT  IRVIN,  Sheriff 


And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court  atMt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


..xJ..e...l'.i..Qii.i-e...ai....Eii£...>^..t.a.'L.£...j:).l 

..Lll.i.?l-Q.i.s.» .iJe.l eMan.ts...in..x.i:rorj 


vs. 
NcJ^.L. 


/ 


./3.ilA0..i;.y.S.Si;.i 

Piainxiii    in  Lrror 


fl^I.A.  6 


ERROR  TO 
APPEAL  FROM 


Cauntx COURT 


'TPn.K:  ■-  m 


COUNTY 


TRIAL  JUDGE 


HON. 


IsLALY    :  .    GLtlJlT 


Term  l.o.    21.  In   tne   Ap-.i«?llnte  v. ourt,  ■^{■lenda  io.S 

otnte   ol    illinoip. 
October   J  enn    'i.    J.    1918. 


Tlrie  i'eo  .le   oi    the      tr>te  ) 

) 
of   lllinoie, 

^/efendants   in  irror 


.S15T.A...  6-5 


vf?,  )    >  rror   to    the      oi'^ty  C'Mjrt 

;  of  >rpnh'!ln  '  ounty- 

iiilvo  J  I'-coi,  ) 

i  1  n in t  i  J.  f   in   •  rro x .    ) 


Je.ni  let  on   J. 

oilvo  lucci,    thfB   plaintiff    in   error,    '.•."'   trjed    in 
the  County  Court   of  j  ranklin  I'Oitnty,    under   nn    inoir-jtrnent 
coritaininf.   Pix   counts   c]i^ri:,i.ni,    hin  i^'-it);    pell  in,-     irito:':ic^ting 
liquor   in  ^.nti- C'^loon    te  rrit  "»r7  .      >'^  vlury   Icmnd  l.ir,   i  v.ilty 
under  e-.ch  count   nnu   '^.iter   -i  motion   i  or   fi   new  tri--!   nr\6    h 
motion  in   -^rre^/t   ol   ju<^./-r,r:nt   Lr-d   heen   •-'■verrultd   tiic   cov-rt 
ordered    the  pl?7intill   in   eror    to  be  committed   to   trie   county 
jail    lor   tniBty  d^ys   ?)n'l  ^p^e^^sed   s   fine   of    'hirty  Vollsr? 
under   tVie   iir?t   count   of    tho    indictmpnt   and  r)f:POoi?ed   ?    line 
of   Thirty  I'oll-Tr«  under  GPCh   oi    the    other  oounts   and   p.^ijud^ied 
t>!.e   costs"   n;;,sln?t   the   plTintiff   in  error.      It  wt?«   further 
ordered   thnt    if   the    fine?   -ind    copt«:  v/er^?  not  p^i<.'    ^r   •secured 
before   ti;e   e:!coir'-- tion   ol   trie   Jail   f'entence   the   /i'i"(^    ■vrf]    copts 
eiiould    be   worked   cut   on   the    «trsetp   of   the   ''ity  of  J'cr'ton. 

The  ^  round <=  urf,ed    for  rcvrrp,.-:^!    sre   t':-t   t>.e  rvi'ience 
ie  not    euffifient   to   ?;u.?t.'--in   the   verdict,    th  =  t    the   trinl   court 
errec.  in   the  fiajciseion   oi    evicitnce   f-r.d.  in  ,'.ivin{:    in^-truction« 
one,    four    'nd   live   at   the   ieoue?'t    of   the  ifo^le. 

Lnnie   onide"r   te^^tified  .  e   h^<d     urcha^ed   drinks 
iroKi   the  plaintiff   in   error  aLout   ten   titr.O",   ^  ith.in   (-i^^hteen 
nicnti-is  prior  to   the   return   of   the   irjdictraent,    V.vit   it   tasted 
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li-ke   'beer  araci   -wouid    intoxiCHte .      Orlan   ^urklt.t   t&--tifiGd    that 
he   1.!0U{  lit    liqimr   f^even    or   eij  ht    tir;f»D,    thr.t   \yhen   iit:   Tinted 
Tf;3oiskey  he   would   call    lor  frapfi   juice  and   the  pl--iin-ii.il    in 
error  vjould   rell   hii.i  rmi^kny .      it  ayiiiepiredi   iroui   tl.i    eiicence 
that   the  ]>lA--ce   oi    nirineeo   ol    pj?lritifi    in  <;rror  v  e   ^t 
101    ;■.  lor  Hi    -/tfte    ijtrfret,    Chriptopner,    lliinoip. 

The  i  feo    le   clfered    in   evidence   r   ce/taiie';   co-y   of 
the    rtcord   of    the    intern-)    l-evfr-ue   '  oil  f-clor' f    '■•■■'ly^c    ■■•ucving 
the    i.ayBient   of   the:    preoiftl    trx   pp  .s.   retail    li'ior    :  ea3er    by    , 
ii.   iucci   at  Ivi'l    '  .    liortii    :>tate    ,  treet,    chrirtori-e r;    the 
plfeintiil    in   error   nljer-ted    ?nri    t/c   o' jfction  Leiri/-.    ■'v*:- rruled 
tiiK:   certiiic^te   v.;?^   -ifir-.j  tted    in   pvi^'en'^e. 

In  '^'he  i-PfOr>lf    V.    Jon.ir  J'rr]r  ?'\'«   1 J  3  .  A"  ■  .  F:''"4    it   W£i!? 
held    that  a   certif io^'te    ol    liV'    charr'ctc-r  •?'--'S'   coo  ftont   evi- 
dence.     'I'J'ie   court,    rX,    the   ■  prch   "f:rTa,    1919,    in    ■'..he-    c~ze   of 
The  1  eople    v.    Kucn,    not    re-norled,    i^flf?    likcv^ipe.      i.o    snrffi- 
cifnt   reaeon/  appf-^r?  vhy    the  holding,  t?    rV'oi  3  f',      fit    be    loll'^wed. 

Ihie  otgection  nv?oe    to  the    fifth  ins^tr-o^  ti'-;n   Is 
ti.at   it   wne  not   warranted   by    the    evide'X^e.      '\}.:.if'   i?     ^n    the 
tiieory    fchot   the   certificate   of   tl-e   Intcrn-'l    iu'-ver.ue  Collector 
WRic"   noL   coiiipetent    evi'ience,        he  holdiat     on   thr't   c;uc7tion 
dippoeeH   ol    tliie   objection. 

The  i*eop.le'?   iirst   in^trvc  ti -m  •^nncwncc'-   tj.i.-   rile 
t}i^t  it   iw   iiot    reqitired,    in   nr^er    to  wprr^nt   --^   conviction, 
thrt    the   jury    bp,   i?nti?'fie4   r.-^yoTU'l    ^-11    reRT^onf!!  3  c   rjouht    of 
©'■ch  linK   in   the  chain    -^i    circufLirtr-ncer  relied    ou  to   estaciish 
liie  £,uilt    of   the   deft^ndpnt    but    it    ir    p'jfficifnt    if,    trJ:ing 
the   teetinvony  pll    to^cthrr,    t.hc  jurj'   ^re    p^ti-rifd    of   the 

S 
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The   lourth   instruction  t  ivtw   !->t    l},v   requert    of   the 
i-eopie    teilp    the   juiy   ti'-^t    tl.e  preFVia- ti  on    r1    i    ■\OQi  ncc    is 
not    intended    to    pi-iielrl   any  4,uili:;v   person    'r.ut   to  ''Ttvent,    ro 
iar  oe  human  fifceo'-icr  cm,    iht-  conviction    cf  n  ■    innocent  mnn. 

Inrt'tructionp    ririjiJ-^r   to    fuef-e    inftru' ti ''■' p      re    Irn- 
quently   /  iven    in    criminn.l    c'f;'tf    rnd    no    c^?e   ?  -  f    been,    cited 
vhere   fiti.ier  ''■i?.  ?    i-e^n   condemned,    n'^r   rjoes   "^ny    ^e'^ron    •   >pe?r 
why   fnt-y    fhould    not   ;   've    ;.ef.n  (  i-ven    m    tiie    ci-^n-. 

'Die    jury  )isvirt|j.    iiecn   f'tirly    ins-tructtd    ^y    tiiv;    coui't 
and    finding    no   r-- v^rr-rihl  e   error   in   tio    iiiFtriiCli  on?    uov   in 
the   aoMispicji   oi   evlrUnre    f-ind    t:';f-   ju:ry  ;.  .\ia;-     inund    fne   plPin- 
till    in    trior   ^.uxlty,    tue    juut,?..>.-nt    ~>T    ih<:    trial    c;vurt    will    not 
"be   Qisturccd, 

iiot    to    toe    rtDorted    in   lull. 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  m  ha^d  and  affixed  tSe^seal^f^said  Court 

at  Mt.  Ver^,  this /.J^- day  of  VlM<±^^^^J^^^ 

A.D.191.Z.  /U^    ^  j   v_Z^ 


o 


O 


/        / 


\  /  0  \0   ■^•'-, 

Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT.  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  Che  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice.  > 

Hon.  Harry  Higbee,  Justice.  I 

CHARLES  C  JOHNSON,  Clerk.  '  GRANT  IRVIN,  Sheriff 

And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


\ 


Plaintiff    m  Lrrc 


vs., 


No...  26. 

MARCH  TERM.  1919. 


/ 


C.    dc  A.    R.    R.    Co., 

Defendant    in  Lrrof 


151.^.651 


ERROR  TO 
APJRKAL:FRGM 


Circuit 


COURT 


-Uadis.Qn. COUNTY 


TRIAL  JUDGE 


HON J.    i'.    GIIXHAi. 


ilia  iio.    3^,  In  the   r;p,,eli'ite   t  ourt  %enda    .c,36 

of   n  llnoi  t?,i'ourth      iptrict. 
inarch   ■'crE'i   A.    !'•    lii'i'y. 


Caroline  1  e«iiner,    AdiriiniF-  ) 

tratriy   "f  the     strite  of 
John  Jicfifner,      ecers-'ed, 

Ilf'intiii    in      rror. 


21"^         651 


vp.  ;  ;..rr  r  to   the   "  ircuit  Court 

■  of  ''noigon  County. 

Chicn^io  &   Alton  Jifiilrond   t  mti,  fitly  *  ) 

Defendant   in     rror.  ) 

iist-leton,    J  . 

(-■n  October  fi,    19  i 'I,    Jonn  .'cafner  b*?,  an     orkxnt    n» 
a    tr.-.ckrann   lor   thu    dei>:n'-Tnt   in  error,    'he   -/iic.o   func.    'Iton 
;-.'>il  £0?id   cofftiaoy,    in   it?   '■•v.itch  y^rdei  .-it    v<?nice,    i.llinoii?, 
and   continued  'A'orkinfe,   there   until   '  ctober   ly,    \-jIA,    vi-ien  tie 
was   i.ii-lfcd   by   cnrs?  running,   on  one   "1    the   awitcii.er   tiitrpin. 

'ihere   were   f'^urteen  tr^^ckf  kno'wn   ly  nu^rber?  frn-jt  1 
to   lA    inclusive.      "'r-'cVv    13  anri   j4   -lere   re   pxx    tr  clcs  nnd    tbe 
otliem    vcTc   uaed    i>ir    receJvlnf   j^nfil   i-re.-iVinf   ur   tr-^inp,      Me^ir 
tlifpfc   trnclf!?  T7a«  fl   railroad   tr'ck   op^rnted   by  the  Vibaeh 
Ra  i  1  r oo.(3  t  ocpp  a  ny . 

irior   to   bet,inninf,  ^f^.  ck  Inr  the  cftfendant   in  error 
lienfner  nad  done   Virious  kind'^  oX    v.otck,    rnclur'lrif    frome  '.'ork 
a  J?  a    section  rinnu   Mt  arioth'  r  place. 

<:n  the  day   i^e  v;r.  ?  kiilcd  I  e-ninfe-r  lirsd  been  directed, 
by  iiis   !-unerior,    to   remove    vorn.     lirt   ir'."'fii   s?vitc!h   trnck  number 
4   and  "ifiiile   so  cntBi-ed   i  our  c   re,   v.iiich  hn.c   been  ptarted  by  nn 
engine   of   defencinnt   in   error,    r.cre   run, in^,   ^n  a   tr^ok   ''Oja- 
crr.t   *?^  ^Y-r   ^nr   nr/  -hich  "r->*Y.«r  -- -  ^--^'-intr.     T^r--r  rars 
■■tre  detached  Irorn   the    entwine    snd   iiad   no  brakeEi>m  tiu-.renn  to 
Btop   or   'ontroi    tiieir-.   ;ind   cnme   from  a  bortberly  or   'orthese- 
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terly  direction.      The  fece 'peci  wh»   ^--tnnding,   in  p.    str^nr'in^ 
popition   with  hie  head    tovrrird   the   care   arn;   l.iv   ice   '^way   1  rom 
Lhfcm,    WKi  ■»»»  ent,>,-t,.t'oi.  in  rtaioviiit;    sfaidJirt.      aji   e'lj  ine,    j;ith 
its    c-teani  cockn   '-'peri,    *a«   running-,     n   Iht    *r  cic??   '••f   tlie    ■'•■■bash 
KailroRd  nearfcy  lualtint..  fx   ioiui   roiee.      Anot}<er  fraoloyce   r>f  the 
clelfcnd'^rit   in  error  %^&   Pt   nding   «boi,.t    "•ne«)>unc<rt'H- seventy  tevt 
Ir^ru  *  enlner    jri'^    xx  hallooed   r-rn    viistleri    to    ptteact      is»   nttcn- 
tion  to    thf-  dfuifcer  Vj©  w-j?   In   -  ut  i  eat'ner  ■'ic   ^ot   iook  up    ".nd 
one   s'sf    the   lour  c   rp    struck    rrid   killed   hlr. .      '  ;:iH  wnt?   tht:   pub- 
gf^nce   oi    the   ^^viuence  clfered   \y   the     Inintiil    in  nrcr.      At 
the  elope   of    trir    tef?timony   of  the   ^  Ir^intiff   in   error   t)*    o.-^urt, 
»t  tVic    r<v:?uert    of   thv-     efendf^nt   in    Tror,    in -tri)CL,ted    th'^   .1"ry 
to   lirid   th€s      elend?  nt   in  err^r  not  (V.ilty      nc   "   verdict,    if 
not  ti  iity   vn?   rpturned. 

?>.ere  v.tre    iivt-  counts'    m   the   decJaration.      It  v/as 
charged   thpt  th(      elendrmt  v?:^?  j,uilty   oi   negli(i(-rice   in  kick- 
ing,  the  c-'re  tii?  t   kiiled     .eiiner,    th- 1    tlii-y  vere   btinj.,  u.oved 
without    n   braktiarin   tuircnn   r-nd    th- t    tjicy   were    vi^n  &inin<=t   the 
d«ceR8ed  wiiiirujt  ^rarr.  in^, .      It   ie  <».lro   averred    Hi -it   ti^e  'iefen- 
dant   an  error  v/re   efv.,'^t«d   in  Inter-etrj  te   trr^iJic     -nd   thr.t   Itp 
liBtility  uT-o  ii:-ed   by   the  jteoerf^l   ;  mr;loy«ir*  s?  LiRiility  Act. 
'  0  tiif  declaration   the  >!ei"endant   in   t-rror  tntereci  r.     l^s   of 
not  fcuilty. 

linder   the  ..ederftl     mr-loyer' •<?    i  ip.i.iii  ty    Aot  contribu- 
tory nefli^fcnce   on  th.t    nf^srt    "i   ■'n  ernnloyf-e   i»  r.nt  n   b^r   to 
the   'iction   for   .-^n   .Injury   cwned   by   t\<f   nei  1  i^fnce   rf  th© 
eTOT'loyer.      UnOer  thnt  net  contributory    net  'iecTJCe  on   the  ^-^rt 
of   tiie   ttanloyoc    i  s  to  he   ta'h'cfi    .into   c<-'n5.»idijrr'tion   fr-r   li>v  pur- 
pose  of  raitife.'itint    r  amnj  en,      i  tr«   ««n   pi'a- 1  oy {■  e   i?;   injured    c,y 
the  ne{.lit,encfj   of  the    trnployer  'ind   ttie  nci;:li|;ence   of    the  era- 
I.loyce   coiitrxLvuted   to   the   injury,      "r-ir-   rule   i;-  ttot   ccntrover- 
tcd   i>y   tjrie   defendant  in  error,      its  t  0:-J.tion   ip  tn  t    th:  re   wn» 
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no      rooi    oi    net.  lit,  encfc    ■''n   its   r^J^rt.        he     lie-tion   to  be   d.e~ 
tfrirtined   is?  v;iit;thfer   Uur   court  erred   in    t-iJ-ini;'    tlu    c    s^ 
frot.i  tie  jury. 

In    thf   Cfre   if    ."da>r(e   v.    C.'.^'.C'-  St. 1  .''"/.'■■  o. ,    .'M5   111. 
1-jI,    tJie     upreme  v  our '.   in   disi;us?in(.    the    nilt;      p   to   -ren  s 
crige   s'Lould   Of    takfc-n  irou;    t.»if.?   ,.iui*y   says?: 

"Jn   the   Glnl.or^f'ie   bri;  f?    ••if   toth      Ttic?    t'l   this 
apnenl    the  evidence   i?    '^et    ■'Ut   ■-md   itr  -v/ei^  ht   snd    the  credi- 
bility  oi  >»itnt!p0es   rulijr   ui&cuv:^ed.      it    i?   not   our   r  mvince 
to  P--IS3  Uf  on    tilt'   ^<uXk..ht   nl    ti.K    1.    etiii-ony  nor     ..uc   c  icdiLi,!  ity 
of    iuv    ¥/!  tnt'OS>f.e.        e   nre   r.riiy   required    to    lo  ^k    into   ti-e 
eviaence   ior   tiu.     .ur  os=ini^   ol  deterriiining  v.iie th^rr  thc^re  w^s 
any  prooi   iairly   tenrlir.ji,   to    i.'Vippcrt   tii     »<lf^intili '  f»  c?;st   ^s 
Ir-.id   in   i»ip   clecl.'ir'=.tifn.        r.ere   tntre    ie    -uch   "jooI    tiit    trisl 
court   phouju    .-u  t.RU  t   the   crge   to    the  Jury " 

In   tht      ecl.-=:  ratir^n    in   the   c.r^e   l^.zt  mentioned   there 
wns   pn  !=\eTf!icnt   timt   ■-=   cr^Loosr,    vj  ich   ptnick   tr;c   r^l'J  ntif  i, 
trne   kicked   do^'■■n   the   tr-^cJc    by   rm   en;  ine   Irrrr.  vhlch   it    im^.!^  cle- 
t'''chod   nnd    that    the    c    boore   *n  ?   rtinnir.f     -t   a    ■  it;:h   r- te    of 
ppeed   -A'yifcn   3t    !.-truck"  tli-.    rloiutiif .        n  t"  i,^   !'=''-■   '""^   tj-i  t  cr^ee 
tlie    .  uprenu;  Court  "tit  Id: 

"Apjiellee  w^p  not   reouirfd   to     rove  everything   nee- 
eseary   to   entitle  hir.  to   ii-'.ve  ,..i:    cnpe    eubinittt'd   to    thy  jury 
by  direct   '^nd  rositiv*.    evidence.      l.*r   vis»  entititc    to   the  beiu;- 
iit   ol    all   3fcfe;i  tiantc-   i.,lertncef?  th?.  t  'T'ifcht  "be  Ju'i^tilxauly 
drnv/n  Irrim    te   circ\i/ii  stance?  proven." 

■'his  hv.ing.  t)ic   rule   ^.nd   tiie   evidence,    •-tandirifc'. 
aionu,    Iniriy   tending   to   pvinnort  eufilcient  of   ti-.t:  cimr^en  of 
nejiii^ence   in    the  (Jecl  r'»r'- li^n,    the.   c;-^?e   .^houid   h^ve'  ,■  one   to 
thfc   jury  nnd   the   court  erred    in  i_:ivin{    the   inr'truction. 


Counsel    lor   the  del*Tn'i>nt    in   •srror  }>.n-?  lijrd   n 
Eotion,    in   this?   court,    to    ptri]ce   nM    tirt     orti  ri   nf   t'.<      ill 
of  exce;  tioiifi   cuntHinxnt,   the   fevic^orice    -'.rici    :.i.l   nr'.tt&rE'   '-nd 
thint, '-'     rinr  to    the  i-:-iy    ir-r..,    1W3V,    oi    th':    court. 

The  t, round    ol    pR.id  .'uotion  btir^v    that  tl-.o5«e  ni.T-tter? 
v/fc-re  not    srt   ented,    in   tiie  bill   ci   cxce:<ticn;',    to   the   tri-l 
Judt!>€   v>iti.in    ti)*.'    time   re  .liircJ   oy    i«,w. 

TiiiP   case   wip   v:-enni:;t:      rior   to   ntici    in   the    ..i'snu'-^ry , 
Anarch  and   u-^y   Ter-.^--,    1917,    oi    tlip  ■  irci'it   c  nurt   -f     Rfii^on 
County.      It  ¥.'B,K   continued   in   trie  Jr-nu  ry  "^emi  on   tits   ]  >  th 
d.-sy   ol  L.a.rch   ?nd    in   tht-    ■  ."rr>i    '.eiiii    ■'■n      ay     "<th   ^-no    w';s    iin- 
ally   di  apoppd   of    jn    im     >  «y      e-mi   <^n    tire   ,14  th  d.-y   .^1     .er>tf>roher. 

'''he   verdict    •->{    ti\e    jury  w  is»  r^  turned    •  obru;  ry  16th 
and    on   thf    p-mie   dwy   judtTh'.nt   w-?f   entered   aisin'-t    t.Vte    -^Inin- 
till    in    error,    '^n   ■Tr>*'^.l    *  r-nted   r.nd    tire   lixfd    in     r  ich  to 
pre-^cnt   ?.    ■;ill    ol    taccnti'^np .      1  ritar   in   the    pane    tenr;  plnin- 
till    in   fciror  ent.fcred   :,   :.'.otion   to   v.crte   thf   order  (.r-iitlng 
an  appeal  one   11x10^    rf    time   ior     repenting,  «   Viill    ol   excep- 
tlons;  and    i\->r  lijavt;   to   liit;  a  irrttion   inr  r-*   nf"»i  trnil.      '  n 
i.arch   j'vth  thiF  raotion  wae  tr-snteci,    tiie   judfiment    :et   o-'ide, 
and    leave  t ivon  plaintill   in   error  to   lile   a  votion  lor  a 
nev.-  tri'^1     md.  on  tht,   i^»iug   6ny  th<;  iriotion   lor   n  fu:'*?  triil 
Tdra?   iiled  and   the  tjouse  continued  ri  th   tj.ftt  motion  r.«'n'-5iifig. 
At   the  ;•  H.rch   i'«?r!n  the   'otion   lor  a  nc-v/  tri;-;!  ¥/r.,s?  nr^-ued  and 
tPlcen  under  adviBfc'ment   and    ti.e   a- ee   continued.        n     eptember 
14th,   'beinf:.   one    .->f  tlse  .iudici«]    days   ol   t)u^     xy     *^m7u  nf 
court,    the  motion   lor  n   re"?  tri  1    rrtf  d^-nied   '>«(•!    .iudi.-sient   en- 
tered  a<.  »inet    the  plaintiii    in   t:rrcr  r^r\<\    <^h«   v;=p  /-ivfti   yO 
ds^ys   in  \f<iach  to     repent   k».   i,<ill    rf    exeeriti^^np.      "  h.fe   bill    of 
exception?  v.'ae  preeented   to  and    sij  neo    by   the   tri- 5    jud^-.e   on 

eptemher   :?;jtli   and  v/np   liltd   in    tl«    -^llice     f   tr.e   olerk    of  tlie 
trinl    court   on  tltie   p-uue  day. 
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'Xii*  poriti?n   oi    ti  ^  deltndsnt   in  error  if   th;;t   a 
bill   oi    fcxcG;  tioi;p  LU"t   be  i/inrte   r'.uriru:    t)ie    tcna  s^t  v/rdcYi   the 
rulXRt.    c:'ce;)ted    tc    ir     ace    ^r  v. itl.in    vuch   tirae   ??   the   court 
may   t^M  n  liy   -i.ad    sjuoh    iiirfhtr  tir;a:    -^j?   tVie   coisrt  nij-y    -iere'^lter 
grr-'xit,    •  rior  to    tiie  er   ir^tion   of  t}ie   ti'-it:    -Tir  in^'j  ly   ijjxe-d. 
T}iip   i,T   e  prnotice   (en(rf*jly    rccnj^  nizeci    in   t;.is    ?l.«tt-;   ■' ?= 
^tj..l    it    ee':;n    uy   y-v.   exar-Jirv^i  ticn   ol     i.Yw    -  r;  fori  t  i<  ■^   -r'^ni^ 
v,iiich   "re,    •.  i'^i^t'.^r   v.    '  ,    ..»      .    i  .    )  .       .   C '". .      273   i  i  i  .6V[>- 
and     rieliP   v.    ln?ull,    '78   ni.lb4. 

T)itrK   ir<,    j.ov/cvei-,    fvn  €7-cej  tion   to    u};«.    -     ^  vc   rule 
aiiii   th:  t  if:,    ii   a  i.oti -.n    i  or    •>   ^.t  v    tI'i^■J    i  c    enifred    -.nd  xir;t 
tiiepoced    "i    iji:til   n   3ULf't;uent    '.er.,    ti.c    cil  1    ^1   exce   tiona 
vill   lifc   required   to    tt     rtsejiteci   at    the    fu.  u-equent    tci-m  or 
wit/iin   evjch   iurLj»  r   tlst   h?   the  court  -uny   th*  n   fulow. 

In  rti;^r.8Sint.    tJiit^    que':'t3'n   trie    .>i.'-.r'r.e   i:.ourt   hcJti, 
in    the  c  pe   oi   Ihe  ie  q^e   eo-.  rt]  .    v.    i.^iry  -    Ic  b   lll,Pf,A,    as 
i-aio*-: 

"Ap  we  underetniid   U\e   r- f  ctice,    ^-t   tlu    tir.e   the 
•fljoticn   ior   n  ne'w  tri-l   w."f    'verr'Sed    -'-nd    U-.^   juctm-rst   bt-cnme 
tirinl,   r'etitinjvrr  wnp   then  reiircl,    if  he  f'^-jtred    '■   Viill    '■f 
excertions   excnf'-l,    to    'rtreent   it   to   the   coijrt   f'^r   th;«'    f^ij-nsiture 
ol    the  juci^.e,    or   obtain   -in   -irc'er   '■1  the    corrt   c:/ten-;int    the 
time  to    r.   futur*  ■'•'iy-" 

In   the    ?fime  cr?pe    the     uy  reme  v. ourt   p.-iyg:  , 

••<-i  cdiree,   vh  t   io  we-nnt   i.y   the   <;.:<pr«JS'fion,    '  th*;- 
terra  in  whioi;   the  caust    i0   tried,'    if   tJne   term   -it    -viiich 
ijnal   judttiitnt   iv    renderecl   in   tiie   c;ju!?©.      it  \>ouic  be  Tseltfst 
labor   ior  c;    oarty   to     r»;pare  fi    bi  J.1    oi   (.xcfc-otione  lieforo   tliC 
pjotion   Inr   a  ne'w  trial    lind    ijcen  pasoed   upon,    ;..      it  ccn.'lci   not 
be  l-.novvn   v.lnfther    the    bill   v/nuld   be   needed  until    tiu,    finnl 
actiin   of   the   coi.irt  on   the  motion," 


"ho   rule    'n.ove   ci. oted  is   ioll ovtfd    in   Uit-r    c;  oe   of 
hoplcinc   V.      ■^uthem   .  nciiic   Comp.iny  -   2A7>   iJl.52    . 

The  bill    ol   txce   tion'?    in    t,'  ir   c^'-«e   co-ee   vith 
the    rule    ?■.  :'0V€   ^nrjounceol  and   tm    r-otion   xo   slrile  '^-13  1  b« 
denied. 

The  plpantiil    in  error  i.'-e   .mr-ked   th'-t   ;.i';-    rfriy 
liriel   be   liied   nunc    ;,ro   tunc   nr     >j    Kpril    J'  U.,    Jb-I.-.         he 
reply    v.riti   vr-^?   :.ot   iiled   vit;;in   t}:«     ti.'.'>e   re   lired  l^y   the 
rule?    ol    Ihi  p   court   nr.ri    cotn-el    entfied    n   motion    to   extend    the 
ttu.e   Icr  the    filing,   thereof.      ^^   f?tntes   in  ai:*  aii'-3''vit    iiled 
in   tj.iii.'   crro   e   th-  t  i.c  iia-i    p^'.id   rp- ly  hri' i      rinte*-;,    "and   thnt 
li-nr.ecU'-tely  upon  the   rtcej?t   ol   the   sst:.t   fron   thfi-      rinter,    he 
cauped    eix   cr-ries   ol   Hnid    rerly  hrief   to  h';   f orv.'^riieri,    by 
i»al.'-,    to   trie   cl(rl<    -1    iJ.ip   !onrra:le   t.oi:rt,   ■•■-nd   th.-^t    5--<id 
copii-e   ol   ffaid   reply   trie!    phouid    }'.^-ve   ror;Ched   tbf-    pnid  clftrl-: 
on   the  3   th   (kri^-    oJ    '.  riJ,    A.    v*.    l^li^."     "hie  aliiiiavit  coep 
not   9twt(L'  r/Uen    ti-ie    rcT;]y    brief r-    "prt-  nailed.      A   t:i?"13f"T   slli- 
',.,-.vit  i:mdc    tiy   a   ptenot,r».  pher   in    the   ollice   oi    ttu:   ?ttnrney 
likewise   lailg    to   Jtnte  \vi;en   tne    re-  ly  brit-l   v-nr  i*.oiled.      ihe 
iact:,    in  an   aliidavit,    *ucn   pg   thij?,    saior-iti   be    so   stated   th-'t 
this?  court  C'uid   determine   -fe^tethtir  ti.e  xnrtruju&at  •w"-p  )n'5i"led 
in   tiye   to    reach   the   ol^rk    sy  «  certain   day.      T'ae  ;..ota->n   is 
denied. 

i  or  th«'  rt-:nf'Oj.si  a' ove   indio.-^ted   the   c-nfe  '^^ail    be 
reversed  p.nd  recianded   to   the   triftl    oo'.at   ior  a   nev   triftl. 

Jlot   to  be   reported    in   full  . 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  setmg  hand  and  affixed  thesSttToffaid  Couit 

at  ML  Vernon,  this ^ /.Z  _,C^X  ^ .- , .^^..day  of   /^^^<::^d£^^^J^^'^i>'-^ 

A.  D.  191.,...  ^  S~^     ^^ 

ferk-'of  the  Appellate  Court 


o 


\y 


Opinion  of  the  Appellate  Court 


A  T  AN  APPELLA  TE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  dag  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice.  j 

Hon.  J.  C.  Eagleton,  Justice.  / 

Hon.  Harry  Htgbee,  Justice. 

CHARLES  C.  JOHNSON,  Clerk.  GRANT  IRVIN,  Sheriff 

And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


.Sarai-...C.....Siins.....j^ 

Ap|Sf.Lle.e 


No...  37, 

MARCH  TERM.  1919. 


Ar^r^ellant 


2/51.A.  651 


ERROR  TO 

APPEAL  FROM 


C  ircuit 


COURT 


..^'L?.i?:.^.f?.". COUNTY 


TRIAL  JUDGE 


HON. 


.iiLV..,...Z.....l. G-lU-iLAiu.. 


I'ena  .uo.    57.  In   the   'ipi^ellste  Court,  Z'^enu©     .o.    48 

vitate    -if   IJlirioie. 

r.nrch   ''cr.ii,    3  919. 


Appellee . 


2151.4.  651 


} 
ve,  )   A-nr;t»l   from  tiie  •;  jrciit  v  oui't, 

)   j.;adiPon  Coxjut^',    "/llinais. 

\ 

/ 


Centrr'l   /upineso 

i  en '  F  Ae  eo  c  iti  ti  on , 
Appellant 


i:,a£leton  J. 


Jn    .'ecernber    31,    3'^IC,    t^ie    a:n)en;Mit,    '  i'.e   Central 
isuE-ineet  Jv-tn'?    ^^eoci'■tion,    f  n   Jllinoir?   uor^or   tion,    cnfeafced 
in    it-f.X'.int,    ?-.ccinent    inpur.vnce    x-tol  icie-:-,    i?rL;ed.   r   policy    to 
Ir.    o.    i  or^an    .iice    oi  i.  olIlirF  .il]  f,    Illirtoi/,    in   ^'bich   it 
proiiiseci   to  psy   to   tht-    iP.vaul   vif'e    of      r.    .  i'/r   tlie   fian  of 
ib,"v..C.iiC   in   tiic    {.-vtrit   ol      i?   f3e^-th    effected,    directly  ?nf5 
ludepfcnc!  ent]y   of    -ill    ct>'.er  cnusec,    thrn\>^>'  acciriental   means, 
tiurinfe    the  lile   ol    paid    policy.      Tn   the   ^lolicy   Jt  v-'P  eypreew- 
ly  provided   tlipt   ^'uicidc,    opnc   nr   int'*'ne,   -v^p s?  not   covered. 

in  orocurinfe  uie  issunnce  of  the  ■•nliry  :-r.  •;ii;;e,  on 
Decemhex  16,  1916,  ',.^»6c  a  v  ri  tten  -y.plir  -  lien  in  v.'hich  Jje  tjpde 
anp-y-ere  to  v'^rious  ii;terrot:=' tion?  ^.-hich  shp-^tt^  v/ere  w^rmntcd 
■^y  hia   to   tt  true   f^nd   eoir-plete. 

;\monfc:.    tl'iG  iiitcrrogations  nrir?'rer©d  VPt   one   j^s   fol- 
1o*'k;    "Are  joxi    in   tounC    .yi.-y?iciil   condition*  "     '-o   thie  ne   an- 
ev-'feieC.,    ''Yes.*' 

On  Lay   j  4,.  1^17,    ur.    oit:?  irss   comrif^eC.   to    t>ie  Insane 
Hoopital    fit   Jac-ksonvine,    illi.uo„e,   'oy    ^he   nt-'ar   of   the  County 
Couit   of  i  adieon  county.      lator  he  r'-p   rc-le^s^ed.  .Tid   rf turned 
to  hi  a  home.      /•  fer  daj-T-      rior   to    ■■ULuet   16,    1Q17,    he  ttpp   pent 
to   the   l.oivjiital    for   the    .neane   at    /.Itnn,    IlMnois. 

Shortly  after   fi\e    -'cloclc    in    the    evening    of   Au^UBt 
-l.« 


16,    1917,   he  v/a?'    in   cJ-i-Tte   of  i>.rf?.    helen   Croner,    f.n  rttcndnnt 
nnf'   nurte   in  the   /.Iton   ro?pitAl   ^nd  v;Viile    rhe   vnp     rocuring 
goiut;    cle^n    oed    cloi-hep    ^r.     jias   ran  up    the    etair:    and   on   the 
r'ol'   of    the    son  x>Hrloi    iror;;  vi^ich  hi.   iell    r.o&e   iourtet^n  or 
iiltten   icet   to   the  tTound,    ^trikine:    ''n  ui^   heac   r.nd   fee.      I 
wsf:-   carried   .■. rito    the    t.'Uia.c.lni.,   in  ;:   dazed   condition  nnd  'WP.e 
uleedinj,  at   the   Liouth,    nost   !iai.:    e^re.      After   the   fall    he 
"bref^thed   it^svily    -inA  iiif?   »!Vilee  was   \yeak,      ht    died   nLout 
eleven   o'clock   the   i?nr«ie   eveni/%  •      '''''^e-  f"Cts?  «e    to    tVie  fall 
and   tiie   condition    ol    /r.     -imp   thereafter  until    hir   c'enth   snd 
of   hiv   death  T^ere    detailed   by      rs.    (ir'-ner,    >-•   o   'itntrsed   the 
f.^ll    ind  vse  with  ';'r.      iu«?  i^r^til   he   died. 

In  tne  necl^rptinn  it  vf'^e  averred  t]i<>t  t)iG  '■'C.^th  of 
Dt.  '^iL')!?  wae  eiiected  directly  .nnd  indenen-  ently  of  nil  other 
caufjep    throufeii   accidentai   ineane. 

To    the    decl-'r.«ition   ap?eli'r»nt    liied   tlie   ,'\eneral    ie- 
sue   nu'r   tv.o    ^v^f'i'-i    pl<?'8. 

The    second    -pccial   ple-'i    pet   iorth   th'jt   in.       ire 
died   B-9   the  its'.J.t    :i    -odiiy    injurieo   eiiected   at   a   reeult   of 
Fuicide.      As   ti'tere    i  •■    no    (;l-<iia   thr  t    thic   plea  vf;p     iroven   it 
T.'ili    not  he   con^idtred   furtiier. 

In   tlie    ot>u  r   8>T.Tecial  r^lea  vsop    tet   fort'ii  t/.iF:t   in 
the   ■5r),-,iicntion  lan-.e   ly  i-r-    ^iu^s  for   tne     .olicy    -tied   an,   he 
ansuesed   the   interrot^atory   ae   to    •Jiether  he  vfa?   in   ^ovjid 
phy?icai    condition   in    the   n  if  ixtrif.itive   rnd    th-'t   ht    'y^^rranted 
eaid  answer  to    he   true  T,-t*en   in  truth  ?)nd   in   f-ct    'je  7;a^   not 
in   ?ouna  physical    condition^  hut   on  the    contr-iry   wap   suffering 
from  a   dieeape   or  p.iltaent  vhich  mptefi-lly   inipmired  >!  ie  n'f^- 
eical    health   and   vit^^or,    v.4:icl-i  aiveope    ic    comi'only   Vno^m   rb 

ing    the  liaterial   averir.entp    t.iereof.      lesuec  -levr    joined   nnd 
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the  craupe   tried    cy  e   jury,      ihe  jury  returned  a  verdict   in 

fa\or  oi  tiic-i  appellee  lor  Xx>e.  j'ujtj  ot  &,(0(.  CO  pnri,  pi  tar  a 
i^iotion  lor  a  ne-'A  tri-^1  v-.^'n  cverr:jed,  .-jud^iricnx  vtp  rendered 
on  the  veroict  nj  pin^t  the  ^-^pne  IJ .' nt  ^nd  frotr.  t'u  t  judfej.ment 
t  J  i i  ~   ;\p  T-^  1    i  "^  p  r o  p  e  fiu  t  ed  . 

.■t    the  clorf?    "'f    the   pi  r-int  if  1 '  s;--    f^vl't-nce   and   at^;»in  -t 
the   c3  ope    of   ol'l    the  f; 'virlfciace,    thf;   ?»};-t  ellrint    frnttrtd   ?>   ij.otion 
to   in?trur>t   thf-   jury    to   linri    Vna    Ippucp   in   fnvor   of  the  defen- 
clr«r.t    '=,n(i    with   e^^ch    of    i?f?id   motiort'-'   offered    jnv- 1  ructione    p.c- 
coriiirii^,! J  ,    tiie   i.otioji,    in    '.o'j^j.    iji   trncep,    v-i">'   cienied   rnd    the 
inptru(:tinn   reSused, 

it    is  argued    ,.y    .he    ^)^;t-3.jant   th-t   t>i€   verdict    of 
the   Juxy    a?   ;ar;iiiie  f?t  J  y  m.-inrt    tlif    Y/ei^ht    of    the   eviriencG    on 
the  ^,en(!r;'l   itifjut   ior    'he   r(-"«on  tlir-t   it  rr-p   not   r.roven,    by 
the   v/eitht    of    the-    e vi d  pp. c e-,    tjiT  t   the-   'ieflth    of    ■  r.     .itif?  wf>e 
eiieoted  ciart^ct":y  p.nC    independently   of  ^1\    ot>ior  c^ueep   through 
acci  (Jentai  mj-  •■n e  . 

in   thif   conn<-cti'-'n   coun&tl    cite    ••    nui-'ber   <''f   »ut'  ori- 
ties    pn.'i    devott:   con ?i'  erf:- vie    ■^r. -sice    to   ?^n   nr;-unen^    th»t    the 
rule   if  th??t    •hprt'   »   verdict    i?  wnifertly   '^f^xnp't   the  -weir.ht 
of   the    evidfcnoe    it    i?   the   '  vty    of   t>'e   trirl    c'".it,    rna  amotion 
ior  ?;    nev-   tri-O. ,    to   eet    'i'?ide   the   vtr'^ict   ^-nr-    ^--vfrd  b   ne^ 
trifl    r^nt)    tbwt    on   the    f'RiJure   of   •-    tri-1    eoTrt    '.o   perform   that 
duty,    it    devolvfcp   on   ?    orii.  rt   of   reviet?.      I'hi  p   rwlf    i  p   eo  ^ell 
recot,uized   it    ip   unnect  vi-ai'y    to  oipcupr--   it. 

I'he   apvellee,    in   tite    tt-ptiuiony    oifereo.    m   chief    by 
her,    colled  ire,    i/roner,    -ic  testified  pp   rho-ve    Ptfitcd,    s.nd 
called  ^r.   a...    •< ,   iie^ifejibnuiTi. 

Iir.   i  ief.-enbftutii   tentilied    he  imc    'ir"Cticec3   rv.edicine 
fitt'l    euri,fery   in  ^  adieon  t-ounty,  niinoie,    for  ntrrly  lorty- three 
yeare .     lie  was   tlien  pror)ounded  a  hypottietic?)!    ciueption  in 
which  wsF   eet    forth   the   f-ll    of   f>  tmn    e   diptvnce    '^f   fourteen 


I'eet   and    vp,rioue  con<5itions   existing,    pe-   they  e>:ipted  -vith 
Dr.    .^iwe  «5iter   the   f -i  i   p?   dctriilec)  l>y  >  r?.    urnner,    .•sni'3    the 
ruopequerit   de«th    oi    the    'Ar.ii   rai'I    he   Y-=if-   aeiseo    ii    he   brd   an 
opinion  pi-    to    th*.    Cfi^e   oi    death,      '.s.iv   qae^tion  v-ae   ins?Y.'ered 
in    the  ;^  1  f iriT;'itive  .      i^c  '?»ar    ther;    ?tf}:f;d   r:\i--it    in   nif'   opinion 
v.'r?s    thf    c-.use    oi   oeptjr)    -'nd   he   are^'-eied    the  til}    c-:^u(?ed   death. 
These   gueetiorip   and    p.ni'wex^"   -Vi'ere    objected   to    by   H-oriell  f>,r!t   snd 
v.- ill    "oe   discupsed   l;-'ter. 

t'   on   the   c  ^'nciiupicn    ^f    the   te^tiBiony   oi      r.    -  iefejen- 
Xiauu^  the  ■plaintiii    x   sted . 

Tiiereuv.on  the   «t)"'f-li -^nt' 9  ^r-itTitpsee   tt?tilied  ne 
lollows; 

l.'r.    j.eller   te-tiiieu  lie  v;>?     :UT)erinti:.naent   of   the 
A]  ton    -tnte  hospital    r.na  i^acl    been    engn^ed   in    tlie    ornctice    of 
B-iedicine   in  lilinoir-    ?ince   K.7y,    th-  t  he   firrt    rav  X)r.    Oime 
in  hed    -^fter  he   fell,    th'-t   nv   i'rAiwx   eytenpiv<    c  i^tu-iins'   of 
the   l-'-'Ofc,    th^;  t   th«re  ■•rr,'^   eon^i;.  (.;rnlle    f?wellanf,,    that   ther? 
v;as    blood    irom   the   noetrile    ?nd  icouth   and    tii-  t   hf    found   no 
evi'ienrje   of   ir?»cture   of   the    skull  .      he  £;p.vt   a?'   :i1b   opinion 
that  -^areele   v/pib   s    c.->:\ti' ibuting   c.vipe    to   the  'le^th    of    Dr. 
t)iias .      i.r.    :,el.ter  c:l?o   tev»tiiifed   thr:t   the    injuries   ei'!?t'iined 
by  .-r*    .j.i!ae  cii^^ht    eaei3y   'rroauce    oeath   in   a  healtl.'y    inrUvidual 
ajid  th&t  they  coujd  iiave   cai)'--ed   the  desth  of   '.r.     .i^^e  had  he 
been   a  ht^^lthy  ir.au. 

i/r.    i:.ellex'   "Iso    ce^tiiied    th't  pRi'tffXF    ie  cocAiaonly 
kno^nn  "e   "eoltening    ■■■■!    tiie    ur'.^in',    and   thpt    the  prim-ry   cause 
is   luetic    inffcotio;i   or   eyv.hilis.      Ihe  fcCTtri  heinfe  .Krior'.-n  as 
epirochenta.      'ihe    ETii-i^ochets   ie   a  microscopic   orgnniem  tJiat 
goes    throu4;h    the    tispues   '-■nc    imally   ailects    the    brain.      Tliat 
the    6;.iroehe'^ta  may   b'.    in   the    eyi'tcjii  Tiipny  yer<c-T    '  ithout   °f- 
I'ecting    tlxe  "br'fin   "nd   th'- 1   on  y  in  r>   very   <^'mrll     ;ercentag.e   of 
the   cnees    if?    the    brain   ever   effected.      IhRt      areric   begins 
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\f»itl-i   almomal   action   ':i    the  person  ''iiected,    a&   lort.etliilnesp, 
fc,r3ndio8e   i'..«-  o   the  .^oil.ity   ^x.    £«'or.ovil.F  tc,    fxtre'.'.e 

liberality    nriu   j-tex    rer-ti vtner;^   pud    inptanility    tollo?/ed    by 
intcnge   de^jrespiou,    co:;'^    nnd   cecth,      "ne   r:e-culi;r  phypicnl 
raanif eetotione  bei;%    ;.'/i    incre-se    ir    ileph    cut   r.ot    of    r--trength, 
lollov/ed   oy   y:   r-?pid   e'nscintiozi . 

j^r.    John   i.     ^eijiel    r-ntl    i'r.    u.^. ...;.  jCM*i-oe-»ipcl ,    both 
prflc ti fi'in(_',  ■^hynici''^ri:-,     -ere   (vlltd   a?   v/itne ?  !-?f;'i'-.    . -^r   tlu-   epoel- 
ip.nt    •■Ad   t-.'>ve   np.   t    eir   o-inio';?',    i.aped    --'n   ohre  rv^  .  :i  nji,    thnt 
Or.    .'i;r.r:'  wnp  -ofi Hc ted   vitij   p?irc;£rie   iroru    •'.;u.    i    11    of  1916.    "i^r. 
Bt  it  el   i,r-i-ve   --^     :ircu?r>rtarice    .cnoin^,    to    -iioi,'    *  or^.  firulnees?    on 
t.  e   p?rt    of  'r.    .-.ii.;r    r  nd      t.      cirrce-puel    toic'    of    -    ?=V'til    of 
ppr.'/tipl    TiTfj-'.l^,  ?i*--    pviiered  ''.y     r.    .  ime.    J'.n.er      .      il3.nre  ■v;ae 
the    only    otjier   v  itne?f    Cfvljea    :y    Uie    n.ppel]    nt   -rd   };e   tee* 
tified   r.:>out   i-r.    -.j";''  hvi;;t    '■    dizzy    r?peii    in   JwDy   or   AUt-,UEt, 
li^le  . 

In  xcljiittsl  the  .'^;p  elite  crjied  ---even  \dtnfce8ep  »iiO 
tt?  til  led  tiiey  obfr-ewfed  r.  jlu.r-  xn  the  loll  li  I'adC  and  EiOst 
of  thesi  :-:f?  I'tc-  fie  'eofccrDi-.r  16,  li-'iC,  and  tii.-it  i.t  ap'  tared  in 
sound   -iLyfsic^fl    condition. 

~jt.    ..  iet.onbaun  v.'c<  p    recollec   ty    the    -.nyieliot  in   rebut- 
t'-il    r.':(}    t^ytilied   tii't    .;e   esw   •  r.     :i:...{-   i'reou6nt!.y  vip   to   >'ec~ 
eRi"be-r   4,    191^    ?;.(id    t};at  ;  i  :•    -^^^  ■  C5;r-'nce   wp,r   hcfilthy. 

The  Jury  v/ss    in^tiucted    thfit    jf  '.r.    '  i',v:p  w^s    Fuf- 
f«rinfc    frofn  dieeaee   and   thet    cuch  di  cease   o -.o  iriouted    to   ».is 
uenth   or   if  hi?   crr:th   r c  5 1- 1  te d   irom  disease    nrui    tJjfc    injuries 
com"biper',     t  if   thtre   r-^  k    .'ny  thing.    i:tl:ier   the."    the    injuries 
tlict  c  3ntrihuted   to   or   cauced   th(    cej^Ui   of   ^r.    'ji'u^   or   if  he 
•vp.B   E-ufterint;    froK  p^rcei'^   in    it?  ...opt  adv-inceQ    -tatief?   immed- 
istf-ly  prior   lo  hip   ut^tlri    <nc-    tl.-  t    except   for   eucki  dietaee    the 
injurii-;?   would   j.ot  r.p-ve  Cfuieed  hi?   deatn   they    r^iould   find    the 
issue e   for   tJie  tvefendant. 
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iio   inetvuctionB  were/  ofierci-^     y   the   f^ppellec. 

There  ?rr»B  a  c-.rifMct  in.  t.Ur  evic'ence  nn-j  it  v?ae  the 
province  ol  tue  Jury  to  v^f-ij^h  the  tvic'ence.  ':}ie  inptrn.ctione 
oJ.  the  court  rere  r.si-  iri\::!r-Ttle  as  Rpp..i:)  ?'r).t  couic  r'rk  '^nd  the 
jury   ir}vn6   a;  pinft    it. 

It)   the    rpee    of      trv'rri   v,      mployers'       i--'    ility    An^ur- 
ance      o.    i.td.,    SI..--   Ill  ..y^  ,Zb4    the    Apr- ell'  it    ■.  oiirt    lor   tlie 
iir*;!    ^.i strict   ualn   «?    iollov-^^; 

"It  «'-*.-5  nds/ulteci,  Kov.e  vt  t  ,  tn-t  ev'cr.  t :  oug.h  the  in- 
surtd  Wi'.f;  puiieriug  ivos.  ^li  ti^e  ^:*i5er>.e.£  oi'  viiich  tiiey  found 
evidence,    stiil     .eath   coU'C    h'^^e    occurred    fro.':.  Lrnvmi.nf;." 

In   the   c-  Et;   under  c  •::.:•  ijeration      r.      clier,    the 
on  ■  y    -.  itncf:c   y.s.o   ^.p.vf.    .' r    .'.i?    o;,inicn    In-  t    •     iet'i?  f- r   a   con- 
tii:.utin,,    cauee    to    the      eath    nf    br..    i-.js:    s  tatec:    the    i>ll 
could   i,r.\-&   Killed  .idni. 

In  Urr.ndnll    v.    ;  o^vtino^r.t'il    Capurity   '    •  - ,    179   ]11. 
Ar,-o.3?/    the   iol  1  o-^  itit-   ws?   quotcc;    •  ith  npt^rovc;!   irom   the   cp.pc 
of   -  enn   v.    .tiid^-rd  ^i;e   an>.    /.cci'tnt   Ingurpjvct    i.n.,158   i!  .C , 

O  I'j  _  • 

"..'hen  p.t   the-   tiac    oi    the    .-.cricient    t'tu    i.rt?ured  v<?te 
ruiierinfc   iro.'ii   nOi.-c    ..■ic?e"  ft,    -ut   the   diec-r- ^c   i.ad    no   co.?ual 
coar.i.  c  tion  V5iti.    vhe   injury    pr  dfe-;th  3:-fcf'u]  tixit,   xrom  the   r.cci- 
uc:):it,    the    accidtiit    ir    to    be    c-nridered    ?.?   the    ^  oXe   cruise." 

in   the    fi;ai.,c    cr'?e  -    '..trum  v.      n^plcycrs'    Xi-ji:-.illty 
Inruracice   do.,    vuprrv,    on  ^.^'te   i.-.64    the    ;.3>Tell'te   Court   held; 

"The    ifiV:    c' ioti.ifc.'^iis.iifcs   betvfeen    •■o-cp.IIl''^    vucce??ive 
crv-cm  a^  bct'f.'en   ^ucceeoii-ve  ;-.hy ric.?.l    oon'.^i tionr;    r-nd   the 
prox-.ijiiate   excluded   the  .Tiore   remote,      if   xjit     ece-^ped  came   to 
hi  ?•   de-.  th   Dy   dro^'snint    t:  en,    le^aLly,    th'^'t   v.-as?   thie    role   c-'^upe 
of  hir   deatjii,  " 

'-•  '.;ith  the  evidence   a??   it  v.-   p,    under  th cpe   n,ut.hori- 

ties  nnd    the   juiy   hivinf'   "been   instructed   in  the  mopt  fnvoradle 
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li£ht    lor   (appellant  no    rcap?n   nppeorr   v,7^y   thf    vorc  ict   of    the 
jury   ?}iop1'1  Le   diptvj.r.-'fcd   bec".  re    --    its    iircin^'   under   thiei 
ispue  . 

It    i?   i^rfeued   thfc    court    erred   in  jjeraia t  tir-fc   'Jr. 
i' i(.£;;enT3su!ri   to  i,  ive   jde   or.inion    t}^-^i    t/e   ae-'th   ol    :.  i .    ■  ir;i» 
T.ar   c.iused    :.y    t)jf  laii    ior    t.it    rt.- <-«on    tii.- '    to     ■yr;ait    riim   to 
30    nnev.er  wftr   •  n   inv.-'si  on    of    the     ;rovince    -^f   l-e    jury. 

In   tlio    cage    oi    ^  imt-rout^i   v.    tj-iicnto   ^  i  ty     •-.y.*-o., 
272  ill.    on   ;i«(  e    7b,    in  r.I    cis^ine-   thic   ovi-^ti-^-i,    Liie    ..upreme 
Court    i.tlfi     -f-    j.o1"joV(e: 

"In   cagae   vnere    tnerc    1  r^     .n   riiguute   &  r    to    Xht.  rn^nrier 
and   cHUT'fc    oi    t.he    injury    ;:nc    -lo    (ii'^iutc-     th>- 1    tbcr*-   ■^^fi    om    in- 
jury  <?u"t?ineo   V.y   reason   ol    the    ■•^ctp   nf  ^•'>.ich  rn-iril^int   is 
mpoe,    iJiss   coi  rt    ■;??  '' el;]    t'pst    ^  rihynici'T.   ■  ^y   then  f^.irectly 
testiiy    tli-tt   a    J  iter   r;sj]a<iy  v/nr-   or  wpf    ■  'it   c^u-^eti   >.y   the   ac- 
ci.'-ent   or   orit  i/jri    injurj^,    u^^on   the    ppf*^      rinci.-.n!   th^t  )ie 
ciry    tc??tify    tn-' t   r.e-'th  reril  ted    Irom   p.   C(  rt- in   -ound." 

In  tue   c"- se   ot    taj^ner  \.    -iac-jAO   ^ity  ^'y.(bo.,?£9 
ill.    on   t>r<f_e    w/tl    tiic     .upreine   i-ourt    i.eld: 

"The   que  r    ion  did   oot  relntfe.)»*   to   the  c^use    of  her 
injuries.      it   concerneu   tiie    relation   letv.'efn   .^tr  injuries   ^nd 
her   puteequent   coiiuition.      it?    object   v-'=»9    to    !"i>'->in    tht     ■^it- 
ncps'    ot.ini:;n    "f    ro    ruetJ'.^  r   tht    conoition   coulcl,    v-ould    or   did 
reeult   Irorn   the    injuiit?-       Tne    oue^tion   vjietfier    it   did.    r?o 
result  \.re    ior    the   Jury    to   deter  .ine,    u<  t,    lieint     ^ne    -lot   with- 
in   thfc-   «nov'led{<;6    of  >  .t^n   -^i    ordinaiy    eyperirvice,    tJi©   opinion 
ol     hyp ic imp   )i?>ving  kuo'^led.f.e    ol   th«t    pu  'ject    'ere  -roper 
to    or    ccnpidered    -inr.      id    nrt    i'-vde    -tlie    •r'^vir're    -f    t^**^   jury. 
it    If   iiwaateri- 1   whether   ttie   -wixneee   tertilieu    t;^  t    t'-ie    injury 
mif:ht    -r   cou"''    caupe   the   condition    or    ll^at    1+    ■"id   cnu?€    it," 

In  this   cnee   ?e    it    ip   not   que  etionp^'ait   tiiAt    jt. 
iiins    eu£?t;'ined   injuries    oy   rt;  pon    oi    f«ilin^.    aiid   died   phort- 
;  iy    tht  real  tar,    tiifc    ^ueetion   ior    the   jury   T.as   whether  denth 
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rt&ultcd   iroiii  the    injurif  ^   -nd    un'  cr   Ihf    -^uti.oritic?   -l-ove 
citcu   it  wr.e  proper   lor    ■    ;'hy-ici  ••■r;   to  f  ivf      ip   o    inion  v.he- 
tiier   the   injuries   cr,urec.  >u?  ce'th. 

it   ie  .:;rt..ucf"i   thr't   .  r*^.    Groner  v-s  ;-.e  r.-i-ittpf!    to 
testii'y,    ever    'iJif    o-;.jection    of   rr-,:-r'll.':),nt ,    th^-t,    jn  her   opin- 
ion,   ti-e  de'-th.    -:i    *-r.       ii.:?'    ■/.'.'■p    the   r    ruit    '~>f   "■    Ir- cture    of 
tht    t'kull    rnc'.    th;  t    •■•p,.e3 1 --nt  '.overt   to.,    court    to    ercAada   the 
tt-fi'tiiiiony,    ''hic/i  :.oti-^n  v^f   der;ied    r^nc    ti; '^t    V-iim    v^-.g   error. 
ThiE    ir<  not    .jorne    "iiit    i-y    t.1-;e   record.      It   ;r;r-fc,-;rp    th-t  '.'r?. 
Cr^ntr   did    c^t^-.tu   tn:  t    ovinion   anvt   i-ter    vt-ted    eht-    -ifv.rj   no    oer- 
Honul  kU'T.lfc'Qge    ti.-  t   V-t.      i-it?'    t-ku]  1 '  v.n  c    ir   cturr:^    t:ut   ■wae 
20    miorj.itd   by    o  there.       iht    co.'it    tiien    in:  1  rr.ctt-':'    tivt-   ,iu.ry 
as    .t  ji  .  O''.  is;     "Lifentlemen    oi    ihc    o^ry,    }ur   o-inicn   cTncirnin^ 
the   Trocturt:    baged  ujon   vi^^t    eo   e    ouu-   eire    to3d   -tr,    tne   jury 
vi  12    di  fcrtt.  ■^rd    ti.r t . " 

it    i  c-   urt.ed   ti'.-i    tJit    court    f.a-rcd   in   '^fr.yini^,   Fr  oaX- 
li;rit'£   .i.oti'-V^,    it    u.i.    c^^jf-e    oi    '..iit    cjvicenct;,    to    instruct   the 
jury    CO    find    the   ipeue;?   lor    :  ht    ucfen'i-.nt   '^nd    iii    relu5?ing 
the    in'jtrvction    ior   tlicr.)   to    so    iind.    "'hie    ip   Vrpcd     m   the 
pio.ositicn   U.!-)t  vhcre   •.   c'efcnd-r.t  e;,t'i  -  li  hi  ?   -n  p  :■  ■  i  r^Qative 
deiengt;   and   tl^ore    is?   ;io   cvidenre    -ilierea  hy    t';f:   -'li^iritiff    on 
tiift-t   i£p'i€,    the   court   ehoi'^d   direct   a  v<'rdict    x'-fV  the   defen- 
dant. 

.iiprtellant   contundrv   it   offered   tvi'ier.ce    in   puriport 
oi    its   af Xiriiativi.    cieifcosc    or*   the    iu^ue   rr.ired   'y   itr   fir?t 
fepecial  plea,    aaa   tU-t    t^-.-it   evide-ace  \/s  c   ;■  M.    cr.it  rovtrted 
cy   ti»e   L'ppellee. 

The    Durden   oi   estpi/iishint    tids   C.efeure  ra-f   on  tVie 
appeli?^nt .      'j-his  mat   te    :.-or.t    by    tit  vciiht    of    d'C    evidence. 
It  wae   iMcunoe-nt   on  the   deftndRnt  to      rove   t>r-t   ,.'x.    jiuis  was 
not    in    cciunc     hiyi-ical    condition   -'t    the    tir.;e   H:    ?it,;ned   the 
application   for   the    ,  clicy. 
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In  the   c^r/fc    ol    riclri   v.    commercial    lurinepe   '■  f  n  •  p 
Association,    iiVii   IJl,    67.,    on  p%e   bo    ,    t>ie    ..i-prcx:C  louit  held: 

"Appellee    \iht}    .*npu  rnnce   tojnTjariy}   hp.o    the    uurden   of 
proof,    f.jTti    it   iK'^e    xjcurriutnt   -on    it   to   eet'?Lli?h   it?-    -econd    af- 
iirmative   aeiffii?e    Ly   a  j.rrr  oncers  net    '~1    the    e-vidence.      The 
b>-lpv;e  vert  a   D-'Tt   nf  itF    .rooi,    out   tiie    int  rcruc  ti  or.   thereof 
ty  appell;' fitfc',    tOt.ethrr  vitJi   tne    ot.fitr      rorl   riiitred    uy   thern, 
Cocv:  rot  ertF;i.Ii9h    the    r  l  iirriintiv  e  taienfe^:   oi    '^pnt^lec   unless 
ve   c?jn    esy,    ae   «  mrtter   of    I.-m-',    t>i't   op-icllrnt '  p      rooip    ee- 
tri-liphed    its    ?nid    defenr--ep.  " 

it   cannot  be    s??.  ic   t)rt   th?'    -  flirT"' ti^/r    ^  pfenee   rf 
snotll-nt    in    t  i?   c-.pe   ^""f    --o    pst^  tl  1  rVied .      it    jr-   r-.ot   a    f.^ct 
th;^t    the   appellee    nllered   no    Gvidence    contro-vc  rtin^-   the   cvi- 
deijcfe   ol   n-orellf'nt    ■ "   to   the     f.yeic^l    c^^f'ition    ^1    'r.    wiroe 
Pt   the    tiice   he    si^^ned    the    'iT>:^l  i  c.-^tion.      Af   ^bo\e    rtafed    there 
vert   vitnet^ees   called    oy   tii<-    opTjellee  vho    t-  ytiiier'    t.«.?>t, 
fie    ttiey   i?   v<   ni'a,      r.    ^ir.ie  vrne    in   ^  ood      hy'-ic.  1    c-rifiition   nt 
tJi<-,t    ti!;e.      Jt  will  be   obp^rved   thf^t  no   v'itnef^   tf  ("tilled   to 
Hi^'itinti    ;?  pJriy?icril    ex^Juinntion   of  -  r.     Jimp   f'X   t?i.^•t    thwe.      'n 
tliXB   qufcption   tije    <j'  ru'lv.^ion    is    th:  t    th- 1    i8?iii*-    v/rs"    xiroperly 
submitted   to    the   jury.      '-ini^i   1  cade    to   the   qviertion   whether 
the   Vieitiit   ol  fcvi'^ence  nroved   thi?   defenpt  . 

}:i\e   jury  was   inptnictcd,  ■  - 1   tiie  rerucr^t    •">f    the   r>p- 
pell-'nt,    tiitit   ii,    - 1    tne    ti^e   :r.     ar;?  ninr'e    the   a  v)lic'tion 
lor   tiie   '-.nlxr: /,    he   ^«p(r    r-ul'fe    in£    frnra  an    irilcction   or  da  pease 
knovrn  r?F   'juetic    Inlcction    -n'^    th-'t    thir-   nff ":  jcti'-n  ^u^terij^lly 
irapaired   iiia  rinypicrl   htf?>ltiv  ^.r.C    -vieor,    they    mould    r<rturn   a 
verdir^t   lor   the   cef  i  nd-vat .      TVe    Jnry   ■rounc'    t'  jr    Ip   ue   r^t  qinet 
the   r.npc;]  ] --r  t .      it  doef?  nf-t   Pp'^far   in   tlv'   ri--cor<^   that   the 
\erdict    ip    so   manifestly    f^fviin   t   the  ^r-i^ht    of    the    e-vidence, 
dn    tnis   isoue,    thst   tne  verdict   r^hovld  he   dif^turlied. 


in   the  argume?tt    "1    roundel  tor   .appellee,     rae    ol   her 
attorneys   ueed   this   Inngurt  e: 

"Ihcy   RPk    the    jury    to    du  t    on   record   the.    let    th.-?t 
i'r.     -iri:!?  ■was   &.   5«yohi3it3C   -    Jhrt'r   r.    iint-    otitma   to  Tiut   uuon 
tho'i^'e   children." 

Xi   i'^   -:r£n7e^i    th'^t    n--,lr>    tf  r  "er"    t,'-    irifl'-ine    the   jury 
fSfejairu^t    tiie  finoelXont   -.id    :oi    t}>- t    renfa'in  vtp  r(?vf-.rrli  1  e   trror 
Th«    record.   di?clof»ep    tli 't    the    court,    on    o^i^jtiction   "oy   oovn^eX 
lor   f'me  11  rnt,    iiwnedi'  tely   inrtrocteri    tii(-    jiury    to   aifvei-j'.rd. 
the    K-t-terat^-nt   and    it   <<otP   not    '•'   -r.nr   th-'t   any   otJitx    -t' te-"ient p 
were   iiiacie    th-=t    vcre    in   •':.n;y   jiip.n'.f  t-   o'oj  t-r  -.ion.^bifi .        i;.e    trial 
coux't   T'Cted   a;:J  edir.te.jy   p'h-    it   ';oc  tr    not    -reserit    vi>.cn  an   appeal 
to    ti.e   >jr«judice    of   the    jury    se  voulcl   rc-ovir';    n    rc-vfre?)!, 

linciin^r:     lO    xevcr  ?ibl  e      rror   in   the  record,    the 
ju'ii.fflfe/'it   ol   the   trial    court  will   "ue   aliirmed. 

Aii^liil-iiD, 

I'iot   to    ue   re^-'crted    in   Trli. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  i^  han^nd  affixed  Bte^^eal  of  said  Couit 

at  Mt.  Verpon,  this - /...A^.m^ I day  of   /XJi^-^^e-c^-l^'t^' 

A.  D.  191., 

^e^ppellate  Court 


o 


o 
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Opinion  of  the  Appellate  Court 


A  T  AN  APPELLA  TE  COURT,  Begun  and  held  at  Ml.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  (he  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  dai)  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 

Hon  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


/ 


GRANT  IRVIN,  Sheriff 


And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court  at  ML  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


\ 


John   h.    Joyce,    Adinr._, 


..•^.i>ii.§.i.l.?.£. 


No 42 

MARCH  TERM.  1919. 


East    St. Louis   Hy .    Co., 

A-priellant 


/ 


5KRORT0 
APPEAL  FROM  ) 


CitX COURT 


M.S. t... St... ..Lou is. GOUNTT 


TRIAL  JUDGE 


HON. JdLLAS...C..O.QI$.., 


TenK  xio.    42.  In   the   'ppellste  Court  '-f  ends   ^  o.    S9 

of  1  "I  "t  inoi  n ,  r  ou  rth  l>i  "tri  ct . 
Knrch  Teitrj    .^,     '.    ]9iy. 


Joi/n  i>.    ooyce,    nckuiiistraoor  } 

of  tite  i^^tnte  of  Charlee  j,.    Joyce, 


^  JL   ^i^    X»rlLia     vJ 


vc.  y       .pr:i:'l    irojr.    tiie-      i  ty 

;      Court    oi    s:n!>t   ot.Iouip 
iiast    .jt.    Louit?   .vHilway  '-oift/siiy,         ) 
Apoellant.  ) 


i-atjleton  J  . 

On  i.ovauber  ?5ti.,    1916,    the   pr;ptn-nt,    '■:?»pt   -t. 
iouip   t'Pilway   ^oin:>any,    r-it;   en^atCd   in   or-t-r   tin£.    Ji    ptrtet 
rpilv-ny   on   r    <»treet   known  np     .roadwny   in   t^f'  i.ity   of  lapt 
;5t-    "J  ouip. 

Thie    etrr-et   crofiree   CaLokia   Cret;k  anri    a  nuT'l-er   of 
T'lil rond p  locpted  ne'«r   sftid   creek.      Over  tl  f^  cxetk  and  r«il- 
rood   tTPcyp   i.p  R    viaduct  ured   Icr   rJl    kirir;  t    rsi    tr'vel.      The 
viPduct  imsf   n    lint   to-;    'T   decA    'bovt    '.ne-ijundred    iif ty   lest 
iorit   w.ijicii   i?  iiiV  .edi*t. t;3:y    over   the  creek  f»nci   rj^iiropicl    tr-cke 
and    igt   nbout   twejity-live    icet    atove   the    tr-ickg,    At    eitjier 
end   oi    the   deck   ip   nn    incline^.      The  vetvttrly    j,nc:'iine    if? 
etrait:rit   lor  n  dipt-mce   oi    aiont   eif/nty- thr«^.e   feet   three 
inchef-    <e!?t   of  the  deck   pt\6   t>ien   curves    to   the      ei-t   lor  a 
di(?trnce,  ol    one-liundred- forty- eit4}).t   feet   t^/o    inchee   nnd   then 
extendi  We^t   to    tnc-   end   of    U'.e   vaaduct.      "}it   b^^tern  «^Trop-ch 
ii    t/iXee-hund  red-nine  ty    feet   long.        n    the    outer   pir^e?    '"f   the 
viaduct   are   pideu-niks   tor  ■■•■(^'  f^ ptxinnff  !=>nri    ixr.:-.e6Xnte'i y   inpide 
the    sl()cwalk»   nre    ptreet   c;-<r   trnclrp'   urefi    by   ■^ts^pI  "i '^nt .      The 
North    •  r-^ck  "being  u!?ed  for   '  s??t  bound  crs  and   t>ie   other  for 
iSa^t  bound  cnre, 

"-a 
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A  eliort  dietnnce      est   ni    the   viaduct   v'oLn      treet 
croecee  ^jroadway   r^no    jive   or    vix  block*'     eet   ni    John    -treet, 
fit  .6(  0   ^j'ioradwaj  ,    oonzi  i'.eele  h-jd    >j   saloon    nnd    ?>t   tfu    Jtset   cid 
oi   tlie  vinduct,   ?*t    :'.16   ..  ro;>awa,y ,   he  riRfJ    ^nothf'C  peloon.      i'he 
J&sti.onpi   Cash  iie^.ieter  tDxnpnriy  had  a   r,ir,ee   ol   VM.pinepp   on 
kain    itreet   in  j-^rt    .t.    x-ouip,    to   re«.ch  s^hic-h  iroB  60':    :rro»d- 
wny    it   -fi^e  necepp- ry    to   crop?   t/ie    vi^^duct. 

On   tJrt   date   }  eel e   et^rtPd   ivom  6'"''    i  ropovy  to   the 
plsce   of  'businesF   of    the   *.'ational   Crph        j^ipter    .  oni-jJiny  on 
Lain   vtreet.      J  e  i/ent    in  a   i  aif  e   automooile    ""id    "^a?  pccom- 
p£=nie:'    ty   i  ie    iu;n]  i    Kin;    s-Viarlep  >  .    Joyce,    ?    boy  n^ed  nine 
yer, re,      John   ^-chvferin;    fnd      r?.   Genevieve   Ccrivrcrint,    >;!?  \viJe; 
anc   p.  jaen   raioee   nnrjt.    xp   u  iknown.      i'k.et;le    *'.e   driving   the   «u- 
tOL'iOlDlle  and  with   the   flian  v;hoee  name    is  unknoy.n  nat   in   the 
front   peat   of   t/ic    putomoui  Ic-,    pnd   the   othtr  ■^,  crrone   in   the 
rt^^r   seat-       'here   wp.e   n.lro   a   cneh   retirter   in   the   re  r  p»rt    rf 
tite   automobile. 

jce.le    etarteo    to    the   vir-duct    on   the     ^outh    eide    rf 
"iiroao'way.      v.hen  he  rc-ched   John   ..trfet   he   iis^d    to  paes  p.n 
i-spt  bound   car-      'XJ  ere   vere   other   ve:  iclce   ^t    th-^t  nl^ce   ^nc 
in   oarsing,   h!.c-fe   turnel   to    t^ie  .  nrth   imtil    he  wp.s   on  trie 
booth   eide   of   the    .est   bound   street   c-^r    tr-'^cJf.      :  t   thi  p    time 
a      ei't    bound   cf-:r   of   «).>ellnnt  v/?»  =    ec^ning   acropr    the   viaduct^ 
and  t;ht:n    the   autoraohi  le  v/rs  a   i?>iort  distance  /.apt   of  Jotm 
utretrt   the   car  and  nuto'.ot-iie  collided   nnci    ^he  Joyce    boy  was 
severely   injured   pnd  v;?is   taken    to    a  hop"?ital    v?hprG    he  died 
'eceri'.er  13,    IVlfi,    ar   th .    repult   of  tiie  injurirp  rfceived. 

'iuie    suit  w.ig    brou^itt   by   the  ?crainijrt rntor,    wiso   is 
the    appellee. 

YtiG  decir.rntion   contained   three   counts.      Tho   tirpt 
and    eecond   counto   chHrted    tiie   apT)ellnnt   v;ith    creleepneee   nnd 
nefeiit..£nce .  in   the   m?in-£ement   ol'   itr-  ohxs  v;here-by  the   occeased 
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A   Bliort   distance      fc?t    -J    the    vi?.duct   Join      trcet 
croepee  .^roariray    nno    live    or      i  x   lQocV"      eet    "si    John     -treet, 
>.t    6   L   ^Jioadv/aiy  ,    Jonn   '.tele  hod    ??    saloon    nnd    ?»t    ti  ^    Jspet   end 
oi    the   viri'iuct,    rt     .16      ro'iO.'Wa;/ ,    he   r.H'i    -rother  pclnon.      The 
i<?;tional   Cash  iief;,is?ter  CoEippny  jiad   a   rtl-ce    .'.x    iMipjnc-SF   '^n 
i^ain    itreet   in  x.r:rt    .t-    ^oui?,    to   re^ch  vj.ich   irom  6('''    rrosd- 
wny    it  V7f>e   nectpe^ry    to   cropp   the    vi^^rixict. 

f-n   t)pt   date   }  eele-    gt^rtfid   Irom   6''''     i  ropfiiw-y  to    the 
plsce   <^f'  liueineee   of    tht    'ational    Cpph        lipter    .ot;i^!iny  on 
iiain   street,      it  vent    in  a   isife   automobile    -"^nci    wn^  pccom- 
ppnie!.'   l;y    i.ie    i'li.'^l  1    f-on;    tliarlep   i-  .    Joyce,    ?^    noy   af  ed   nine 
ycf.rp,      John   ^^chverin^   fnd      r?.   Genevieve   Oclivcrini- ,    >!ip  v'iJe; 
anc   rt  zaan   ra^-oee   nnrae    ip  u  ikao\>n.      iiecle    *->6   driving   the   «u- 
to/r.objle   p.iicl   \vith   tht   cnhn  v/hoee  name    i?  unkr.nY;n   nnv   in   the 
iroifit   eep.t   of   t/te   puto/tioui  Ic-,    fT*d   the   otht  r  ^crrone   in   the 
it-.r   seat-       ''here   vjp.6   nJ  ro   a   cr  eh   rett-ip^-tr   in   the   re   r  pTt    ">! 
tilt   autoHiObi  1  0. 

i.ee.fe    --tRrtefi    to    the    vir-duct    on   the     .outh    side    of 
iiroaoway.      '-hen  he  re-'Ched   John   ..treet   /.e   hs'Tj    to  pp.es  p.n 
hsrt   bound   car.      Trere    v.ere   other   ve- iclet   •'t    thqt  plsre   snrt 
xn    •ass'int,,   hi.ele    turned   to    t/ic-  .  ort>i   imtil    he  wr-5    on  the 
.>outh   side   of   the     .eet   'ooursd    street   err    tmcic.      .' t   thi  p    time 
a      es't    bound   car   of   fr-r^ellnnt  w?  -    c^-'^^ilng    ncropr'    the   vindiTt, 
and  T/hen    tiie   autoi^obile  v/?s   a    short   distance     .firt    of   John 
otreet   the    cr.r   -nnd  nutof.oliie   coilidec3    pnci     '>te   Jovce    uoy   wae 
?everely   injured   pn<i  wag   taken    to    a  hopjital    r}'PT(.    he  ;'ied 
ecfcsTi.er  13,    IWlfi,    a?   th .    result   of   tJ^e  inJurjfF!  received. 

luis    suit   w.ig   broui^J'it   oy   the  -^c-niniirt rntor,    ■'^to   ie 
tiifc   ?.p  jellee. 

Ytie  deciruTition   contained    ti-irec    counts.      The   tirpt 
&,iid    eecond   counto   chr-trt.ed    the   apoellnnt   v;ith    crcleepneee   rnd 
nefe,lit  ence.  in   the   mfur^ement   of   it?  cnig  where-hy  the   deceased 
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:    _..jurefl   ?^nc.    the    tiiir'^.   covnt   charted   the    -^ppell^^nt   vd  th 
violr'tini'    m   orrllnan- e    ol   tl;.t:   City  ol    •.ai<t      t.      oui?,   •^tiich 
lii:.iteci   tin.    speed   ol   cpts  on   street   r'-ilv'ryp   to    ten      ilk« 
per  ^iour  .'mcl   canine     thnt    the-  car  t)'?^!    c^liidec   ¥/it'ri   tnt   ^v-- 
tor,  nLilt:   wac   rtmriinf,  -^^t    "•    priee^d   kVCi'tiX  t>'.r-n    ten   nilep  r.er 
hour. 

i'o    tlte   '^ecinrntion    tiie   ap'  ell;*nt   entered   a     -le-«    of 
not   i^uiity . 

Ti^e    cape   wriS    triei*    cy    -<    jury    -nii    a   veroict    lOr 
?!2,CaX>.00   wfis   rtturj'it.d   in  fsvor   of   thr   c-.p  >e3  3fe.      rfter  » 
recti  en   lor  p   nev    ii'isil   line    ^^een    ovcrruicd  jud^;.cient  ?<•?=■?   ron- 
Uercd    on    tLe  vercict   and  sp^^ellpnt  pr?yen   rn    •^nr.enl . 

i.t   the    cl  0  e    n±    the   evidence   ior   the   f-    el  lee    the 
Bpriellr!iit  ii-^.de    eeparf.te  uiotionji   ?<fc    '.o   <'^ch  count    in   the 
declara  Lion   thnt   t>u:   court   instruct   the   ,1ury    lo    return  h 
vtrciict   "f  nr.t  ii.ilty    under    en.ch   count    in   fn*-   r'eolrTotl  on 
vhich  were    xenewed   r(t   tiie   cloee   ol   ^'Jl.    ti.e   evidence.      Theee 
laotions  wert   deaitd. 

In   the   firi.ur;ent   of   couru-el    lor   the   nr>T)e3.  leeone    of 
the    pttorneyp  r>.a  •  e    tlie    fo  J 1  ori »!£.■:    ftateeient; 

"1    B-ay   to  jou,    in    ..^    opinion,     -no.   1    s-^y    lurther 
that    it   iy  U;)   to  you   te    1  iiid    -"   verdict   ior   tiie    ^i^intitf.      1 
o.preer  ir.y   opinion    ior  wrr ■  t    it     iay    ce  worth'    il   it   iPn't 
worth  anythint, ,    cJi^'re^.ard    it.      it   nu^_,ht   n''t    bt   lepe    than 
»'3, -OCCyf ,    in  Biy   opinion.      'InBt,    it   eeeffle  to    ■;•-€,    vould  he 
a   fnir  and  ju?t    con  ene-^tion    in   ti,ip   CH.te   for   the   1.  op?  his 
faiuiiy    eus?tained.  " 

The   deie-nd.'vnt    o'ojected   to   these   rem-rr^F    .^nd    tiie    ob- 
jection w.  0   ovei-ruled. 

^        m    support  of  the    third   count    in   t}ip   •>' cl-r-'^.ti  r^n 
the   pl'^'intili    offered   in   evi^'erice   »n    ordinance   of    the   •  ity 


Gi'  x-nst    ■'%.   i-ouig   iiir.itinfe,   tfie   ereed   at  ^ivViicii    rtrett  cr© 
were    allo^i.ed   to    n.'n   to    ttm  mile?^-     tr  hour.      Vjiip  v;ae  obje'c- 
tco    to    by   ap;,.ellr!nt   and  as   ,  round   lor    tixo    objection   the   n  .- 
pfcilant    e^id    ti^c    crainance   .:;;■,  ri   "betn    renenled    i.y    ,-    yubeeqi-ent 
ordimnce.      The   o^jjection    'a?   o-vfrruied ,      '^3r,e   ordinance  by 
v*hich   tjit;   '.vrui nance   oii'ered    oy   "p^el  lee  'Ji'K.p   repealed  ip?»r   oi- 
lered    in  e'vidence   by  ;;p^)ell?nt  and    on  obj^cti^n  ■"'?»f  not  ad- 
mitted. 

The    fcroijnd?   urred    for    ieversf^l  nrt;    1  n.-.  t   -•^•n'nel'innt 
Fns   rj-!t  J  ■'..ilt/   of  ne^, licence   eitut^r    in    n^wuin;     it?   csr   Pt 
fcxees.'Jivf    ppecd    'icr    in   r  Li-inin^    ti\c   i-arije    in   fi  c    rc-lefP   find   ne^ 
lit,ent   rifm/H  r,    th^t   t.r.'..    court    erred    in    reluFint;    to    inetruct 
the   .jury    to   find  the  rieiendant   r.ot  ,;i/ilty  \m   er  the   third 
count    in   the    oeclarp.  ti  oii  aivX  tr;r:.t   the   re»if;.ri.B    oi    cocneei  xxzk 
ajbovt   quoted  ^j  o   rt  v    rtii'lc    error. 

Ihe  Tjoin   oortion   ol    npr.eil'>nt£'   .-.rf, undent    ie  devoted 
to    tht   diecvseion    oi    the    v.cii.,ht    oi    e\irtence   Mid    i-roof   of 
n (it  i  ii, fence   on   it?    .  ^^rt . 

Viiert;    ".^ere    cevtral   v-itneeses!   w.o   leptilied    in   the 
c;:se.      -r.inionr   Vvere    ii\-:n  s?    to    tht    r   eed   oi    the  err   and 
of  thfc    r,v.toeio"bi  le   .^nc    r;  r   to    th*-:.    locr  tione  -'f   .'iUerent 
pl"cer;   rrici    thint;:a   as   vve  il    op   toptiniony   ;- Lou  i.    ti^e    rlsce   where 
t'.e  collision    took    .lace   r.na   t:.€    rcintivt      ofiti^nip   ol   the 
c.'ir  niiu  the   fii;toaohiie    imiief!  i-'-tfly  after  the   f^cci''er\t.      One 
vxtnesp   for  f-jppfcllee    tcctiiied   the   'iutoa'ouiJt   v;.'^  t?   runriing 
auout   ei^Jit  uixe?   an  hour  •wliiltv   one   witner-p   for   -ppellant 
tt-'cti  fiec:    it   T/a;7   running,:   ah  out   forty  rrilep   nn  hour.      >:>omc 
ritnf:rcee    testiiica   tVn.   c-r  v,'?^p  runiunf.,  ;t    ircis   fifteen  to 
twenty  luixeic!  an  hour   r.t   the    i,ii;.c   of   tju-'   coj.liciGn  vhile 

bttween   the    extreiaef?  rrientioned, 
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VnriouF  \yitnep  =en   v/ere   c-lled   v'iio  C'--:ve   dercrirtitne 

incs 

of   the    pvrrnvnd/  ir.r'e>1i.-'tely  after   tVie   cclli=ion. 

It   ie   not   quertioned   by   ^ip^illant    th-'^t   the   crdi- 
nnnce   .lir.itint    tnt-    ?-jeed   of   c-^rr   tn.  ten   ;:.ilef   -  er  >.our  l-.i?.d 
ber-n    rppiH-^rly  paj'ped   pnc?    '-.■ub}  i  f^.  e     tut    li    i  r-   clfined   that 
ordinruice   uriK]   tietn   ropeHled    I:'/  --jx    or'anpnct,   kncvm   as  CrKi- 
nf'ince   j.;UKiber  lb4i<,    paj-etd   .ovt-ntjer   4,    Itflg,    oy   the   Lity  (coun- 
cil   of   the    -ity    oi'    i^at't    ..t.      ouis   ftud    ?•.    roved   >jy    tht    wsyor 
oi    enici   ^'ity    '."■n    tht-    6th  dj^y    of  i  ovetiiber,    l^l". 

Ordinn.nt'e   trnmber   184v   lireitg   the   avr'ne   Fvieed    of 
s?trett   c- re   to    t^'tlvt  .T.il;.'p  per  hour  r-nd   rrovi'-^e?  r  penalty 
ol    not  iet'g    than   1  en   nor  f;;Oie    tn-nn   Two -hundred    -nll'»rs    for 
vioir.  tint    said    Ornin^nce. 

Ihis    orainance   was   offered    .in    eviccncfc  with   the 
lonovint,    certific-te   ntta(;hed: 

"1,    ^  .    J.     .h^.l(in,    f  ity   ClerV,    of    tbe      ity    of  r„f»t 
vt-    tovd'^,   I3  1inoir,    d«-i   hereViy  certify   that   the    ^nove  ?nd 
f ore,  oia(_    i?   a  true   nnd  correct  eo-oy   of   •  vdin»?nce    ■  n.    1B49. 

And    i   i  urtV'er  certify   t:-i/':t   ti  ^   ori;,  i'u-1    (.■rdi nance 
in.    l!;i4y    of   'vhich    thf     iore^otni.   ie   •'*    certified   <o-iy,    ip   by 
iav/,    intrusted    to   ;r;y   custody    lor   B.-;ic   keej^int,    aiid    is   on  my 
iii . j    in   oil  ice . " 

Count'ei   ior    -?pjiei;iee    objected    to    tne    certified   coy 
ana  tne  objection  vras   eu.3t?inecl. 

it   YfiJl  "be    ooFCived    tnt   oniy     /rool    oifered    of   Or- 
dinraice      o.    Id49    '-r:  s   a   co.,y  certified    ae   above. 

Ihe    Jtptutc   proviiiee: 

"All   ordin?nce?   of   cities  ^i.d    -vill-rep   ir.ano?ini?;  arjr 

linep,   penal  t,    im  rieomti'^nt   or   forfeiture, -,eh.Tll, 

within    one   .'nonth    nftt-r   they   are  -passed,    l;e   liui;]  is-'hed    at   le^.  et 

once   in  a   nev-g-aper     nbli'^ished    in  the   city   '^r   vi''"i-fp,— ; 

and   no    ;  uch  ordinance    phrai    take    effect   until    ten   d^^ye   rafter 
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it    XB    ro     .ubliehed.  " 

Jonte  ».   /.drian{.,ton   111,      trt,    Ann,    Gee.    1336. 

The   v-tf'tutfc    T^ito   provi'ies: 

"Ail   oidinfincee,    ?ric   t/if-   dote   oi'     ubilicati'n   tl'trcof, 
may  "be  proven   ty    t}ic   certilicate   of   tve   e3er>,    under  the 

real    ol    the   cori-or^tiun  .--- ." 

Jones  ^   /.ddington   ill.    ..-tr^t,    oec,    1337. 

'i'he  certificnte.  f»bovt  offered  (■  oe  nrit  phc!''--  tViis 
ori.innnce  v.-'^.e  ever  ■Du>>]i?iied  rind  for  t}i"t  re-r-'n  ttie  court 
did   not    i-rr/  in   sustaining,    thv   oujt  cti  .:'n. 

xhe-   lailurt    of    the    nppe3  iant    to  provf    the   piKitnded 
ordinance  lt.nvef>   t}.e    ejection   to  "i/t   det-^ri'dned   ?nF   to  whf-ther 
the   verdict    iy    sr-uiiported    Ly   tht    evi^'ence.      /■•^   n'jT^e    ?tpted 
there   v/ae  a   s'ruirp   cunfjict   in   the   evidence.      '.i.ic   be.int,true 
a    court    li    review  v.ilj    ;  ot.   di?  turu   tiit.    lindint     :•!    the   jury 
unleee   it   ic  maniie-tiy     ,  ain?t    the  weifcjrit   of  the   evidence, 
^uch   condition   'loee   not  ap7it?\r. 

it   i  ■•  urt  ed   the   court   trred  in   refutinf;   tn    inrtruct 
the   Jury    to    fxnd   the  ■  elendant   r.ct  t-i-'-lty  unoer   the    tiiird 
count.      i.hat  iii  3  hten   snid   ^xt\\   rt  lercnce    to    ihe    or';in?nce 
appliesi    to    Uiie   Totion. 

iinnlly   it   ie   ur^ed   thr  t    the  nr^.waoJit    of   coui^eel 
lor   r?p-pellee    ir?    rf  verei'olf:    error.      in  disci'eFin;     --    qucetion 
oi    tiiie   kind    in    t'ne   o  .?e   of   3..    v..    &      .       .    '  .    Cn.    vs.   i  iddlp- 
ton  -   14     -11.    b5.'-    the      urretae  Court,    in   t-Mf-'Ving  phout    tlie 
uuty   oi    thfc   triKi  judt,6,    ?^-iid: 

"lie  he^r?    the   entire    .-^rfeuriient    on    riott:    pidee,    ^.n6 
ie   cognizant   oi   nil    thnt  )<.p.      trnn-pired  diirint:    ti;c   trioi, 
calling,  lor   or    teuaii-ife    to    juctily    the    reriw^rV-s  -^lac-h  counsel 
r^y  '^c-irc:  to  ir.n''r"e,    mvl     here    the   ^rt^ujaefit  -^f  counsel   3;ae 
epcaped  i.is  censure,     tuip   court    vill    not    intt-rlere   unlesp   it 
ir    one   '-uicii    ie    clearly      rejudicinl    to    the    ooj.o-ite  pArty , 
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and  -which  un'-^er  no   theory    of   the   cp^e   cm   he   jup^tified. 
'■>iile    the    reniflirk   com'-']  "ined    of  here    ^r.^y   n-ve    betn    ^nd   -nrohql-ly 
vim?   imi.'rorjer,    -^  e   c?nnot    -^.y   th-t    it    "  -  p   of    i^ucli   c)i^racter 
ae    should  c?;-.ll    lor    Inlf.rf  erf  nee    on    oi<r  nsirt.'' 

'■'he  Tibove  ruotPition  ir  Rnt  in  f.iis  cspp.  TJie  renarlc 
Fhoiild  not  iiave  heeri  rtj«'  e  but  it  '^oe«  r^t  ^-rr^rit  the  revere  il 
01    tVi.e   chte. 

.1.  inclirg    >io    re";' ipible    trr  .t,    the   jvcij  Trent    of  the 
tiinl   court   ip   8liirri;ed- 

Affirmed  . 

i*ot    to    be   lenoi  ted   in   lull. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  (he  above  entitled  cause  of  record  in  nnj  office. 


IN  TESTIMONY  WHEREOF,  I  have  set  rm  nc^> 


haf%d  and  affixed  th 

dap  of 


o 
o 


i      1 


V-'**-*-* 


y 


..'■n 


Opinion  of  the  Appellate  Court 


A  T  AN  APPELLA  TE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  dag  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


/ 


/ 


GRANT  IRVIN,  Sheriff 


And  afterwards,  to- wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


\ 


...J., 


..l.t-n^. 


,.A...^.£ilfc.e.. 


No...fe3 

MARCH  TERM.  1919. 


..j......J.....I...t'oi..er.... 


..Al2I>.ellant. 


/ 


/ 


/ 


/ 


151  A.  651 


ERROR  to 
APPEAL  FROM 


Circuit 


COURT 


..lk>:i.di.£.9.n COUNTY 


TRIAL  JUDGE 


HON. 


J.,-..i". GXIXiiALi-.. 


General   :':o,  !>?.  In  the  Appellate  Cnvirt,  %endn  no,AZ 

.  ^t«te   of  illinoiR. 
fourth  3xntrxct. 


J.    J.   Alien,  ) 


8151.A.  651 


ve.         )  Appesi  from  the  Circuit  ^-ourt  of 
}  '    Madison  County,  iliinois. 

h .  ,:) .  kmy  er ,      }   • 
Appe llant .   ) 

wi-.ni6,let(?n  J, 

Th«  ^pppllsynt,   ?  .   J,    rnyer,    '".nix   the  nr?\fjller,    J.J. 
A31«fn  vere   ref»identp   of   th«»   ■  ity   of   Venicp,    ?lHnoi5\    «?r)d   for 
mftpy  ye-  TB  had   been  acquaintance?,      in   Xiw   1«.31    of   lf*17   the 
appellant  purchne&<i  »   i?«3con<i  imnd  >or<i  nutornlil*;    lor  #25r,rir.. 
In  !»  ponverp«tion  siiortly   thereafter  with  the   nT->t.01e^,    the 
«ppeli«nt   told   vjli't  he  paid  for   tkie   sijtoso"bil<i-    -nf!   the   ap- 
rjfcllee   expressed  »  deeire    to  i,€t  a   i*iirdi-.r  or  if  he  could   j^et 
it  nt  a  price  &??  reriipon^ble  i>nd    tolti    tiic   appellant   to  keep   on 
the  lookout   lor   vuch  r  c  r.      a  little   1-  ter   the  sppellfmt   in- 
i armed   the   appellee   that  he  ha<i   found   such  n  Cf  r   t):ir't  could   be 
pui"ciri?-oed  tor  ?^f$7.. 00,      After  p'-^se  nofeotJ?ttion   the  ^•ipiiellee 
purchaeed   ti».e  c^r.  ?ind  ferave   the   appellant  «  check   for  :$14B.OO 
mid  »  note   for  |-i2:0.^--C'  each  payable   to  the  nrrvellant  »nd   nro- 
ai?ed    to  r,ay  sppellant  C'S.OO  on  aprellet?'?  next  pay  day. 

The  ^^jellee  claime  he     urch^sed   tlie  sutoraobilc   from 
the  sppellsnt   and   tivei?   titst   ^p  n  reason    -hy   the  check  and   note 
were  payjjhle   to   the   ^prt"! 'pnt.      n  the  other  h« ad   the  «?pp«ll.»>.nt 
clnim«  s   ccrtfiin  R'»n  nricied  ;  illc?r  wse  tiie  vendor  *»nd   tlmt   he 
HCted   oniy  as  the    friend  of  sppellee  and   th»t   in  closing  up 
the   deal    tJie  np,MC;llee  did   not  have   enoi^;h  iscnf^y  t.o  nny   for  t>ie 
C'iT  and   apy.ell;\nt   lonned  hiTU  ClSf'-.OO  lor  which   the   note  vne 
t.ivctx   a3  po   the   ;;2.0()  and   th'^'t   the   check  was  cmce   to  him  hecaune 
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-■■..'     r>'i'.\  •    .-,  :     '^.-•-■^i/-    - '•    :Ul.t     o  to  .<■     i?;'^-    ?>  f^^  .*..  ;:>%!  r;y  1    s>;    soil'!    3    i*     .;  ,: 

:-.  I.    ■■*■.:■!(;■:»    :-_  •    >>:;    r^,+    f   ->X^iiX  -'"^      .m,   "iJ    a  jteu-'    'soi    ^t;oifool   •">-'..!■ 
"'    .■■)*'i'.   T.0  1    :;3rj.;o    ';    f-v -' Ca''/r'-    ^r.'    9/ -..^   v.-m    x-'O   ftiiS    f>aiB«iio-!.  .;•' 

■*  :     <      '.;♦     ■v:':    TPhn.-.y    •:f.-i;f    « «;sr    t':,\li.  ■.   iiBinf^i^    '<    ■■    ■•' '    -t' 
:•    'f  "  :     v/-  ■    •"l:^    "^  ^rton   j-£,if'o;53    f»\/«  f    .ton    btb    o 'J  J      ^■"0^     v" 


the   appellee   requested  jiija  tn   close  ur-   the  cenl. 

TJie  appellee  kept   tlit   c  r  until  ^'pril   191f^,    vhen  two 
dct<?ctives'   fram  the   «  nlice   .'©prirtwent  nf   ^t--^-ouit,   ^  o.,    pre- 
vented -roofp   to   th«  n- '  ellce,     ^>ich  he   '^cce-pted   »f!   wul  ficitnt, 
thwt   tin-   car  I'Jid   been  stolen   rnd   app  el  lei?   tijxned    it   over  to 
the  detectivep. 

The  a.r.;cllnnt  ttptified   th>it  'iller  br'->upht   tht;  c?<r 
frfSD    it'    ^f>\xip>,   I'c.,    nrxl   lelt   at   in   front   of  ripnellRnt '  s?  iiou»e, 
that   he   notified   tlie   'prcllec  thnt   i.fc   would    bririf  -ilTer  to 
the     lace  wiierc    iKe    -^p;  Ciilee   wao  working   -..nd  npp^JJee   and 
I  iller  could   lix  tJrie  2i'>tter  up  and  i  illcr  fcive   ti»6  Rppellee  a 
toiil   ol    pale,     l.e  aipo  Itetiiied   tiif<t   th(?  ftrrellee   tnln  him 
to  f.o    'li'iepd    and   close    trie   deal    and   look   r.lttr   ti  €    bill    ol 
eale   •tc'-'uec  no,    tl.e  ap-.ellee,    did  not  j^>ivu   the      ime    to  at- 
tend  to    it,    "nti    t'hnX   pursuant   to   the   directions   of    the   appel- 
lee he   ciid   cloee   the  dtnl    and   v^rocured  Killer    to  r.nie   a  1^)111 
of   Bsle  which    the  appellfint  delivered   to   the   "r'^'C-l  lee. 

On  the   trtnl    ^i   the   c?^^e   the   Fippell«nt   offered   the 
bill    of   rale   in  evidence   to   rhioh   offer   the   •'i  -ellee   objected 
and   the  objection  v/ap   pu-^tn incd.      "hif>   rxilint.    t^f  the  c -^urt  1? 
assigned  as  error.      'i'>:e   testimony   of   the   ?iy>pellnnt  th'^t  he 
procured   the   bill    ol    pf":  ifi«d«  r.t  the   request  of  the 

arpellee  and  uelivered   it   to    Uie  «TtTjellec  Esde   the  bill   of 
tfA%e  coaiietent  hs«  evidence  and    it  v.-?.3  error  lor   the  court  to 
refuse   it.      it  Y?ae  properly  o  mutter   to   be  considered   by   tJ-ie 
jury    to    i)B  feiven   e=ucit  weight  fis   they  deemed   it   entitled   to. 

Coiaplaint   it»  u.Hde   uy  avpellnnt  a£;Bin0t   tiic   firf^t, 
second,    sixth  and    seventh  ing-tructions  4;i\en   by  the  court  to 
th«-   Jury   at  the    re<;ueigt   oi   tne   apT.ellee.    The   fir»t  inv'truc- 
tion  ie   »9   folloT/s: 

"The  court  inetructs  tlie  jury   th)«t  if  you   believe 
from  the   evidence   thnt  heniy  Bayer,    Pt   the   tiroe   of  rr.nkinf    the 


,  [,:.:?.■.    S9j5?    rii  seoXo   OS   rati  hfAi^-ju-p-ri   r. 
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.^^j:  i  :H,.   ;■  ■■     vj.(,i     •;).«     'O&'XOVi:  r ■;)--•■     t fir,  1  Xi-ijqO     r-rii     ifoiiiw 

yrii    bi:j.Tv3j:-    ia-u  ,".v:;  •':^    mi    »«"»    :j:Vvt    1''.     Cp  i'sj'    »U4   «■;• 

--J    J  ;;.<•'■•■•    J  t-J    TtvJ    ;;■.■■  vi;^    5ij-;oi  '  yiitj'.sfti    iiln!-)V<*'- 
-'>!«'    !ii    >Jv:ix"i    ^.;.:    .is<-jXXi>  jqr^    ijj'l.}    to    i- 


PBlc   Of   the   automobile    to    .: .   J.    '-^l^t    i'e  unduly  ronceftled 
P09se   iiiportnnt   fnct--  concerning    t>it    title   thtreol,    wVilnh  he 
knew  or  could  inxye  learned  by  reasonable  diligence   on  It^is  itHrt^ 
guch  «?B  exerciyed  Vy   nn  ordinarily  prudent  KRn,    th&n  you 
flioulu  ji/id  lor    the   pi^intiii".  ** 

I'tiiQ   ijiCtruction  aeswae?  the   5:>pellnnt  raade   the 
»aie.    ■ih?:it   %af?   one  ol"   the   i.-?ijeo   to  W   oetcxtsined   by   the-   Jury, 
"ihe  court  erred  in  eivif'*?.   this   inrtruction.     n  instruction 
alrioulr:  not  be  ^iven   thnt  assuifite  .■^»  a  l«ct  one   of  the   ii^suec 
to  be    tried,    -i.e   seC'^Md,    eixtK  rind    ^evtnth   ins'lrxictions^'  i^iven 
st   the  rrqu€?t  of   the   «pp*lJee    -ire    open   to   the   e-siie  criticipm. 
Jt   i;»   next  urfed   thnt   thf*   court   erred   in  refupinf;   to  f.  ivo   to 
the  Jury   the  tro  refused    inrtructionp   offered   i-y   the   nppell'^Jit. 
i^«ch   of   these   inetructionp    inforrf.p  the    jury,    in    !n!hf<tpncc, 
th«t   if  the  np?iell--nt  nctcd  ;'t'  the    "j,;ent   'if   tJte   nppellee   in 
the  T  urchsffs   ot   the-   car  the  nopellce  cannot  recover.     These 
inertructione  did  not   rtnte   tne  Ip.y/  correctly,      it   ie  not  the 
law  ttet  because    rin©   i»  an  a^.fnx.  he    is  not   liable   lor  h   lose 
occflBji^oned  by  hia  ne^lli^enoe.      'n  the  contrary  he  tr.«.y  be 
liable.      ihe  rule    rtfjted    in  iechem  on    ^i  ency    {^-nd  ^d.)   Oec.lSSft 
ie  ae  follows: 

"He    (the  ais,entj    ovee  n  duty    of   re?<sonahle  c   re   in 
securing:,  (t.oode  or   other  property   of   the  l.inc^,    •i..,ount,    quality, 
find  oonciition  vhich  he   ie   .-'litnori^cd   to  purchr'sc;    in  rtx'ceing 
upon   -ricfc,    termo  nnd   condition*:;    in  exHinininf:   into   Uic  matter 
of  the   Be2  3i.T'p  titl^  and   freecleon   frorri   incumbr^mcep  v.t>.ere 
ty.fc»  ip  involved    in   the  purchftpe;   --• — .  " 

As>  )i.'.     been   rtnted   it    i«  cie,iEied   by    the    -vpr.c>llee   that 
the  title    to    tl-ie  c  r  failed  p.nd   ior  th'  t  re^u^on  lie   suffered 
Xa«fi«      If  thp   nnnellj^nt   fjctcd  n.e    -iient   of   tiie   anoellee    in   the 
purch'!»«   of   the  cpt  t>ve    opoell  mt  cnnnot   free  himself   ^n  the 
<,rounU,    alone,    tjuit   u©   Viue   tiiC   ;-i^ent  of   tiit    Mpptliee.      The 
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ftivint;   of  either  of   the^c  inetructione  wcyuld,    in  efteot, 

havt?   told   the  jury    lint   sppclliint  would  not  b«  liable  under  Bny 

circuiEetajicee   if  ht   was   acting,   as  tii«  f«e:, ent   of   the  5it>T>elle©. 

The  rule    ouoted   is  gonersl  fvnd   in  all  CB&en  where 
the   relation  of   -.'rincipftl   snd   r^ent    «-'iPte  wJuit   i??  reaponnble 
C'^re   ie  deternjinf^ri  by   tlie   fnote  f>n«i   circumstfrnce©  und«r  ?^hlch 
the  f'gency   nri?;es  an&    the  naturt    of   thv.    bupinciPF   to  b.-.    tr-n?- 
actfe'ci   by   the  ntent. 

/•insilly   it   i?!  nrt;ed  t))Hit  the  court  t>rred   in  per»tit- 
tln<i   the  detectives   to   testily    they   were    inlcnced.  the  fiuto- 
mobiie  wae  stolen,      it  ap -n  ars   in   t/ie  nbgtract   of   the   rtcord 
thfty  did   pft   tttetiiy   but   it   does  not  appear  thtrcin  tiuat  the 
appellant   MR<1e  nny   objection  thereto  and   lor  thnt   rey^ron  the 
question  will    not  be  considered. 

or  the   reRsone   indicted   thts  judfpsent   of  the   trial 
court  will  be   nwerped  and    the  cnwee   remanded   for  «  ne%-  tri:>l. 

iiot    to   be  reriorted   in   fvjil. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mp  han^  and  affixed  tf^^^eoLof 
at  Ml  Vernon,  this   -^ A.JL^^Z^M^. 1 dai;  of 

A.  D.  191       ■  '  '  ^ 


i 


of /Said  Com  t      ^ 


Appellate  Court 


o 


o 


:'/  /I 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


/ 


GRANT  IRVIN,  Sheriff 


And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


Atfiellants 


No... b 

0CTO£x.K 
x*lARC»t.TERM.  1919. 


,....i>.e.tna...lii£urance...C.Din.paruy.,.. 
A^ui^^eXiee 


215I.A.  651 


/  ERROft  TO 

^r  APPEAL  FROM 


..Cj.r.c.iii.t. 


COURT 


Jeffe  rtron 


COUNTY 


TRIAL  JUDGE 


HON .C.IiMLES..L.....L..j;XIiB., 


(/  ' 


TeJTO  f.o.   5.  In  the  Aprelli<te  Court.  /v^enda  t!o,6. 

iourth  i-i  strict. 
Ccto"ber  ""ierm  A.   i;7^s?T! 


5I.A.  651 


Louisa  :;torment  snd  iyor»  l'.,    Alexander,    p-^rtnors,  ) 

doin£  bupineff!?  f.f^  ;-torwient  L  Alexanrier,    lor  the  ) 

use   ol    the    eoid    i. torment   i.  Alexander,    r-.ad    lor  } 

the  use   of   Mbert  wBt^-^n,    torn  C.      hltlock,  ) 

Joseph  K.   Cr-^pus,   Lurrell     .ledge,    Jtanley  '.vRtson,  } 

■  dwBrd  V>11«,    lep.nc   lilclfp,    ^orn  l:ic}:«,    P.   V .  ) 

l.ick?,     iamuel   J.    J  ickp,    Thomap  '  .   Hufhey,  } 

Vfainvrif;ht  T^nvjp,   Cnrl   Vcwnrd^    'Vamuel  ?'.    Fnrlo-w,  )    AtpcpJ    fr'mi 

Jonathan     pMp,    £lsie  hale,    i^ial^C-rosue,      iigene  )    the   Circuit 

Ji.   Lare   "nd    lottie  Knowles?,    doinfj  burins,  ee  as  )   Court  of 

The  -anic   of  i^onnie,    Illinois.  }    Jtfferson 


)   County. 


ApT)e  Hants. 

) 

V3.  ) 

) 

Aetna  Ineurance   Coiapany,  ) 

Appellee .  ) 


1  er  Curiora. 

The   original  opinion   in  tnli?  Cf.se  vn-'  written 
l-y    Ihe   Irite   Justice  i!.:c^^ride,    rand,    with    si^me   i!?]ifht  niodi- 
iicatior.c,    ^/as  adopted  and   filed   ■•?»   the   opinion   of   the 
Court.      A  rehparin^;:  having  been  granted,    the  cpuse  wn» 
re-arfued   at   the  nresent   term   of  Court,    f»nd  u^on   furthtir 
coneidertit  ion    nt   eaid    cau^f-',    V7e  h-ve   ref.ohed   the   ««nme 
conclurion   n-.nd  ndhere    to    our   fortner  Jolninf:   i'sn'5   rr— file 
s^id   opinion  as  the   opinion  of   the  Court  on  the  rehearing 
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.d    >Oi.    ;;n3. 


'  ,r.'>fw~      v-^£fin.t       ."ijjii-aC.      :  t?)-rTi..^    , 
(  ..        ,  '      ,"•:,'">•'■   ■    eye/       ,  ^  r-j.i'i    'liji'. 

>'  ■  ■■    \ 


.  ^?v 


,  vimqu-oL;   rjoftt^'iUKn.t   SL'w 


.  -it^  i.  I  ii'T  ■ 


.ims.fjO  T 


yxi-.ride.    J. 

Xhis  CftPf;  Wfi8  heard   by   the   Circuit  court  in  C'-sn- 
n-  ction  v,ith   tne    cr.vt>   ol   Jvonutnt  and   Alexander,   r--  rtntre, 
etc.,    ct    il   V0 .   hartlord   j  ire   ineurance   Company,    and    the 
tv;o  C'lUPfes   were  hyard   together  and   detervjined  upon   the 
e«iiie   testiraoiii' ,    nx\G   the   lacts   «nd    circumstancep   -""-re   the 
en:ue    in  tn.ch   oi    the  cases   and    the   decipion   ol    nne   in  fact 
difpoeea  oi    tlie   otiur.      'ife  ore   ol   the    opinion   th;*.t   thie 
caet   ir  con'v.rolied   by   the   decision   in   the   cree    ^f     trnaent 
&nci  Alexander,    pHrtner-,   etc.,    et  al   vp.   hartlord  lire 
Ineurnrice  Conimny   p.nd    lor   the    rea.vonp   ?et   f'ort>i   in   thnt   opin- 
ion  tne  judt,Kcnt    oi    tne   ]  over  court   ip   reversed   nnd    the 
c^'uefc   remrinded. 

ijot   to  be   reported   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mij  office. 

hand  and  affixed  tfi&^eatpf  said  Court 


IN  TESTIMONY  WHEREOF,  I  have  set 


et  nw-nana 

/..I:zl, 


at  Mt.  Vernon,  this /..J..^.k-i day  of  , 

A.D.191   /.  ^ 

Appellate  Court 


-:-r<^-C<:tAili.'^ 


o 
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Opinion  of  the  Appellate  Court 


A  T  AN  APPELLA  TE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  28th  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hur^jfred  and  nineteen. 

Present: 

Hon  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  J.  C.  Eagleton,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


GR^NT  IRVIN,  Sheriff 


And  afterwards,  to-wit;  On  the  seventh  day  of  November,  A.  D.  1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  i^  the  words  and  figures  following: 


AtijieliL.c.e, 


No.  .i.?^ 


..(i....L _.^. 


: E.....i.-....C.Q.^., 

Aj^L.s.UM;.t.. 


i 
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ERROR  TO 
APPEAL  FROM 


.C.ij:;i;.u.l.t.., 


COURT 


.iiuy.ne.. 


COUNTY 


TRIAL  JUDGE 


HON. 


JUT.IUS   C.    KERN 


Texm  .No.    43.  In   the   Appellate   Cotsrt,  '\f^^ndn    if^.S. 

October   ■'"erjfi   .'• .     ; .    lylB  . 


ipaac   i^eiJUPRjnn  and  y.&TX   htrinrasnr:,    } 


€i5I.L.  65i 


vs.  ;    Appeal   frna.   "^he   Circuit 

}   Cr'urt   o:f    ..■'.yrje    Lounty, 
•  he   unltimort'  ^  Ohio     i'utn-    extern}   Illinois, 
liailrofid  Company, 

Avjj.ell.-trtt .  ) 


i.it    tuit   ViJ  !?  orij,  inaH  ly   cniarnfncefj    tefore   p.  Justice 
ol   i  e»ce  i'.n6   nyvie-;led   to    tixfj   -ircuit   'curt    ol    -nyne  uounty 
Y:.t.tre  r«  jury  vic  v,?.ived  ana  tri-l    hrd   uy    i.he  court,   rhich 
resultea   in   -   Juu^urit nt    ior  ?vovif.liee   tor  '  1&:  .I'f'  .'"n<3   cortp,    to 
xe'verne  ^shich   this  sppt'''!   i?  proeecuted. 

Theri    i?   no    Uppute  uvorx   the   '^•rincinf'l   r.r^r^-   control- 
lint   facte   in  t'i:is   c^iet.      'ifhe  contention   of  spTifllant   ie   that 
ancJer   ti.e   i -cte  proveii,    ap   a  xantter   of   1  p*  t>:ere  T?a3   no   ns^,- 
li{<-nce  v)*nn  ite   .  ifrt   '-nd   timt   tiie   court   phoi'ld  'iinve   f=o  held. 
Tlie   conteritxon    >1"   f-riX'^lJ'-^*^^   i*    tn- 1  ov/iiife    to   tue  relr^tion  of 
tiiC   TjHrtie;?   apt,  fcli  unt   v.a»  iuiitj    of  n^i..'ii-id<~i:^cv.   t^jxd   lipbl* 
ioi-    ti*fc   injuriee  sustt-iiifcd.      iroporitxonp  ol  'iaw  v;er«    8uto- 
{..ittftd   by  fenc/i  01    ^fcfe   paxtifcs-  upon   their  vem>ecti-ve    theorie* 
of   tiiC   c,"=<.se,       -liaBd   ol   aprjell'^nt  v^ere  reiii^ca   wiile   triose   of 
ypr.eilee   vere  held    to   '-e  ti»«   i.nsvf,    no*:;   juQfw«;nt  "^/ae  rf.Tidcred 
•1  i..„a i n ^ t   the  a;)p el  1  a nt   ior   t Vie  daar^.'  e i''   ©u p le i ned  . 

tee  thini:  tii  t  the  vUfe^tion  oi  appei  l?Tit' «•  -jefji- 
ttnce  depends"  very  wuch  uyon  the  rel-->.tion  tne  pprtie?  »ue- 
tiinet'  to  tflch  itiifr  at  t),e  tirje  ol  t:is  transaction.  "he 
apT)«13ee9   iifd  orderofi   of  ap'-ellant  en  Fsbni^ry   "7,    1917,    a 
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CSX*   to   !<e  U!?€d    :y    ti.f-ri   in   fJir   Ing  l-ornep .        Vie  c   r  f'rrive'l 
on   ^ebruwr^    113,    but  ^7••e  /  ot  x  1-^.ced   or   p   ott<o    ..■ -:..">'    .'. -r  3  o-cl- 
irV:  .      ">:p   a^ent    oi    rrr.<  "i  i.',nt,    'in    v.- in,-     if-. .''-led    ; -^    k    v*    isnid 
«?•-■?•   •  l.-'ce''    PO    ♦Jie    '.'    ;  if-    '   ->ii)r?    5-      iO'^ied    btiore    t.hf:    -rriV'l    "f 

'.*o    PO.        n   .  ebru-iry    .-.•^Iji   t -'teri  i  ess?   v-.err:   i-.-r^ti  s  j«  <:    ty'.-t    ti'c 
err  vn,s  r*r- '  y  to      c    io'Cied.        t   «;  nut   tfte      r-'-n  /('"i:r,    .r 
8ii   rti.y    tKere?".!  v(-.  r,    ~ '-.v  f  j  Vt'fg    br>f?|  ht   t.'.t.ir      "j-t*?   to    vite 
etock  yjixd?^  but   u  'On  Hr'.xvirn     l:..crft    in>-:no    th'"t    ti^e   err  }i;,fl 
n-t   been    -et   -=.♦■.    t'tie   «t->rK    cr.ute    -'no    couici   j!r>t   i/.v  u   Ve    to^^-jed 
and    they  v;»iire   it-vjirt-d   to  wni  »•    i  ir   ',he    "ftti;<i!,    "-f    Ire  c>^r 
ur.!ti3     the      nival    oi    lif     ■-rTin   ly   '  hicli   l/.f^   wi "-  3    -pri     to   wr 
Ir-'sneportpu .      tc-icn  tiif-        ravr-l    <^1    the    'r -in   ^h(..  c^r  v«9    -^et 
r't   tv-r   rKute   V,y    U'xt'   nn,  an--:,    -tfjC    ».r'^VfT;nn    tf:f>i    t.^jd    n^^^fil]  eav 
a^iini'tf   lo    ''Go  a'neso    nr.f!    lossd   yr^  r  horre^."*        ''^   engine    thpn 
rent  rff  "irito   tlie   ?oi;t>.   -.ort   i'\t'  It*    r-iTrn'.r;  y.-irdF   to  do 
cone    s-v,'ltc)  Ir^f   T   oti.er  \':oi1{    nnd    ine    ^lentp   ol    «•    rl  ieep    ^t 
oncij    '  ( fr.rn    the    10'.>lir,t.    ->f    t'f.c       or^ep.      "  )je  n-.in    '.rrcK    ol 
ST'-ell5i'it  wa?»   -t'  ■'•.t    live    "jr    «>ay   le«t  ^'ft    '1    t^c    (^-wltch  u-^on 
vj;icli   tne  t:*sr   '5ris   at    Mli.'!.      't    the   f-tutf.        i^ert   *trc    filn« 
hor^eg   nr.d    t'o    T^ulec    to   in    lo^iiecj.        hen   nl'i      t^rt:    in-';«-d   e/- 
ce    V   t'"?o ,    the   i-nt.ir.e  cr^-it    '..-tck    '>n   the      -pin  trrck  ^t    the   r«te 
of    ■ijht    or    ten  lailef:        r  <?;.  r,     "jtoklnt-     .;  iV«?   »?    lit    -i    r-oi^^./f, 
the   i-eii    riritiitiij    »»«    t"ie   Ptcryis   riyjnj    j  riini-    tWt.    tn,.  int ." 
'Yi.iB   irii.htwned   the  i.ojcrGe,    they   r-'n    ">itt     1    t>  ^    ';■  r  »nd  --lown 
tJi;t   chute    find   in   fttterartin^'    trs  .e<cr'-e   nac    ol    tifr.   vp?   L  djy 
inj-uisd.      'he   '  ^id.Pnct  on   th*'     ';rt    '>!   nrptliee    i  ■■■   to    t|c«   s^j- 
f'.  ct    to:^l   thir   cr-r  c  tnt'iinfc:;    no  "osr  to   b<      3^  cod   "cr-:p»   the 
d.ror»wny    to  hrl(i    ptocn   in   -hi  It   ■inT  i»  >'t?in^.   cloi?ed. 

iiegli^enoe    i?  'lefine^^      0    -e,    '' '  irri. ,-'^.c  e75rtertC« 
ci    /•.  duty  on   the  vart   of  tne      trson  chnri. '--':.,    to  -  rol^ct   the 
coLij>ininint,      arty  Irojd   the   injury   recti  vCf:;    fecund,    a   l;>ilur« 


r<f 


to     .erlojm   tlmt   duty;    nnd   tiiiro,    -«   injuiy    rc^ultirii    if^m 
cuch  i-ni'lure.        )it'«*j  ihcne   clement'-   c   neur   thej/    unitf.-diy 
conetiti.tr    actionricle    ntj;  i  ij.,  ♦•.fic*?,    f?jid    Use   .-Lfej^oe    ■^1    '\ny    ^f 
thev-'e   fejeaentv  renfier?   U>€-  v.leJidint    !.'•■■.   or   tV.e   *-:vi«frice    in- 

pvili'icient,    r-.  3   the   c='ef=  nay  l;e. uti*'?;  n\ny   hi;  »:  en- 

eral    aiiri    -.virij-    to  e veryt'*''!;,'',    '>r  nnrticnlr'r  d-.''' ,"\"irH    to   a 
eijifc.le   'ierprn  only,    >y  ^reRgon   t>i    'vi?      eculi-r  ^npitj'-n," 
Oiion^  o  oninn   .ractl-<n   '''.    vp.    iit?f,    2r>y   .i'^."G2..      'hat 
duty,    if   friy,    'ijd    op-tliant   owe    to   n:    tjietp.      The    a.     ellee? 
'*?ere   cngoi.efi    in   lo^^din^     thdir  j.orptp   in   tht   c >jc  ^.x.   X.h^   <U- 
recti on   ol    r;,     clii^nt     nd  a; 'filant   e.-jO   nn  ri,  Ut   t->  di5?tw«b 
thtett  in    t.hi)P  vi-r.ik,      t    lf-.*'t   v.l  Uif'Ut   wnrrnnf,    t/teiri  the  t   it  was 
about   to   do   eo.      it  r^,       are   i  roiB   the   tjvl    ence    th  t    tlic    noire 
anri    i^teaiK  Jrom  the   enrint   run.'iin^,    in   3xjch  close      royiwlty 
10   the  CT  iri^htened   the    r.orees  .^nd  enuptd  tlefG  to   statai.ede, 
?.nd   ti.;t    sftiii  cpr  ?y:»«?  dt-icctiv*?    in  nr-t   i:-^vin|    «.  bs»r  to   h.^jd 
©ftid  hor!!i>(-.@   in.       he   peji"»-ii»t?  ot    •      cllecff  had    tf^   rit  iit   to 
under   the  circmr.stances?,   and   douiner?  vieie  fcixine;   their  un- 
divided  attenti-^n   to  t'ru-    "lo/vdin^    of   thr-   Ncrpej?,    «»«<*   ?i!?"tllnnt 
had  nrj   ri^ht    to  ob   truft   t^i«•''•   In   tl  i  ^  work  Titnriut  ;.ivint; 
them   sreci'l    notice     •r   wernin^.      t.   l.v      ."iHy.i.;o.    *s».    iiocbfl, 
llt>  IH.&lii.      in  the   CHse   iiP=t  f^tove   cited   t>Le   ::vr  mne  Oourt 
i»aye,    on  pn^'^e   t)?'4,    "i«o   ^^nv  l*as=   the    xi,  V.t,    i^y      is?   cour'^e   of 
dtalinfe,   or   ntheT*i»ff,    to    invite   c-^f;lidt?tif;t,    xrid   luli    -^nothtr 
into   fi  Itelirs^j  oi   .- ecirx-i  ty   ir^is  tir»t   c-nr;e(juencee  ol      ie  c*n 
acts,    an'?    titien,    v;n€n   'm   injux'y    h.p   rfcei.Itfcd   to  idai   i  ross  J?iw'-ly 
actiJife  upon   the  ?  '^nf iQ<snce   tnue    ini>;^irr:d,    to   turn  round   gnd 
say,    ♦^ou   ehouiii  ^^r-ve   looked    Hit   ior  y.">ur»e]f,    -nd  j>f>id   no 
attfifition   to  T^if>t   i    said    or  did.'      ^ifen  r>  Kailrorad  Coffiosny 
put?  lo>r?ded  <v  re  ui'on  a  eide    (rr-ck,    inr   the  purro^e   of  bting 
unloaded  by   tnv   r>wnc;rs'  ol   t>i<*   freit.Jit,   an*;   Si^ch   '^^neriB, 
their  a^.tnte  or   F?ervr>)itr',   T-ith  the  eyvrf!r»   ^r   ^r-  iicd   cr;nB©nt 


ol    the  i-cwpany,   pronefd   to   rtiuove?   tl;t*   Ireifcht   t.hf>  f  or.   nny 
in   euci'i   c-(«e  JifdS-   no    rifht,    udth^n^t    s;:t;c.iol    --totice-   jnid 
vnT'Tninti,    in   rim   or  back    -•  tr-'in   in  noon    ih"    <?ice    tt'-cV 
*bilo    U»6   Care  are   beim^     i-Tiio^icled.      -.nd    *)tile  in   «?uch 
esse  tiioee   fci:it,R4,«!d   in   me   vork   ol  unlo.^.-- infe,   sirt   act  rer- 
Hiitted   to  t>XO!!»e    iiieir  eye?  -'^r  fefirt    to  T.-h.r  I  co-fe^-   '■^■ithin    i  he 
r-'n^e   ;>f    Unrse   scn>,M;t-,   yi-X   ti.s.y  K-y  ^, ivF;    their  \ji»j':ividef-i 
sxtcntion  to    ti.cir  ^vork,    find   f-re  juj»tiiied   in  ».c«>y).ninf.    thnl 
th«  Company   vill    not  taoleet   the-a,    oi-   r«  noer   Ui»;ir   .iDBition 
iriazardoue,    ■»;ithr>ut    ench  notice   or  ^firnin^.      Vhat   such  it? 
the   in??  is  v/el]    «»et,tl€-d   by    'i..»ihority .      •>!«  liorth  ti-JLcstio 
Koiliofe     iU   <.^o.   >e.    Jr>J-mroii,    114  n:t.,57;    illinoiw  Centr-l 
l;.«».t-o.    vn.   ;  rjffi3«r),    fi?   lll.^BV;    J^cwpon   vp,    '■./.;  en tr--'l 
h,H.oo.,''9   '.V.    S83;    otins-nn    vp.    '-tinpon,    3-'   irl .    3J;3;      -ible 
et  al   vs.   Cunniiiilts^i,    74   ill.tjl;    '•  hon^^son  cm   .' '.i.lii,  tnce, 
4C1;    :  if.rce   on  iiail  rof)di?,    .^yb-^Vf).** 

The  princj    rl    n«rc   ''nnoimced   is?   t:r;-:t   v.-herc   .•< 
per.  on  li.-.:-   tiie   rit  ht    to  .erloitn  <-:■   certf-in  vork    -inut   the 
railroati   and   it.--  cars--,    with   Ihfe   eonfftejit   ^^r  'roiaise  of   Use 
cojj^jany,    then    >\.<5itt   ri^ht  cannot   be  ':i»  turbea,    at   .leaet 
*ithoot  Vixrnin^.      '  ny   rtirncipal    .hetti   r   tn-.t   •:'fv\>:   be   the 
unlogt-irii     ii    ccal    frons  a  C'f,    ne   in   tre  '.iOebd  cns-'e,    or 
the   ioadin«g   oi   horpee   in  o  c- r,    U'-t    ri{,  l^tp  ^oulo    he-   the 
6ao).e-      it    tn-'t   ri^.ht  v^e  disturber'   it  o-ujld  jLiaive   no  dif- 
fttrtaicc  ';;ji«  thtr   t):»e  (UiiiturbRt  ce  C'->r.pi?^ted    in  t.«i«?   t?nfel»ie 
backinfe,  a^sini't   tiie  c-r  withosi  'wnrninf.  itet>ile    ttiG  opp  rater 
oi'  it  kne-®  th^t   ?uch  ?,'«'  r??'in   v^b  <  ;  j.oadint    conl    f.htref  ron., 
or  ■wl-iCithcr   the?  ■iiptvr'banc*'/  c-~.ar?if?ted   In  xhe  or-erat^r  of 
the  ftrii^ine  r.;nnirv    it  >>y  ''  c^r  f^f  hor?ee,   portly  loaded, 
sind    in   cioir^,    yo   rnn  -.-ithin    aiy   or  <  i,  >it   i«ct   ol"  thsn  ms^vking 
much  iioij^e  ond  perraittini    steam   to   f-cn-f;  frr-m   the   enj^iiJie, 
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and  doittfc    thirv^p  Uj><t  vere  caJicui    teti    to   frir/Mt,e:n  the 
horsfcB   in   the  partly  joaded  cnr,    or   in  inct.  Irijiitenod 
th«a  snci   onusted   ther.   to    ftnrfl-.cde,    --itt'out  ^  i  rfint    warning 
ol   itp  !';-proReh.      Ae  above   fet.'Jted   by    okix     i-pre-fcr  '•  om-t, 
tiie   ap^)tirJlecs'  vert  v/nrrsnteti   in  sieving   their  ur-'iivitted 
attenti-'n   to   ti.e  wnrk      1  .lop'Uag  the  V'^rsop.      in  fcithe-r 
c«pe    the    rijsht    sp    •^inl»tP.d  by    tlir   nec.1  if-<-nt   act    ot   the 
iKsuIroRd  ^/omr^Hny.   -  x^jerience  nnd   ohwerv tson   s^hoixld  hpv© 
sficjoniriied   thos'e   in  chj-Vfef-   of    ij.ft   eri<  ine   th^-1    tj-;^   .ninuinf!;   "•f 
the  en^rinc    in    "uch   c:loj=e   ryoriraty   tr>   a  uar  rl   ior'-es,   ini- 
restralned    ts?    they   V.new   or   p^ouid   i' :  v«?    '•  no^^   the?*,    -'leret 
suid    iiic   ioaciirif,   of    trsft   c-r   not   o  vuspJe t( 'ii,    i"--?  celcuinted    to 
iri^iiten   the  horyee  rind.  8tj;..:?tde   thc'!i>.    "..hfere   ni.ir.al.'?  are 
i'awluiiy  u;  on  d<.-ot  f.roxiKip  or  any  other  rublic  place,    a? 
v.here  teai.g*   =ire  heirit,   i.«>e«j   An   tnlORCitig    Jre-i^ht    Irnn:  o.;r© 
UMon    <   sldfctrack,    obvi  iseJly   it   i j?  incurabervt  ur^n   t>ic   r'ail- 
io?>d   to    t'ii^e  nil   ren;:  :'n?<  bJe  prei:aution   ior    th^ir  paft'ty   nnd 
,.ro%«:Ction. "       ulinf,   C-.  ee    ;  aw,    •• ,    llfiS.      j^p-.el -- tee  «er*'    latere 
feni;,a<r,c-d   in   loa<>i»ife   thfir  "f.orpes   'y   the   jp.vitr.tlon  ^nd  rer- 
Biief-ion  o.f    thp  ar^pell^int   rt.nd   ??ere   entitlf^d   to    rcj-cnnrhl© 
C!^r«  on   thR  part  nl    the  Uallroj^d' Corevjf/ny   n'-^i    to   ^rlt-hten 
their  vpyj^es.      it   is   paid    by   ^i^ip*  13  ant   t).- 1    th^jy   m,('J   the 
ritht    to    i\m   the   Citsi  uron   the  tfiaih   tr^^ck  ^noi   wt?re  nr^t  «n- 
^ni  ed   in   vn  '.ailowlul    r,ct    in    r-'o      oing,.      '■■p  ^^n  ahstPf-ct     ropo- 
5'ition   thi?  n.ay   Ic    true  but   t>  -  .  r i<,;h t   in  t>:ip  coee  mupt  he. 
considered  in  conntiction  vdtii  th«   riti>t   ■ip'.iillefc'P  h*^;^)  ac- 
I'iUired  irons  ar.  felirvjit  to  iopd   tfit.-   !.nxt'&  u   on    the   c^^r,    r.nd 
beiore   bo  op»-t'atint.,   the  ent.ine    ai'ioiild  fit  1«    8C  >i?4ve  e  iven 
HiJiifclJccp  vamin^    -f  «»lif;t   tiity   v;ere.   ^.uout   to  do    ro  sr-'-elloeB 
couid  have  fcu? rded   f!fe.ain;  t  a   etaspede.      'ihere  v^ae  rsothing 


-b- 


tending,    10  rro-we   t/uit   apptllcee  -^Dulci    ue  disturbed   in    ti^elr 
work  of   loedini,    thfi  iiorsjer.'  before   it  ■)  -r-  c-Mps'ilf  fcf-d;    it  ^my 
therelnrf   tr*    rUity    if   ^tppellnnt    to    ori;>fc   no  r^erii    to   them 
t?lthout  t,i  vitife    to    tiiffrj  ti' ely  nntic*.      scj-th  ^hica^o      oDlng 
Hill   ^'O.,    Vf.    Johr^eon,    ii-t   jIJ. ,    D7. 

vyiifcti  t)*    evidence   iuiiy  coneicicred  lairly    tetid  ?  to 
;.>i-ove  ii«-%iit;tnc«   tier,    it  becTi*?  a   'Ilu  pti^-n  oi'  fsct  for   tVte 
court   or  jury   nnd   wp   Jnve   ro   ri|./iit   x  ■■    uisturii   rtfch    iin/ling 
uul«-Mi?s  -^a   can   s**y    it    li?  i.iJ^nlJeetly    ""i^ainrt   t>.G  ■Reit:;^t   •'"i"   tlie 
eviderice.   ^  c  >aomy   i  itijt  «•  ^  ovffcx;  Co. ,    ve.   .-ilKr,    ^il   4.11.  ,&6S. 

t'  cannot   c&y    Uiat    tii&   iindi>H;:     f    the   crnirt      vs  j'.jinilcstJy 
n^^ninpt   the   iyeii,>.t    :'f  the  evidertce   :>r   ti!«t  tn&  court  trred 
in  itp  holoing  ut  on   the    cever^l    -^r ojio-i tionp   '^1   i-^^K  subniitted, 
wnd    the  judt.raent    nf    t]je-  lower  civrt    i  p  HlJirmed. 

Juf5(.w<>nt  niiirii:ied, 

"i'fie  opinion  in    U-ie  c-  pc  ¥»?\s  written  by   th*-   I^l;.©  Justice 
Icliride   f^nd   ---ath   .--li;}!!  t,'iodilic*iti -ns   ^   »   bet'n    a'lopttd  by 
the  Court. 

hot  to   be   reported  in   lull. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  (he  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  thecal  of  said  Couit 

at  ML  Vernon,  this .^.^..  Z...:, day  of  -/l-L£^<^&.ct.£,i^>e-i^' 

A.  D.  191..../'. 
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'eik  of  (he  Appellate  Court 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 
111 inoi  8 :  ; 

Present  —  The  Hon.  JOHN  M.  NIEHAUS,  Pres  id  ing-  Jus  1 1  ce  . 
Hon.  DUANE  J.  CARNES ,  Justice. 
Hon.  DORRANCE  DIBELL,  Justice. 

»  CHRISTOPHER  C.  DUFFY,  Clerk. 

CURT  S.  AYERS,  Sheriff.  : 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
Jijj_  j  ,/  'j'Q  ^^^    opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 

V  ^  / 


.'f-f-ro  < 
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Gen.   No.   6556. 

The  People  of  the  S^ate  of  2l5l.A®6^2 

Illlnoia.     Deft,    in  error. 

vs  Error   to  Reck  Island. 

Frsderick  Sohmidt. 

Pltf  in  error. 
Nie^aus,   P.   J. 

T  le  plaintiff  in  error  Frederick  Sohmidt  was  indicted  in 
the  circuit  coxirt  of  Rock  Islani  County  for  selling  intoxicating 
liquors  in  the  town  of  Reck  Island  which  is  ant i- saloon  territory; 
also  for  maintaining  a  liquor  nuiea-noe  at  the  place  designated  as 
"a  certain  room  on  the  first  flcor  of  a  certain  t^/o  story  'builiing 
located  and  known  as  1606  Second  Avenue,  'vithin  se-ii  to-m  of  Rock 
Island."  The  iniiotment  contained  twenty  seven  counts  each  charging 
sale  of  intoxicating  liquors,  and  one  count  charging  ^'re   mainte- 
nance of  a  nuisance.   There  was  a  trial  by  jury  which  resulted  in 
finding  the  plaintiff  in  error  gui^lty  on  four  counts  o*  +he  in- 
jlictment;  also  finding  him  guilty  of  the  charge  in  the  nuisance 
count.  A  motion  for  a  new  trial  was  made  an.i  denied,  ani  a  judgment 
thereupon  entered  against  the  plaintiff  in  error,  sentencing  him 
to  pay  a  fine  of  $1C0  on  each  o  '  the  counts  in  the  indictment  of 
which  he  was  found  guilty,  and  to  confinement  in  jail  under  the 
nuisance  count,  for  a  period  of  twenty  days;  ai so  ordering  that 
the  premises  described  as  the  place  of  the  nuisance  be  shut  up, 
and  abated  in  accordance  with  the  statute.  From  this  judgment  a 
writ  of  error  is  now  prosecuted. 

?he  proof  shows  that  plaintiff  in  error  several  years 
prior  to  the  time  that  the  town  of  Rock  Island  bscar^e  antt-saloon 
territory,  ooniucted  a  saloon  ofl  the  first  floor  o:*  the  premises 
in  question  known  as  1606  Second  Avenue;  and  that  aftsr  the  town 
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became  anti  saloon  territory  the  place  had  been  ostensibly  converted 
into  what  was  called  a  "soft  drink  parlor",  where  near  beer  and 
other  noft  drinkfl  were  kept  for  sale  ani  aold.  No  change  male  in 
the  general  a.^pearanoe  or  equipment  of  the  place;  the  saloon 
fixtures  v/hich  had  been  put  in  for  saloon  purposee  remaining  the 
same.  T'^e  evidence  shows  that  two  sales  of  whiskey  were  rcale  in 
this  place  about  September  9th.;  there  v/as  at  least  one  sale  of 
whiskey  on  the  15th.  of  September;  and  several  sales  of  whiskey  on 
the  16th.  of  September;  all  in  tie  year  1913.  A  record  of  a  former 
conviction  for  selling  intoxicating  liquor  in  this  anti  saloon 
territory  i^^t_j£iii>^iJl-.JO  ii«sswt1rs8i,  was  admitted  in  arvi.ience  under 
the  nuisc-nce  count. 

For  reversal  of  the  judgment  of  conviction-  several 
grounds  ure  urged;  it  is  contended  that  the  description  of  the 
place  of  the  ai^eged  nuisance  is  insufficient,  and  uncertain. 
In  view  of  the  fact,  that  the  first  flor  of  the  premisss  desig- 
nated had  but  one  room,   which  took  in  the  entire  floor,  no  uncer- 
tainty could  arise  in  the  location  of  this  room  on  ^-he  first  floor; 
and  the  description  of  the  place  of  the  alleged  nuisance  is  sufficient 
under  the  holding  of  this  court  in  People  v  Romant,  193  111,  App.  393 
It  is  insisted  that  there  was  a  fatal  variance  in  the  description 
of  the  place  of  the  nuisance  as  allered  in  the  indictment  and  as 
shown  by  the  proof  because  the  place  is  described  in  the  indictment 
as  a  two  story  building,   and  the  proof  shows  that  the  building 
is  f.eee  stories  in  height.  The  number  of  stories  in  -^he  building 
above  the  first  were  not  an  essential  part  of  the  proof.  The 
nuisance  was  alleged  to  be  on  the  first  floor  of  the  r-lace  described; 
and  it  did  not  make  any  material  difference  whether  the  building 
had  one  Klsxisa  ax  story  or  two  stories  above  the  first  floor.  The 
designation  of  the  number  of  stories  was  merely  a  part  of  the  matter 
of  identification  of  the  place;  but  in  this  case  the  place  was 
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aufficiently  and  clearly  identified  as  Ko.  1606  Second  Avenue i  the 
varitvnoe  was  therefore  immaterial  and  of  no  legal  consequence.   It 
is  also  claimed  that  there  is  no  proof  that  the  offences  in  question 
were  committed  in  the  tovm  of  Rock  Island.  *It  is  not  necessary  to 
establish  the  venue  in  a  criminal  case  by  positive  tsetiraony;  nor 
is  it  neceaeary  that  some  one  should  testify  in  so  many  words,  to 
the  place  where  the  o  f enoe  was  committed,  but  it  is  sufficient 
if  the  evidence  as  a  whole  leaves  no  reasonable  doubt  that  the  act 
upon  which  the  Indictment  is  based  has  b-en  committed  at  the  plaee 
laid  in  the  indictment.*   Porter  v  Psopl©  158  111.  370;  Tisinbergv 
People  308  111.  15.   T:.e  evi  lence  on  this  point  was  sufficient  to 
show  beyond  a  reasonable  ioubt  that  1606  Second  Avenue  was  in  the 
city  of  Reck  Island;  and  there  was  also  evidence  from  -.thioh  the 
jucry  were  Justified  in  finding  that  the  sales  were  within  the 
to\,-n3hip  or  Reck  Island;  but  the  courts  tal:e  Judicial  cognizance 
without  proof  of  the  political  divisions  of  the  state  into  counties 
towns  and  cities;   and  of  the  relative  location  of  such  towns  ^vith 
respect  to  each  other.  Gixnning  v  People  189  111*  165.  Aa  a  matter 
cf  law  therefore,  it  was  not  necessary  to  prove  in  this  case  that 
the  city  of  Rock  Island  was  in  the  town  of  Rook  Island, 

Plaintiff  in  error  also  complains  of  the  triving  of  the 
4th.  instruction  for  the  People,  in  -vvhioh  the  jury  were  told  that 
it  was  not  necessary  for  the  people  to  prove  the  intoxicating 
quality  of  the  liquor  sold,  but  that  it  was  sufficient  to  prove 
that  the  plaintiff  in  error  sold  distilled  or  spirituous  liquor. 
The  court  did  not  err  in  giving  this  instruction.  The  sales 
proven  were  of  whiskey.  Courts  tahe  Judicial  notice  that  whiskey 
is  a  spirituous  liquor,  16  Cyo.  856.  If  the  proof  shows,  that  a 
defendant  illegally  sold  spirituous  liquor,   that  is  suf ioient 
to  sustain  a  conviction  under  the  provisions  of  the  statute,  without 
proving  Its  intoxicating  quality,  because  this  liquor  is  specified 
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In  the   s-tatute.  Nor  was  it  encumbent  on  the  people  to  show,  that 
the  persona  in  charge  on  the  place,  who  were  the  aervante  of  the 
plaintiff  in  error,  were  auhcrized  by  the  plaintiff  in  error  to 
sell  the  liquor  in  question;  nor  -hat  he  had  knovledee  of  the 
sales  made;  People  v  Elliott  37^  111.  593j  Psople  v  Barney,  3r0 
111.  App.  531;   But  there  is  proof  contained  in  the  r«oord  from 
which  t"ne  jury  were  Justified  in  concluding  that  the  sales  male, 
were  male  in  the  course  of  ^he   buainesa  which  t^e  jjlaintiff  in 
error  coniucted  at  the  place  described,  ^s   are  of  opinion,  that 
the  proof  m:.de  was  sufficient  to  show  the  guilt  of  the  plaintiff 
in  error  xonder  f.e  coiints  of  -^he  inductmcnt  on  which  t>.e  conviction 
is  based;  and  t':iat  there  is  no  rsversible  error  in  the  r'^oord. 
The  juigment  is  therefore  affirmed. 

Judgment  affirmed 


&jid&   ,woife  ct  9lqoeq  Qd&  no  taodtauon^  tt  e-sw  loH"  ti'ifi;*^.  b  5.7  i:j. 
srft  ^o  eJafivies   a:f^  stow  orfw   ,©05Xq  erf*  rro  aji^ttjsrfo  nx  BitoaTsq  r    •^ 

erf*  "^o  QiibsLwoai  £J£i1  erf  tjsdi  -xoit   tfloi^asup  «i  tcuptl  erf*  X^^.^ 

■OOS   .YS'^i-eS"  V  slqosi   jses   .XXI  ^V&-  ttollLl  v  eXqos?  jeibjas  asiBtf 

moit  fcioosi  srf*  nl  £>sni^;*noo  loorrq  at  sieri*    *tia        ;XC3   .qqA   .XXl 

^eb^m  aeXjea   srf*  *j8rf*  ^nliJtrXoaoo  nl  fcelxlJeu^  ertew  X'^t,  9^^*  rfo/' 

xtl  ^1:i*nlJ3Xqei^^  rfoirfw     BBerriaud"  gjt  ^0  esiuoo  srf*  ni  siuejc  e.. 

iffirf*   «noiniqo  "io  ei£  eW     .fcocflioeei;  eo^Xq  edt  te     tsioutaoo  10116 

!t^£*niBlq  erf*  "io  tliv-Q  erf*  worfe  0*  taBtoJtYtuQ  bjsw  ©t^^nt  looiq  erf* 

aottotvaoo  ©rf*  rfolrfw  no  tnemtoutnt  erf*  Tto  a*xiuoo  erf*  xefcrxu  totae     ni 

,i>too?T  erf*  tit  xoite  eXcfieievni  o«  81  sterf*  tadi  bn^  ib9ia&d  ai 

.^erctX^ta  eTo!tBT«rf*  «1   *ff8ffi9Xi/£  ei-TT 

,  ... '  ■  :      ijtt  t 


, « 


STATE    OF    ILLINOIS,        I  oo         ,     ^,  ^      ^  r^i     ,       *   .1       a        iw„  p„„.t    in 

SECOND  DISTRICT.  j  I'    CiiRiSTOPHKR   C.     DuFFY,    Clerk    of    the    Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
HKREBY  CERTIFY  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Ai)pellate  Court  in 
the  above  entitled  cause,  of  record  in  my  ofEce. 

In    Testimony     Wherkof.   I    hereunto   set    my   hand   and    affix    the 

seal    of   the   said    Appellate  Court,  at   Ottawa,    this 

f]av  of '■ in   tl^e   year   of   our   Lord   one 

^h  thousand  nine  hundred  and 


C/o'Jc  of  the  ApprJ/ate  Court. 


(7721-500-5-13) 


/ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 
111 ino  is : 
Present--The  Hon,  JOHN  M.  NIEHAUS,  Pres id ing  Jus t i ce . 
Hon.  DUANE  J.  CARNES ,  Justice. 
Hon.  DORRANCE  DIBELL.  Justice 
CHRISTOPHER  C.  DUFFY,  Clerk. 
CURT  S.  AYERS,  Sheriff. 


15I,A.  «5^ 


\ 


y 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
Ijll  -.  i...  "j'-.  ,0     the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


(ipoc^.  iici  s//i 


1    :;'j 


Gen.  IIo.  6657 


...t-  21 51. A.  6o2 


J.  H.  Fcrquer,  appellee 

vftc.. '-  .t  ...-.      Appeal  rrom  Knox. 
C.  B.  Thomas «  e^   al  appellants* 

:»n  ye4oolfet»d  in  the  o:  -       -JXt,   - 

Niehauu,  P.  J.  ^   ,^ 

_  j^j^rrmer*.  ?-/-.?r:Pt  "oot-h  a.'r«j.lanta,  in  oonrorrjii  +  y 
The  proofs  in  this  oase  show  that  the  appellants  C,  B. 

Thomas  ani  J.  Dexter  Pierce,  v/hc  -^er.-  co-partners  under  the  firm 
name  of  Tuomaa  &  Pierce,  ani  dealers  in  ITorth  Dakota  lands,  on  the 
third  Ox  October,  1916,   entered  into  a  written  contract  with  the 
appellee  J.  II.  Forquer,  bu  rjhiah  it  was  agreed  that  appellants 
ahoul.i  pay  to  the  appellee  »8  co.-rani salons,  the  siara  of  $3.00  per 
acr<i  Tor  all  lands  \rhich  appellants  would  sell  to  ouatoiners  ob- 
tained by  t-ie  appe-Llee;  or  to  parties  Tho  should  jixf   first  apply 
to  said  Thomas  5:  Piarco  "or  lunda  through  the  efforts  or  influence 
of  the  appellee.  It  is  aliO  provided  in  ths  contract  that  the 
C0:]ihiission  is  payable  in  cash  at  the  tinie  of  ths  consummation  of 
the  sale,  provided  one  third  of  the  purchase  price  of  such  land 
be  paid  in  aash.   The  appellee  claims,  that  on  t'le  basis  o'  this 
contract  as   procured  a  purchaser  for  the  North  Dakota  lands  in 
the  person  of  Ira  K.  Fritz,  who  purchased  from  the  appellants 

330  acres  of  tlie.ge  lands  at  $45. CO  per  acre,  making  a  total  of 

-  .  rtuted 

$14,«00.00  .  The  appellant  took  in  payment  of  $5,000.00  of  the 

i    ■ 
sale  price  of  said  land  a  stock  of  second  hand  goods;  and  18 

acres  of  land  on  west  niain  street  in  Galesburg.  After  this  sale  to  , 

Fritz,  ^119  appba-lee  claimed  hia  cominission  in  the  sum  of  $960.00 

butfiiiie  "apt)ellant3  refused  to  pay  until  they  couli  realize  cash 

on  the  prcpsrty  talrsn  by  them  in  part  payment;  anl  the  appellee 

thereupon  commenced  suit  in  the  circuit  covirt  of  ICnox  county  to 

recover  the  O0;r!mla3ions  claimed.   There  was  a  trial  by  jury  which 

resulted  in  a  verdict  in  ravor  of  the  appellee  for  ^^■640,00.  The 

appellants  made  a  motion  for  a  new  trial,  which  iras  denied,  ani  a 


.1   .0   e.tn-sXIaqq£  9^1:+   i'^ct  worfs   asjso   atxf;J   ni   a^ooicq  srlT 
mtJ:!:   5.'"!,+   isinu     aisnrf'i^q-oc!    zi&'rr  orfw    ,soaei1  i=:f-xsC   ,L  fcnos  a^jr 
srft  ixo    ,6tn.-I  ^t03[*;G  rfcfioTI  rci  eusX^aX  la^    .eoiei^  &  ejEmorlT  Ito  t 
©r:+  ditvr  io^iiaoo  rcBd-^Mtrw  >a  oial  taietrts      ,3X61   ,aQ(ioit'jO  lo  t':. 
t*rt3llsiqqfi  Jarlt  iaeagjs     Bj2w  il  rlolrlr  ucf   .aejjp'io'i   .II    .L  osXXc 
Tsq  00. &$     lo  cjjs   9r':t    ,Bnoia<slciiKOo  e«  oaXXeqqa  etlt  of  \£q.  I  Ll 
-cfo  6XBiv.otv>uo  oi   XI^3     hlison  BiasiLI.9qqA  Aoiciv  ettr^iL   XX^  ^ol   f'it;4 
YXqc.rf.   tfiiJ:^   ^x^  i  .i/'oris    oCr    BSi^iaq   o:*-    to    {SsXxdqq^  Bilt  xd  L^cil&i 
sonPuXiiii:  to  BttoVie   ecit     d^uord-o   ntnuL  to',   ©orreil  *  eJSinoffT  Jbi£€i  oi 
erit   t^xlJ     Joji^iJrtoo  o.-'t  ni:  i>9tXvo"iq  olXuj  ci  ;tl      .QsXXeqqas  erf*  It 
to  noijfjsmitujanoo   sr'?    *o  ^c-::ii  odt  t^z  ffa^c   :-:i   Gld^xi^q  b1  aolaalm.oi 
CiTJcX  rioi/e  "io  ooiiq     oejsrloiijq  feii-t  lo  lildi   srr.o  lisJblvoTq   ,eIjBa 
Biri*    ■*©  al8£'Cf  s:.':t  no     Jjarf.-t    ^emi^Ic   selXsqqfi  ar.'T      .de^am  nJt  tl^q  oi 
ai     etr:-;X   B:toix;a  diioVl     edf  rot  TSBJsJotruq  4>  beTuooxq  eri   Jo^itfaoc 
stn^I  ^an--3j-  e;-.'.f  taoiJ.  Jbeaxrloiifq  oriw    (Si-Xill   .5!  jbtI  lo  noertsq  erfl 
1-0  L£to*  £  ^CiMsm   ,©T0£  isq  0C.2*':|   i^     aJbrtisX   Qp.Qx^c^   lo  edi:o.a  0S€ 
3r;r^   '10  00, 000, e^  ^o  tass^sq  al  :fcof   ^tn^XXeqq^   an'T   .    00. 00ft, ^Xj 
SX  inr    jetoog  i>n£il  fcnocsa    Ic  sloorfc   £  tnjsl  tijse   lo  ©oi'xq   5Ij3« 
o;?-   9X£e   Girfc*   'X&*1A   .gttx/tfasXfir  ni   *eei:fa  xiXjisci  .'  .•  LnJiL  Ic  es'xojf 

•       00.08S$  ^o  mt,'6   8/Id      ni  noleeimifioo   aixi  temi^Xc   i£j..oqq^  eri*    tS^i^l 
rfejBO   ©aixjrs'x  tXjJOc   ^ericf  llinu  \,sq  oi^  ieeuls'i:  e^nziXXQqq^  siit   *i/d 
seXIsqqjs  srf-*-  fcfua      jitnsraYJJq  &r£q  ni  msdi   x^  aa-ilat  Tfifisqciq  erf*  no 
ot  Yi'nuoc  xonS^  ^o  i"XiJOo   tii/oiJto  sr';^  ni  itiua     fceonsmmoo  noqusisrlcf 
rfcxriw  Y'^t  \:cf  X^iT*  £  bjsw  sien'T      .fceraii^'o   snoiealmnoo  erfd"  loyooatt 
3rfT   .OO.O^Sf;;  10^  ©GXXoqqij  ed&     to  to-vr^'i  nt  totbrev  £  al  fceJXuasi 
s  £n£    ^t^iaQl  e£W  rfoixfw   ^Ijeiid-  w©n  jb  toI  noiJom  £  ©tjscj  e^njoXXeqq^ 


juigm^nt  waa  enter  -i  agair^at  the  appellant  C.  E.  Thoaa8,  who  took 
an  appeal  to  this  court]  ths  juigment  w^s  reversed  on  the  gro'oni 
that  the  ver  iict  was  againat  both  appello-nta  an  1  the  JuJlgtr.ent  -vae 
ajrsLinat  one  on.y.   Forquer  v  Thome  311  111.  A  p.  603.  The  oaae 
was  thereupon  rsiooketsd  in  the  ciroait  court,  and  the  error  cured 
by  entering  the  judgment  against  both  appellants,  in  conformity 
with  the  verdict,  from  'r^hich  this  appeal  ia  now  proseouted. 

The  only  matter  now  presented  for  cinsideration  by  *hs  brief 
of  appellants  counsel  is.   that  the  verdict  of  the  ^ury  is  mni- 
festly  asainst  the  weight  of  the  evidence .  The  testimony  of  the 
appellee  ao  to  the  services  rendered  under  his  contract  is  to  tne 
effect  that  he  is  engaged  in  f.ie  real  estate  business  at  Xmbx 
Maquon,  Illinois,   and  male  the  contract  with  the  appellantsj 
that  thereafter  he  looked  up  Ira  Fritz  ^ho  afterwards  purchased 
the  land  in  question}  that  he  first  called  Fritz»  attention  to 
the  North  Dakota  Land  which  appellants  were  selling,  ani  the 
iesirability  of  purchasing  it;   and  that  Fritz  toid  him  he  would 
trade  his  entire  stock  of  goods  for  North  Dakota  Ivnd  if  it  suited 
him;  that  he  told  Fritz  he  would  talk  '.vith  Mr.  Thomas  about  the 
matter,  and  iid  so;  -nd  Thomas  said  he  would  make  a  trade  with 
Fritz  if  he  would  invoice  his  goods;  and  that  this  was  the  begin- 
ning of  negotiations  between  the  partiea  .vhich  afterwards  resulted 
in  the  oale  in  question.  T7hile  it  ia  true,  that  the  testimony  of 
the  appellee  is  contradicted  in  some  of  the  details  testified  to  by 
him,  the  main  and  vital  fact  that  he  procured,  or  was  tV.e  means  of 
procuring  the  customer  for  appellants,  who  finally  purchased 
the  land  ia  not  disproved.   The  general  rule  is  that  the  agent  is 
entitled  to  commiasiors  if  a  purchaser  is  procured  by  him  with  whom 
a  valid  binding  and  enforceable  contract  is  made  anax  e\yen  though 
executory  in  form.  Wilson  v  Maaon,  153  111.  304.   Ani  the  appellants 
practically  conceded  the  right  of  the  appellee  to  a  commission  for 


ioc?-  orlw    jB^cxorfT   ,fl   ,D   ^ruiLioqnA  ©rid-  *er;ijErg3  t^io^ns  e^w   wu&iuj;'     " 
iffl/OTj!  oij-t  ijp  fc^«iaveT;,,8Jiw   j-nsingii/t     erf*      (d'Ttwoo  BXi'f*  o*  X^seqq*     ..^ 

©e£o  5iIT   .o08   .q  A   .II  1X2  BiSffioiT  v  lei/p'io'?        .^Xno  one  *eni.- 

^sitcri  s;.':'    ^d  aot&Ji'XBbtBato  io1  ttia&eatq  won  iQtt^o!  ^lao  9d7. 
-iiiiStt'     si  \i^'l  ^di  lo  *oiiT3v  sn':t-  tsiJ     ,8i  Xeaxu/oo  ad'n^IXec,;™ 
orfj   ^0  \aomltBQt   s:iT      .oonstive  sxij-   to  (frigisw  S£f;:f  J-eoliagja     ^iit 
eiij-  od-  si  to£i:fnoo  eiri  ZBtcut  bQisLasi  aociviea  sri;t  o;t  aus  ©eXXef, 
jKBisM  J£     a8Sni£i;cf  o^jbJ-es  X*sa  erid-  «i  ijsgjagne  ei  ©ri  J^if.  *09- 
ja3'a^XIv^qq~  aJJ   ritiw   itoii-io'flou   ttiij    ©Laxh  i^i^j      ««ioxxiXxI   tOXfU. 
teearioauq  eticwast^is  orivr     at  til.  £il  qu  Jbei'ooX  ©o'  isi'ljBSxeiW'  **;- 
od-  noid'f:e:t.t£   'sJi-xI  ieXXjuo  *B:ii!t  sri  rf-^rl^   JfloiI^es^/p  at  JbrusX  e 
arirf'  Ln£    »8friXXee   siew  ata^XXeqoi;  rfoiriv/  JbnaJ  iS.+o^ffiQ  rfJaoM  s- 
;.  XjLfow  9x1     mid  JbIoc^  srf'l'rl  j-^iIJ  Xr:^        ;ti   gni a ijrforrifq  lo  ^*xXjt<i£iiB: 
tej-iue  tl  It  bn^sl  atoiad  riJioW  lo'i  aijoog  lo  aioo*§   o:iiJfl6  alrf  oi/jsi*. 
ftrft   ?uocf.s  6/acroxiT   .oii  ritiw  :iXJ3t  tXuow   sif  sttt'i  Lloi  8ri  tf-fixf*      imix^ 
ritin  eiiti-  vS  eaf^em  i-iuow  sri  Jbl^a  ajsmoriT  i:n£     ;oe  Lit,tas  ^^B&i  . 
-tit-gad     9di  B^w  etdt  *^n'+  tn£   laijoog  sixi  aoiovni  JbXx/ow  ©d  5i  si-iil 
tatlusBr  a£:T£wnei-lj;  xloiriw  aaicfi^q  arid-  nsswrfod     extoi*J8X$03©a  lo  snin 
iro  Y*^o^-^-i^s«»*     ©rfct  t&dt   ^^uii  ei   i-i  sXiriW     ,aqttBesjp  njfc  ©Xjbq  .©ifw-f  nl 
^fo'  oi-  isi^xdced'  eXi^d-ei?  ©rid  lo  amoe  at  betotbsniraoo  ei  eeXXeqq^  ©ri* 
to  6:r£sm  sift   saw     io    ,i;eai/ooiq  srf  t^rijf   i"OJSl  Xjstiv  bn^  niam  ©rit    .mid 
i)9a.«irioixrq  ^li^atl  oriw   ^a^fl^XIsqqxj  lol  ismod-airo  ©rid  gnixuooi;q 
!3i   tneg^  srit   Jjarft  ai  aXx;i  X-sidnsg  ©riT       »bQvoiqetb  &oa  at  ba^L  ©xict 
niorfr  riifiw  mid  y*^  bszuoo'xq  &t  leejsrfoatfq  £  ^i  enoiaaimnioo  o&  b&lt.ttaB 
xi^iforft  ne^fs  xssKa     stx.ra  ei  ;}'0£id'rroo  ©Xcfjaaoaoxxx©  ba^  ■^atbatd  btljiv  s 
jitfixXXeqqas  &dt  Ink     .i-OS   .III  8SX   ^aoajsM  v  uoaliW     .saral  at  %ro-:}uDQK6 
'xo'5.  aot&Bltmnoo  j3  oS"  oeXIoqq^  ©rf*  "io  drlgia  ©rid-     bBb&oaoo  \^XXiJCii;toJ3a:q 


the  sale  rcade,  in  several  letters  written  by  them;  but  refuse!  to 
pay  on  tlis  tjrouad  acereiy  that  they  had  not  received  any  casli  from 
the  tranaaotion,  and  would  not  pay  the  appellee  until  ■♦•hey  oould 
get  cash  for  -"^ne  property  which  tliey  took  in  part  payment.  Under 
these  circumatanoea  it  cannot  be   said  that  t  .e  verdict  is  against 
the  weight  of  the  evidence. 

Appellants  also  male  the  point,  that  the  ai^pellee  is  not  legally 
entitled  to  his  commiasions,  bficuuse  the  purchaser  had  not  paid 
one  third  of  t.ie  purchase  price  in  cash.   "A  sale  in  the  ordinary 
sense  Ct"  the  word  is  a  transfer  of  property  for  s.  fixed  price  in 
money  or  its  equivalent."   Five  Per  Dent  Casee  110  U.  S,  471. 
The  appellants  took  ^5000.00  of  the  puroiiaae  price  o^  ^he  land 
in  question  in  property,  anl  as  the  equivalent  of  that  rruoh  rroney, 
.i.nd  this  was  mcrf:  than  one  third  of  the  purchase  price,  having 
treated  this  payment  as  the  equivalent  of  cash  in  aaking  the  sale 
it  shoull  also  be  treated  in  t^ie  same  way  in  t'-.e  iratter  of  -^heir 
obligation  to  pay  the  commiaaiona  which  accrued  to  appellee  on 
account  of  auch  sale.  We  are  of  opinion  therefore  t!iat  appellee 
was  entitled  to  recover  his  commisoions  astiixik  notwithstanding 
thxc  fact,   that  the  payment  of  the  one  third  part  of  the  purchase 
price  was  t:i,ken  in  property,  the  equivalent  of  money,  instead  of 
money.  The  judgment  is  affiriped. 

Judgment  affirired. 


0*  fceeulsTT  ifjjcf  jHi&rl*  ^cf  a&f&ltvt  BiitiQL   latavee  ixi'  .©ii^m  eXae  ©rfi" 

JLiIuo-:   ^sK*  Iic?.r;i;  ©ellsqfTs     ©rf:f  •>is.q  foa'tluQin  Las    ^ttotfo.&Uas'xi   oAt 

tenji^j),^  el  Joiiisv  erf     tsd.t  bl/sB     «cf     :^onft£o  tl  •eorcjs^emtfonxo  saetid-, 

.©ortetiv©  erfd-  lo  i-xIgl&Tf  «x(t^ 

J!)i£q  ton  tsd  Tcesfirfoiuq  &rf;t  s8!i/ir-o?>cf  ^eaotasttmaoo  eiri  o*     LeXJic^..- 
YiJsnlJbTio  edt  nt  else  A"      .rfeao  nl  volt'.i  ae^rioii/q  erC^  Id  fcaitij-  «rco 

.lVi>   ,8    .U  Oil  aoB^D   tnoP  laH  ©v.f?       ".jfneX^svii/p©  8*i  10  ^suosa 

fcnjsf  arl.-'    *^o     aoiiq  oa^rfoii/q  ©rft  "io     00.0005-^  sfoo^  ajfnaXXoqqjs  SifT 

,Y9now  rfownr  ^jsrf*  to  ^rrsX^vii/p©   ©rf.;^  ©^  lira-  ,^Ja:oqortq  at  aoiJfasjjp  ill 

gnlv.-ri   ,©olin"  seiirfoTuq  ©rft  lo  i>Triri#  eno  a«ff*  siom  a^w  aid*  LaJS 

©lie   srfit  gnJtr-I.enr  nl  de^so  ^0  tasis'vtupe  ©.It  e-a     tct^m'i&q  etdt  toi-jsai* 

xlerf:*-  "Jo  aeit+jsnr  ©rft  ni  ^jsw  9tf,fie  ©rf.+  at  b%Ss9rt  ©of  obXjb  LXifoxfs   it 

ao  eeXtaq^jB  ot  fcewTrooJS  rioirfw  anoiaeiiamoo  sdt  T^jeq  .ot  :noi**iBlIcro 

©©XlSqO^    t&ilt    ©loiSTQfft    flOlfllqO   llO    ©7J3   ©W      .©Xi>a    rfox/s      io    itxttfOOO^ 

■:§ntb!i£&s.dftt,'tott  ntrttzm  enoiaaioimoo  eirl  tavoooi  oc^  JbeXi-Jt^ns  bj6W 

ScTarlotcwq  ©rf^t   I0  tr^q  tiidt  ©no  ©rft  "to  ifnera^^q  ari*  i'jerftf-     ,^ojs!i  srif 

^0  lj2e&B:\t    ,^onOfli  10  ^neXjsvijups   ©rfl    ,\ftT6qotq  ni  ne:Jj:*  aaw  ©oiiq 

.fceipijtlTt.e  ei  *n©«J8i.at  ariT     ,\eaom 

■  ■'■'  ■'  .         ■  ..    ,  '■■  ■      .v..  ..:  ,)■;?,      ,.^ 


i  . 


STATE    OF    ILLINOIS,        I  ^^ 

SECO^'D  DISTRICT.  j  ""'         I.    CiiKiSTOPHKR   C.     DcFFY,    Clerk    of   the    Appellate  Court,  in 

and   for   said  Second  District  of  the  State  of  Illinois,  and    keeper  of  the  Records  and    Seal    thereof,    DO 

HKREBY   CERTIFY   that  the  foregoinjr  is  a   true   copy  of    the  opinion  of   the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In    Testimony     Whekeok,   I    hereunto   set    my   hand   and    affix    the 

sea!    of    the   said    Appellate  Court,  ;it   Ottawa,    this 

day  of in   the   .rear   of   our   Lord   one 

thousand  nine  hundred  and 


Clefl:  of  the  Aiypellatc  Court. 


(7721-500-5-18) 


t  r  ., 


/ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 

111 inoi  s :  >' 

/ 
Present--The  Hon.  JOHN  M.  NIEHAUS,  Pres  id  ing-  Jus  t  i  oe  . 


Hon.  DUANE  J.  CARNES,,'  Justice. 
Hon,  DORRANCE  DIB^^L,  Justice. 
CHRISTOPHER  C.  DUFFY,  Clerk. 
CURT  S.  AYER^',  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

nil  -t   o  ii!  t.    the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit : 


^   / 


0 


r 


ffl.^:^..^-  S 


'■  f  J I 


Hq 


l/' 


(fen.   i*o»  61381. 


Agendo  35.  ^'^pril  'i?erm,191J. 


l^ie  Thompson,     ^^^^^^^^^      ]        2l5l,A.652 
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Chicago,   Ottawa,  &  Teoria 
BciiUmy  Company,  a  corpor-.tion,   , 


•     up!)eal  from  liiSalLe 
3n, 
AppelLnt 


Qfimen,   J.. 

This  is  an  appeal  from  a  judgnent  on  a  vcrdiot  of  $3600, 
in  favor  of  appellee,  Hamie  Thomson,  for  m  injury  received  by 
he*  at  api3ellant'»s  grade  c  o^-ii^  of  a  ]mbUo  hi^way  SepteEibeg  2. 
1903.       We  reversed  a  jud(;iiient  on  a  verdict  of  $5000.  obtained  at 
a  former  trial  (  190  lU.App.PAO)  hoLdiig  tlu  t  the  evideice  did  not 
8u,port  any  one  of  the  three  ckxr^^es  of  n^ligence  of  the  defendant, 
and  reii^nded  the  cause.       The  situation  is  described  and  tlie  oontro- 
yerted  f  cts  .,ully  discu;ned  in  that  opinion,  and  this   is  to  be  read 
in  connection  with  ^.*  t  is   there   naid.       T.b  charges  of  ap.elianfs 
negligence  were  and  eve,   (l)   tlmt  ap;.elh.nt  failed  to  give 
quired  signals  of  apiro^^ch  to  the  cros^in-;   (Z) ,  th  t  it  appro  ched 
the  crosoii^  at  a  high  and  d.ngerous  rat  ;  and  (3).  Vnt 

appellant's  servcmts  in  charf^  of  its  .er  did  not  keep  a  reasonable 
lookout  in  apprOc.chini,^  the  crossin,,^  the  last  two     Ve^rg^B  to  be 
considered  coupled  with  the  fact  that  there  V7,.s  a  large  g^theriig' 
of  people  likely  to  u.^.e  the  crossing  at  th.  t  time,  which  was  then 
known  to  appellant.       On  both  trials  there  was  a  sharp    conilict 
of  testi»€)ny  on  each  of  tlie  t >Tee  ckir^^s  of  neglU-ence.      ap- 
pellee's testimony  on  the  first  trial  read  alone  shaved  actionable 
negligence.       Then,  as  now,  the    conclusion  murt  be  reaches 
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.Itl, ii'i'jT  Itiq':  .Ct^    '.UaagA  tiBod  .ovi   . 

(  -87- 


Tjcf  i>aviocoi  Xiis'ini  w^  lol  ,floaiiuoi{T  aliases   ,9uli3qqa  lo  lovi  nl 
,S  dadtaai qoc,  X£^^l>\  oildm  a  lo  j?ii  ^^o  o  SJJ3175  5*:fflaIi9qqB  Ja  tarf 
in  i)9iiir.^do  •000<-v  lo  Joiiriov  ..  no  Jii3iii'>bi/t  b  boeiavsi  eW       .80€i 
vTon   bib  9orf9;jiv9  arU   if.'.ifd   ^li  aioxf  (O^S.qqA. ill  Oti   )   h^lit   lamoi  fi 
.I'l^lnsiab  sifd  lo  sona.-ii^i-n  lo  asK/uifo  09iil:t  arf:^  lo  ano  xob  ^^loq^xre 
'O'iiitQu  arf:*  om;  i)9diiuaa.5  si  noxittiMiJ'ia  arfT       •aexjeo  eiiJ  b9ba&asn  ban 
:.;?i  3cf  oJ    ai    piiW  bufi  ,noiiiiqo  irjii;!  ai   bdP.avBib  "^Jilui  eio.-l  b9i' 
Mfl^Uawqii  lo  s9§i  lb  afT       •t>iis:   Biwli  si  i  */  rfJiw  aoiiomaoo  at 
-^-'i  odj  3vx^  oit  bdlihl  i[tidlQo,qB  ii3tli  (i)   ,£rxi:  liHii  aiow  eonagii, 
>3r{o  oivjCitJ  U  i  <i;t  ,(iO   ;s^if28oio  jdi  oi  rfo^iiqalo  siaasie  feei 

ii^'i  ,(S)  I) a..  ;b99qc  lo  ditn  Buo-m^a.D  ba'^  rigia  a  ia  ^ieeoio  ari^ 
olJ-no^u-Ji  i3  q-3o:l  jon  ]jib  i:i^  ?jii  lo  sgiafo  ni  ainBVxoe  8*;tja:iiIIa 
3d  OS  R%T;^[     o\7;t  ^aoi   ^ii  ^^nlLao'io  odi  ^jairiu/iOigqa  ni  ixro? 
y:u  •iQx{;t  ijQ  a^ixj  :j  8._.w  didiIj   JjtfJ  ;^ut;3i  oif;}  ditiw  baiqi/oo  b&idbisaoo 
iiodi  st.w  xfoiifr?  , -3ifli^  iL^:<   -^ a  3fli.?^;oio  od;^  at*x;  oi  xlsitl  siqosq  lo 
-toilinoo    qi£iiia  ii  siiw  d^oiI;}  hIexi;!  if:toJ  uO       •;t0^i9qqi}  oi  flW)iii 
-q/      .3uii:=^-;iii2arf  lo  Ea,i'i:do  osicfit  odi  lo  rioae  no  ^Qwfi;jQ9*  lo 
aid  >noi;}o  i  J^swda  anolrs  bi.ai  Istii  dexil  arf^  no  lyiOiaiitas*  a^Q9Ll9q 
^{f.(      bon'usari  3(1  ;j  "iimi  no  inwl  an 00    afi  ,w)n  38  ,fl9dT       . 


weighing  the  credibility  of  witnesses  for  the   respective  partiesj^ 
In  our  first  opinion  we  discussed  at  lei^^th  the  testi.aony/of  the 
three  points,  and  concluded  tkit ,  after     giving  due  (Cjird  deration 
to  the  superior  opportunity  of  the  jury   -nd  the  tri-l  jud^^^     to 
determine  the  credibility  of  witnesses,  it  w  s  still  our    duty 
to  reverse    the   jud^ent  on  the  ground  that  the    verdict  was     not 
supported  by  the   evidence. 

On  the  second  trial  before  ^Jiother  juctge  and  jury     the 
same  controversies  of  fact  ^se .  .nd  tk  t  tribunal  again     found 
appellce»^^  witnesses  m  Te  v/ortky  of  belief.       On  t'  is  .p.eal    ap- 
pellant's counsel  did  not   in  their  original  brief  invoke  the 
doctrine  of  res  adjudicata.  .nd  did  ix)t  claim  th.t  the     evidence 
waa  the  saiue,   or  substantially  the  sane  .  as  on  the   fcn:£  r  trial; 
but  said  th.t  it  w.s  more  favorable  to   the    defendant  nav  than  it 
was  before.       ;.ppellee»s  counsel  undertook  to  demonstrate     that 
it  W.S  more  lavorable  for  ter  than  in  tiie  ioriuer  trial.  we 

considered  the  case  mthout  h^vipg  in  mind  the  doctrine  of     res 
adjudicata  as  announced  in  C  ity  of  Chicago  v.Lord.  2u9  111.167; 
ttiUe     V.Grand  Lodge  B.of  R.T.,  282  111.  438;  and  People  v.rraimge 
Oomrs.282  111.  514,  and  authorities, there  cited,  and  concluded 
that  ^m  ought  to  say,  as  did  the   court   in  ligbers  v.Egbers.  177  HI. 
82,  tliat  while  it  may  aR^ar  from  t\e  record  before  us  that     the 
defeaiant's  ut.de  out  the  stronger  case  upon  the   facts,  it  must 
be  considered  that  the    jury    .nd  the  court  below  saw  and  heard  the 
witnesses  and  bid  better  n^ans  of  wei.^ipg  the  ir  testimony  than  we 
have;  and  while  we  might  h.ve  been  bettor  satisfied  from  the  evidence 
in  the  record  with  .    difierent  verdict,  we  should  not  interfere 
with  it,  especi^dly  where  two  trials  k.ve  ,iDduced  the    ame    result. 
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■    e»n,6^.     arf,  j,^,^,,,  ,„  ,^,  ^^^  .^JSoiK^a  a„  lo  »i.iooi 
U««t  i*.T«  ad,  «o  BB  .  ..o.  arfj  ,il.ito^ed«  to  .a^ee  erf* 
n  a^i  ..„  fc..,teal*   adl   oi  aldB.ov.l  a,o.  e.^  *i' J.rf,  tii.  ,^ 
i^i     8*B.JMoms6  0,  ioo3«6n,r  iosmroo  B.aaiieqqA      .,,ol 
»»  ,UM  ,a.,ol  a*  „i  ^rf,  ,,,  „t  ,^j^„^^j  ^^^  ^  _^  ^ , 

;VoX.iXI  e^S  .t:,oJ.T  038^0  l„  ^^  0  al  becauo^,  ^  ^^j;,^^ 
a3»i..a.v  ,!,«,.  ta.  ,88*  .1X1  SBS  ..J.Hl<,.a  agW  £„.,6.v    aXXii 

•iXl    «  .„3dsS..  „,,3a  „,   ^„^   ^^  ^.^  ^  ^^^  ^^  ^^^^  ^  ^^, 

3rf*     i«,I*  «.,  0.OW  Moo.,  ^,  ^„i  „„g,  ^^  „  ,^^^  ^ 

lacr»  a  ,nioA  art,  «05„  ae«»  ,agao,*a  ad,  *i«,  a6«  s.Jn    .-.»lai 

ew  n.d,  ^o^J,a*  ,f  ,-.&  ^i^i,„  j^  ,„^^  ,e«a<f  6^. 
ao.Wva  aifl  M,rt  6a««i,.,  ^jj^rf  aaad  a.^  Wgia'a^  aXi 


We  filed  an  opinion  aifirming  f^he  judg..ait,  whicl^  ^^ri  tl  c  Question 
of  the  defenaant's  negligence  —  ^^  "ed  on  that   ..  - ..   -     .1   duty. 
A  petition  for  re-heariig  ^as  i.^-c.    .y  appellant  urging  th  t    the 
evidence  was  substantially  the  rmie  on  the  second    trial  as    the 
first,  and  therefore  th  t  \7e  were  bound  under  f.he    ;  -bove 

noted  to  adhere   to  our   first  decision  that  t...  ry  finding 

of  appellant's  negligence  involved   in  the  vertict  had  no  sufficient 
support  in  the  evidence.     VJe  granted  a  re-heariig,  and  li.ve     a^^in 
carefully  Gxaained     the  record  to  aetemine   v^ether  the     evidence 
was  substantially  the   Gaxae  bringing  the  c.se  within  the     rale    an- 
nouned     in  those  authorities,  or  wliether  a  different  cuse  was  made 
on  tie  second  trial  by  the   introduction  of  farth.  r  and     mterial 
testimony,  thus  presenting  a  i^w  cane  requiriig  a  consideration  now 
of  the  entire   case  upon  the  ;-econd  trial,  and  the  application    of 
such  prim)iples  of  law  to  its  decision  ^sare  Explicable  in  the  nm 
case  as  amiounoed  in  Penn.Plate  Glass  Co..  v. J.  H.Rioe   Co.,  21b  111. 
567,573;  and  iielskis  v.I>6ring  Coal  Co.,  246  ill.  62.     -;;«  find  tiw**- 

^^L-by-  the  pyoviaiono  oi-^^r.>.  -  -jt     r  -   TKrt"'by~'^tlir  pi'OVliJlu iii^-ro 

^rpTA.nf^nr.  n f .  . Aiff-BiM^  " tenninii^- iiTr-dTtty-ei 

44^i«^at-4»~a^«)^,^»^ii»-tl»^^  .       Bt)y-T.&trI,ett4tr^5r-^nburfeatt-' 

By,Co.,  119  lll.A|>p,^T-^;  at^l>^/&  ^^iUB.R.Co*  v^Gdm, -^-^t»ft^*§l^; 
ind  1?lGiTi,iimiit  '-  ^■^'>*---'r>^^-  0 . , V. i^lor ,  132-i-^l**i'f!Nr28©'.       The 
witnesses  testifying  on  the   ^«cond   trial  were  not    the  f^.e  as   the 
firr3t.     Walter    Snell,  the  dri^r   of  the   Qairi-c%B  ,  testified  on    the 
first  trial  and    iiot  on  the  second.       His  wife,  who  was  sittin-  with 

■3*" 


»\inb  Tcwo  1:0  wsiv  ;}'iiii;j  no  Bee^d  bj=w  aoaa^iissfl  B'it'nafjrre^si)  ?!  '- 

■insivft'inB  as  bad  ;^siin9\'  e/f*  at   '>»yiovjcix  QQaa-giigaa  aMnuXis:  '     "'^ 

aombiva    aiTJ  iodide.*.'   ailifl*X9*3b  0;^  fetaosi  »if*    fiaoiiwsxe  X-Ii^is'- 
-flb    oIiTi     arf;^  uirfiiw  eajo  ©dj  ^^cti^i^cf  maes  ad  J  ^ilai^jtsdidira  asw 
B'i^iin  Bum  SRAD  inQioliJiih  a  ffrfiaf?;  lO  ,8  9iti:i0d^flK  980^*  nf     f'orrxrorr 

7;on  floi:;ffit3i)itia:oc  js  gsjhlMpei  9Ri^o  waa  s  ^i^naesnq  and*  ,T^iioiaid' 
lo    itoi^acxiqq-.  ad*  baa  ,iah[*  krooa«  ad*  jioqir  «3i«>   »ii*fi9  srf*  Ito 

van  ed?  xix  si Cffit)liv[ (^  91H8^  aoiaxosb  8*1  0*  W3|  lo  Bsdaxtoiirj  dojja 
♦III  dii^'  ,,oO  QOxE-H  .U.7  ,«oO  ap.Bli)  »* fill^ntta*!  ai  bQumsomi^  ai?  eR.«^o 
~fs4#>-t«H-9W-*-  ,Sd  Jii  dJ^'  ,,©0  i->oO  -jniiea*?  aiieJoa  bnc  ;PVa/ 

.-  -«f#— "fi?--i5*tr&--!rrtt^^xirxnrr^  -flaxiiisiXqq.8 

adi  m  QisBf^;  miJ    ha  9i9w  lai-jt  ^ooas  ad*  ao  gaiij^I^ay*  893Paa*iw 

yd*    EO  jbai'ti*R8*  ,  %aiT[So   ©ff*  lo  i^ttb  ad;t  ^iiactS  »*aiil 

i(  Jiw  -imiiiie  8sw  odw  ,9livr  slH       ♦bnoosG  ed*  no  *orf    ba&  X&iit  iBtiJ. 


him  in  the  carriage,  testified  on  1iie  'eoond  trial  t-nd  ^a  .  e 

fist.       On  the  first  triul  tliere  isere  nine  mtnesses  v/ho  testified 
that  no  whistle  was  blorm  t-s  the  crossing  WcS    approcched.     On  t lie 
second  there  were  eleven  who  so  testified   tor  the    plaintifl,  -^m   one 
of  defendant's  v/itnesRes  testified  th-t  lie  lieard  no  whistle.       Other 
of  defendant's  v/itnesses  conflicted  in  tlieir  testimony  whether  the 
whistle  was  blown  moitj   than  once  in  ^ipproachiig  the     crossing. 
The  evidence  also  was  different   from  that  before   on  ftie    ^luestion 
of  where   the  car  stopped    :fter  the  accident,  whidi  tot  bid  a  bear- 
ing on  the  question  of  npeed. 

Appellant  in  its  alignment   devotes  several  pages   to     dis- 
cussion of  the  testimony    f  Tonald  Frazier  c^nd   Catherine  Frazier  , 
and  r.rs.Snell,  who  were  material  .  nd  iinportant  witnesses  testifying 
for  tiie  fii-st  tine   on  the  second  trial  in  support   of  appellee's 
charges  of  defendant's  neglig-ence.       Some  witnesses  for  each  side 
testifying  on  both  trials  i^ientioned  on  the  second  incioental  facts 
that  were  omitted  in  tiie  ir  testimony  on  the  first.      V.'e  tiink  it 
is  dear  that  the  evid  nee  in  t  e  two  records  i»  neither  the  aiiie  , 
nor  Gubstantially  the  r.-ame;  tlx^t   it  differs  f^ufficiently  to  present 
here  a  new  case   to  be  aonsidered  ::nd  determined  on  tlie    f^xts  anl    law 
presented  on  this  record.       'tie  concln  e  on  our  second  examination 
of  this  record  tlet  tit    jury  were  warranted  in  creditiiqg  appellee's 
witnesses  on  the  question  of  tie    r-Ae    of  s  peed  at  whidi   ap-€llant 
was  approaching  the   crossirg-.       On  Vm  other  two  questions     the 
evidence  is  not  precisely  the  same   m  before.       It  can  hlardly 
be  said  to  be  substantially  the  sane.       Some  witnesses  testified 
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bailiitR©*  odyr  598ssn*ir  onlK  oiew  oisdJ  iBiii'  Jeiil  8£&  nO       ,isi' 
arfd  iaO     .J&erios.o'xqqfi    e^w  gateaoio  atf^  a^  iivrolrf  bbw  bl^sirfw  on  ;     ' 

9no   &ar>  /jaitrfiaiq   Dff:^  10^  I)8lli*a3^  oe  orfw  ffsvels  eisw  ©ladi'  fcaoos. 

Tr&rf;^0       •elJsMw  on  biftarT  at!  i-^di  BsllidBs*  essBSii^iw  B'*«i''i/sl9fe  li 

•  *5ni-ieo'x»     ddi  'giiiiosoiqqi-  irl  eocfO  iXBcCtJ  enroffl  irwold  saw  Bl^ein 
^  ffoWaarrp    srfl  no  tnolsd  i^ud;^  moit  inBiQlttb  bbw  08 Is  son3f)iv«  atf 

•bdeq^B  la  aoiisidp  bSi  -^ 

-■:;:,;     oi  83gsq;  laigyse  ea^fovot  iamsrsis  aii  aiiaaliaqqA 

.flitii^ao*  esseaxi^Jiw  ^itaitiocriUi  Im  .  lisiiaiaai  siaw  odw  .IXaoS.Biii  fin 
a*39il2qqii  io  lioqqjjE  nl  XsiTCt  baoois  trfi  flo  affli*  i^il  9fft  10 
9bxa  dosa  lo'i  edeesiB^iw  9iao8      »9pxi9§ilaacf  R*ta^ikr& 
nioi^l  iQindbioai  ba coQa  Qdi  xxo  I)3aox:}n9iii  tdulii  d^od  ao  yEdXtiie^ 
ii  Mlli  9\'i      ^iBiiiX  &di  ao  yiomi^^i  tiodi  ai  bBiilisQ  oxew  iad 
,  aai33  bdi  iQiiiiQa  ^i  3bioo&io\ii  9ni  at  9aft:.-i)xv9  Qdt  i&li  tesi- 
in-Q-o-Ki  oi  xliadioillm  Bi^lHb  ii  i^i  jamfta  9di  \lli^Jti:  10. 

wfxl    iimi  5;to-l   ddi  no  b^ahaai^b  btv.  Jbsnabioaoo  9c[,o;^  9aiso  wan  b  3:t9i 
noiianxivj^xs  bnoose  xao  no  aLi/IiiiXQp  aW.      ^bipoai  Biid  ao  ba^^xiasa^ 
3*oa.Iia.;qii  ■;^ii  tb^io  ni  beiasrsBvj  e-iew  -piri^  ,qc(4  iedi  bT009'i  sii*  1 
*     iaid.l&-,(i^  ifci#  is  boaqa'io    ad-i^n   of*  lo  nox*i3  3ifj? ^atf^^  flo  B9BBdnit 
Bdi    Bfioxi^aafp  ow;t  igrf^o  odi  nO      ♦afixRaoio  atfi  aaMcsoi 
Xlbiadff  mo  il      .siolad  oe  Qme.  ddi  "^seioaiq  *0ii  ax  t.. 


for  each  party  as   to  f^xts  controlling  moi-e    than  oic   of  the   three 
questionB.       If  a  court  or  jury  discredits  such  a  witness  on  one 
issue  it   is  likely  to  discredit  him  v^en  l^.e   testifies  on  another; 
and  holdir^  as  v/e   do  that  the    jury  wore  warranted  in  discrediting' 
appellant's  witnesses  on  one  issue  we  cannot  say  there  v;a  s    re- 
versible error    in  discreditiife'   thoFie   sauie  witnesses  on    another 
is:  ue   on  which  there  was  conflicting  eTidence.       t'^e  therefore 
conclude  ,as  w  did  on  our  first  exam  in.  ti  on  of  the   present  record, 
ttet  Tie  are  not  warranted  from  a  re   c'ing  of  tlie    testiiaony  in  saying 
that  the   juiy  erred  in  their  conclusion    that   actionallfi  negligpnce 
charged  in  the  declaration  v/as  proven  by  a  preponderance  of  the 
evideice.       Appellant  does  not  question  any  ruling  of  tYe  court 
on  the  evidence  or  instructions  to  the   jury,  but,  in  addition  to 
its  claims  before   noted,  contends  that   the  evidence  does    not 
show  appellee  in  the  exercise    of  die   care,  or  of  ^ny  care,  for  her 
own  afety  at  the  time  of  the  injury;   .nd  that  appellee 's  counsel 
made  prejudicial  remarks  in  their  pleas  to  the   jury.       It  is  con- 
ceded that  tte    judgLient   is  not  excessive  if  appellee  is  entitled 
to  one  in  any  aaiountj      At  the  tiae   of  tiie    injury  a  ppe  lie  e     had 
been  visitii^  her  sister,  i^xs.^nell,  and  on  tl«   evening  in  question 
went  with  her,  her  husbaixl,  and  four  little  children,  to  an  amuse- 
ment park  near  the   scene  of  the  acciaent.       They  were  leaving  the 
park  in  a  surrey,  L'.r.and  Lirs.Snell  and  tlieir  little  boy  sitting 
on  the  front  seat;  appellee  and  two  little  children  on  the  back  seat. 
The  back  and  sid     curtains  were  drawn.       The  uon^reyance  was  one  on 
ooimaonuse    in  the  Snell  family,   the  horses  ^ntl£,  and    IJir.Snell 
competent  to  drive.       i^ppellee  h-d  ridden  with  him    frequently. 
as  the  .     drove  frx)m  the  amuseiaert  park  u  short  distance  to  the 
crossiig,  appellant's  ro;il  f   ra  long    distance  could  at    tiiiBS 
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arto  no  f^ra/rJiw  s  xfoas  aJifeaioelX)  ^ut  lo  i^»o&  £  Tfo iiROirp 

iieifiofli^  no  86i1:i*«iKJ   af  uei^?  lairf  :li5«"f09lb  o*  t-f®^^^  ^^  ^^  ^xjt 
^io*i637«si6  fli  &3;}nBTifiw  dioT?  -^y^    9iii^atf;t  ob  w  ee  ^ibjr 

lafi^oxffi    no  8S8S9ii*iw  SiiKe  aeoil;^  ^iiWiji&TLOBlb  ai    "iciis  sicFiaidv 
3io^B'f9/f*  oW      *t>oa9hbre  gpHciilffOo  saw  »iBrf*  ifoxifw  no 

^iX^a  fli  xcroxJiJSa-xf    arW  %o  ^r'i::^T  s  aicil  B aJaBiifl^r  *wi  arr^  !';> 

oOiT  9^1130x1  alifartoiitos  i^srfd    £rDi«rrIofroo  ifsffit  ftl  69TX9  Tpixt 

au;^  lo  30£[f?i9l)iioqoic[  b  id  aaTOTtq  bbt  irox;fBir'^o«fc  sd:;^  ai  bi'   v-ilo 
^ijjo  0  ai^  "io  ^■'^suiist  \tt&  fioilaaxrp  ;^oxi  a9oJ&  is-  .9afi9oi79 

od  aoiiiiibi-  iri  ^iud  ,x*^   stf^  oi  8ttoi*a.ui*8fli  "iO  3«jy.  ive  9rf;^  no 
^on    i0  3oi)  9ofl9l)iT9  srf'   Jfixf:^  efinsJxtoo  ,b9iton  wolod  Bt&isSo  eii 
:9ii  lol  ^9130  ^flt-  l:o  10  .s-xjio   B±  io   9«xoToxa  9ftt  iji  9aj;i9qgs  wojja 
laanjifoo  .^.*  oali  ajqc  ;j£di  fia^.  j'\tijjtfli  arf*  lo  ami*  o'      ' 
-noo  ei  il       .x^^t  ^rf^  oi  aaalq  liQ/f*  xU:  aatiafflgi  J^xjij:  \i 

balii^toa  al  egli-jqqs  li  9TiBB90X9  ioa  ai  Jxipiigfij/:  30 

b'^    sallaqiqii  ij;ix/(.xu    si^  lo   a.ii*  Bii  in      \ianr  -i  ^..go  oi 

0oitaDUi;fli  ^irava   9fl:J  no  I>j[is  ^liaxicl.axii  ,'-   '   '  siv  i©9(f 

~9auin£  as  o;J  ,c3-ii3lxifo  aIJ;tiI  iwol:  bxrs  ^^i.u;i,'i.  i.ui,  ^ij    ii;fiw  J^u^ 
9iU  scci'v^^  919W  •^adT       •ino.bxqoi::  91U  lo  9fl908  &ii  ifian  iiar  ;Jn 
^JitxG  -^ocf  sidiii  liddi  ha^  IlaaS.p-:  .-'      "•—•■•       "•■  ■:'-,  >^ 

.v%tiv<3  i'jiid  e<:[j  no  x£5iIiIxrfo  9i;tiii  ov^  baB  ^ u. 
no  ano  naw  3ons''(9-vr.<oo  atlT       .im^b  giow  aaieo  ... 

iJ5r£»T?i4,  m:i  ,sd:iita@  assiojcf  9f{*  .'^iiasl  J''  ..■  ix±    >.,..  ....^.u-uw 

orf:)  o;^  90fl3;^eil»  ;}iorl3  .^  ^iiflq   irre£i9  atfuiii   :  .>   ::-vjij[  gvoib     y^di 
Bmii    in  biuoo  aoiiB;^axi)    §aoi  a  1  •!  fisoi  5*iaaIi9qqB  ,-gix880i^ 


be  seen  by  occupants  of  the  carriage  if  they  were  looking  in 
tlEt  direction.       Had  appellee   knom  tte   place  of  the  crossing 
and  felt  impelled  to  keep  a  lookout  in  ttet  direction  she  probahly 
would  h..ye     seen  the  headlight  of  the  appra.chin,,  cpt  in  time   to 
mm  her  brotter-in-law  and  this  avoid   the  accident.  Instead 

of  doiig  this  she  g.ve  her  entii.  .t^ention  to  the   little  children 
on  the  seat  with  her  and  trusted  entirely  to  her  hrotlx-r-in-laT7»s 
care  and  mamge.amt  of  ttie    team.         He  w  s  familiar  with  the 
situation,  and  slie  had  lever  vifited  the   place  but  once  before,  ^nd 
h.d  not  clearly  in  mind  v/here  the  crossing  was.       Appellant's 
couixel  insist  that  cue  ca.  e  required  soiib  action  or  exertion 
on  her  i^rt,  and  point  out  th  t  she  ni.  >t  with  a.fficient  careful- 
ness  and  watchfulness  ^^  avoiued  the   injury,  .-nd  argue  with  great 
confideixje  that  a  wonian  rx)  situated  on  the  Uck  seat  of  a  curtained 
surrey  with  two  little  children  is  so  negligent  in  not  \>gv^  ^lert 
and  looking  for  d.nger  that  '.he    ase   should  be  reversed  on    that 
ground  without  rea.qndii?^.        We  see  lit  le  force  in  this  contention. 
It  is  true  that  most  accidentn  :  t  grade  cro  sings  oould  be   avoided 
with  sufficient  care  ond  prudence  by  travelers    :n  the  hi^iway. 
Llany  happen,  and  railway  comp.^ies  often  respond  in  daa.ages  occasioned 
ttereby.       It  is  not  a  question  ^/Aiethcr  some  action  on  the   part  of 
appellee  would  teve  avoided  the  injury,  or  wl«  ther  soine  very  careful 
wOHL^n  under  the  circa.B  tances    might  h^^ve  been  inclined  to  supervise 
the  conduct  of  the  team,  but  rather  v;  ether  the  ordin^irily  prudent 
woman  under  the  sbub    or  similar  conditions  woula  k^ve     trusted 
entirely  to  tlx^   driver  ai^  confined  Ibt  attention  to  the  little 
children  on  the  seat  with  her.       This  w  s  a  question  for  tie    jury, 
and  m  are  satisfied  with  their  findii^g ,  which  mans  tb.t  in  their 
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i);^G[ii  «;fiT!>')ii)DB  9{{J  iiioYis  ejjti^  bn^  Wi^-ni-iariiorta   tad  nnm 

fen-.  ,oicl9d  9ono  ind  soalq   grid  beifexY  im^  b£ii  arfa  ianG  ,nox."i 
noidiDX9 -xo  iio£;^t».'i  shoe  daxtiipan  9  i>io  9«b  ^^flrf:^  ^aiani  is  ^jjj 

i ^^rg  dim  air^iii  b/io  ,^mtixx   vriit  i>9,.xoY3  ^4i  eBoaluidoi&Vf  haa  ec-: 
)cri  4x00  s  lo  ^jaee  ioA:o  ailJ  no  b'ji^aiin  Qc.amsxnt  a  ;liaf^  aacQbilc 
i%Ql-'  cf^Bd  ion  at  ina^Igdi:  oa  ei  ca-tblirfo  eli#ii  owi  riJxv^  x^iisia 
iMi    no  bseiav^i  ocf  Jblwori.T  eeiK)    arlJ  ixirii  193/^56  lol  .;oi3lool  t<: 

,noiin:e;tjuCD  alif;^  flx  aj.^o'i  9liii  9oe  0W        •^ibfljamsi  uifodrfi^w  ktfioi^ 
b9iitCY-3   acT  Jbluoc  Esuie  oio  eb^erxg  iu  cstcabiooa  Jsoia  ;ts^*  ami 

baaoissuoo  fiag/iinisb  ai  baoqeat  iiellp  e9xri»-qiaoo.\rEwJiai  ba  ,  ,xx»f,q^  Y^ 

lo  *-xsc   iiii  ap  iioi:to«  aiaOB  :[5fii9£fe'  aoli^9ay  0  ion  ei.iti      ,T[<jl3iar 

ii/x&i^  \idY  anOB  I3ifd3riv7  lo  ,"^0t^  ^^  bebi^u  mud  bltrovi  sallocpji 

saxTioqxrs  0^  ijaniloiii  nssc'i   av^xf  Jri^ia    a90flj4  aitoiro  erf*  loiiim  xiiaiofr 

^.(SOinq  ^liiiiiiia'xo  e.ii;t  i^ilis  .'1?  laxf^tfii  ;J«d"  ,fflS9d  pdJ.io  *o./         '^^ 

ba;JajJid     iv^d  yl|^,pvv,  BGoiiJtbnoo  •xaXxiiiie  io    ansa  eriij  iSijitij  crfaiow 

dli'Hi  ydi  oi  noiiximi&  i^l  hBailaoQ  basiBrtib  sdi  oi  xUnliDt 

tX^^l    si^  lol  iioi^aDj^  a  aaw  9xx(?  .    ♦laiil^iw  dasa  aiit  ao  a&ibiith 

ixD'i)  iii  ^idi  QHBaji  rfoxrfw  ,g«xii)icii  xied*  xWiv7  baiiaxiaa  aia  9R  >£a£ 


.■.  X  — 
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opinion  appellee  at  tlie  time  aiid   pLce  in  question  wa^   ^i, 
minci  and  attention  to  subjects  ttet  woulo  ordimrily  occupy    a 
re  sonably  prudent    wocfcinuider   such  condit—  If  we    were 

considering  the  conduct  of  ..i:.  onell,  th.  ......  .  v/e   couL      not 

say.  as  natter  of  Lv;.  ttet  lie  was  negligent  in  failing  to     look 
and  listen.       The   trial  court   coulo   not  so  instruct   the    juiy. 
This  is  too  well  and  too  loi^-  r.et|led  in  this  sfete  to  require 
citation  of  authority.       V.'te  ther  failu  e   to  look    nd  listen  is 
or  not  negligence   in  a  question  left  to   the  consideration  of     the 
jury.       'rhere   are   circui£Gtances  wlere    it  mightseem  tbit  a   failure 
to  look  c.nu  listen  was  so  Lianifest  negligence  that  a  court  might 
be  permitted     to  assume   it  as  ntttcr  of  Law  on  tie   grouid      that 
all  .air  mimed  men  would  oome   to  the  same   comilusion;  but     ue 
reoall    no  Illinois  case  where  a  trial  court  li.d  teen  permitted  to 
assume   that  authority. 

it  is  well  settled  in  tlds  state  that  fte     negligence 
of  the  driver  cannot  te   ii^iputed  to  tlx    mssen^^r  in  actions     of 
this  character.     TbB  authorities  ai-e  collected  on  tkt  qufstion 
in  an  opinion  by  this  court  in  iless  v.Eoyt,  164    Ill.App.538, 
and  appellant  here  concedes  that  such  is  the    law;     but  its   counsel 
well  say  that  this  does  not  relieve  the  plaintiff   from    proving 
due  c.re  on  her  part,     nd  i^fer  to  Plynn  v.Ohicago  City  Ry.Oo., 
250  111.460,  as  illustrating  that  point.         In  that  a^se   three  luen, 
partially  intoxicated,  were,  in  the  night  time,  tryin^^  out  a  blind 
horse »s  speed  on  a  rough  road,  drivii?.^  in  viol-tion  of  a.  city 
ordinance.       It  is  apparent  thet  under  such  circumstances  a     fair 
question  might  arise  #]ether    ihe   t^  men  not  driving  the     horse 
were  in  the  exercise  of  ordimry  c^re  in  ijemittirjg  themselves 
to  ride  in  the  bu^:y  in  that  way.     tlany  consi^i^rations  niay  .arise 


-i'jd  gnivxji  ?J^  aoiieoij^  ai  Qoslq  ban  aiaitf  osli  is  safl^f-  ^•-  ''tr,. 
B   T^c[jj;.oo  xltimibio  hiijovi  iaii  eio%daa  q^  uoiina^,.-. 

ion    llwo   m  ^levttb  adi  ^ll^ai'<  ."iLl  ao  tfoxAnoo  srii  ;§ai 
iooi     0:1  ^rtiiiiix  ai  itn^^ilgac  bsw  erf  ^acf*  ,v7r,i  lo  •la;};^^-.   -     ,  ^. 
•X^n'i   uii  ioinioai  oe  ;Jon  blaoo  itisoo  l^Ji'si  ©rCT      .fl9;J  cii  br 
9Tij:jp3'i  o;t  a^iie  sMJ  ai  bal^i-sa  f^aoi  oo;l  fwialiew  ooi  ai  ei/' 
ei  flaiteii  baa  alooi  o;t   a/irXiisi  isdd^  adW      t^liOiOwa  lo  iioi^f  ..-ti 
9f{;f     1:0  aoi^ Qi 3 Mb aoQ  sdi  oi  UbI  aoxiBsug  &  &l  soaegiigi 
srujliiil   s  Jid^f  inaaRd'jigiiu  U    sntafw  8  9orLE>daEUio%to  9xb  wexfT      •X'5' ', 
itd'giia  ;Jii;ooB  ;JBfI;t  aoni^iigaa  ^aallnaxu  oa  esw  flsj^eii  '  — -.  :^ooX  o:* 
:>ad[J     ijt:ijai3  ^.li  ao  wa[  1.0  •xad^ani  3b  *i  gcunBea  o* 
9\7    iisd  jiioi20la£ioo  aoiaa  9ff;t  o^   aaioo  Mwow  w'^.r  fesWi^  Tfr; 

Qoxidgii^sc     »)f&  ^i:>ili  »;}6;^B  Btii  ai  beDi^B  IXaw  ai  Ji 
lo    vHfloii^oa  fli  •xo^.ffseasc.   iadj-  9i  ii9inqai   ed  i^oaxtao  ^fwlifi  Qdi  'i 
aoii'am£^  iar[;t  ixo  iis^ooiioo  wis  bo  iJjhtoifjffis  3tlT     •laJoBTWd'o  ai 
,8SG#qgA»iiI    i^i  ,dTjoIi«v  seail  xil  tTissoo  Bidi  xd  aoiaiqo  a&  ai 
Xaamyoc'  a^i  iisd    ;wa£   ari*  8i  rfojF-  ;Jj3di  B§Jb9Stfioo  e-isif  itnaiJ 

•gfiivoiq    iTforl  13:i;lni«iq  3rf;t  srsxln  ton  89oJ&  airfi  iMi  v 

,«o(J,,Tj;S  'ij^iO  o^ioiffO.v  mr^U  o;t  islffi  iw(»/^iifig  nari  ao  o'l^u  306 

^fliifli  ».3ii;>   mm  iiHii  al        ,iaioq  isdi  •^i:i^rxtBifllt  ss  ,Od^.iII  OdS 

%aiid  B  iijQ  :^£Xii  ,9iDi.1  ^^310  arit  ni  ^msv  th^aoiyiQini  xll&iita4 

Xiio  /M  io  aoii^loir  al  '^^trtth  ^baoi  £[3001  )3  no  j  '  satttd 

liiO:    a  esoiiciJfliauolio  ifdt/u  tabxrior  iJdrf^  tflOTRcjqriS  3i  i"!       .i<uii]'<iiii>iO' 

laoiod     9d:}  ^vi"xJb  ioa  ffsui  o^d   eJ   i^dtBdm  mttB  id-^JtiTi.  aotiBaag 

^erXoaiii^ii  'giUiim&o,  ai  aiet*  x^i^ibto  Ito  i^aio^ex^  srfi  ni  aitw 

sail:,  xm  oaoisujobisaoi)  "^XKiM     ^y^w  ;ti3ff*  ai  Xg^d  odi  ai  Bbii  c' 


in  any  situation  involvit^  the  question  of  te   <x.re  of  the  i^B.anger'. 
In  the     reeent  case  If  appellee  1^  been  fe«ilt.r  with  the     grouads. 
and  tte   location  of  the   crossing,  and  the-  driver  had  been  a  c«- 
j.r«tive  str..B^r   fcere  ;  o,,if  ^  had  not  been  a  skilful  driver,  or 
1.4  bean  intoxioataa.  it  .ight  wall  be  argued  th..t  .  n  ordinarily 
prudent  wom-n  .oula  teve  bean  lookir^  un     listening  »th  a  vi«.  to 
«mins  him  of  danger;  but  no  co.fiit»n  of  tb  t  kim  existed. 


Wa  see  nothing  in  the  remarte  of  ooumel  address  ing  the 
jury  that  should,  in  our  opinion,  be  held  reversible  error.      The 
situation  was  s»awb.t   dra««tio  hecm,na  of  t!  e   direct    contradiction 
in  ti,e  tastiM,ny    before  ..entionad.    «o«nel  for  appellee  pos.ibly 
exceeded  the  strict  limit  of  legiti^te  argmsnt  In    one  or     t-.70 
instances,  but  ftare  is  nothing  invhat  tt,ey    aid   to^.ause    a 
reversal  of  the  judgKient  in  a  record  vibera  no  ot   .r/of  to     is 
oli:imed,and  the  verdict  concededly  not  excessive.       The   judgiaent 

is  affirmed. 

.^f  firmed. 


I 
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10  ^'s.witb  l!fili:ie  b  used  *oii  fiatf  arf  lc,iro  *  err9f1&   ter^   lu;,  gyi^iiri^ 
•^Ii-i.;wiI>io  £tr.  itraf-J  ft&ifgTB  orf  Hew  W^iai  ;>i  ,l)a;fBoixoJ'f[l  /Bod  lji:d 

•bat  RJto  5nl3l  i  i^  lo  ndHkaos)  on  d'xrrf  ;i9grreJ51o  ki/l  ^ciinfiw 


^Icfr 'Boq  salisqqa  icS:  X»"n;fo^'     .  Matrox  to  Qiu  sioiacf    T^ioiiilJae;!  arfit  nj 

B     aawBo  oit   bi«:  xi^J^  iiid'-;  al  "^idioa.  ei  eiiSx^  ^^ijcf  ^ssojneiteiii 
Tcons 

....  ■,,,;•;  ,  ,    ,^   »|>8mxtlla.  ei 


STATE    OF    ILLINOIS.        I  <,^ 

SECOND  DISTRICT.  j      '        Ii   Christopher  C.     DuFFy,   Clerk   of   the   Appellate  Court,  in 

and   for   said  Second  District  of  the  State  of  Illinois,  and    keeper  of  the  Records  and    Seal    thereof,    DO 

HKREBY   CERTIFY   that  the  foregoint?  is  a   true   copy  of   the  opinion  of    the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In    Testimony     Whereof.   I    hereunto   set    m.v   hand   and   affix    the 

seal    of   the   said    Appellate  Court,  at   Ottawa,    this 

day  of in   the    year   of   our   Lord    one 

^^  thousand  nine  hundred  and 


CL-rl-  of  the  Ai^pAlate  Court. 


(7721-500-5-18) 


K  ^  '>^< 


-^y  /^/  x^ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 
111 inois :  / 

Present--The  Hon.  JOHN  M.  NIEHAUS,  Pres id ing  Jus t i ce . 
Hon.  DUANE  J.  CARNES ,  Justice.   . 
Hon.  DORRANCE  DIBELL,  Justice. 
CHRISTOPHER  C.  DUFFY, 


CURT  S.  AYERS,  Sheriff;; 

/ 
/ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on  October 
14,  1919,  the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


(Jen.  Ko.  6660.  Agenda  7.  April  Tumi  1919, 

i'imerican  ilominy  Company,  2  1    5    T     ^*       f5  5  ^ 

a  corporation,  '*-          -^                -^        *^ 
Apjpe  llant , 

»vs-  appeal  from  wiii. 

IHanhattan  l^rmers  Grain 
Company,  a   corporation. 

Appellee. 

:ippe llant,  ijaerican  Hominy  Company,  in  Janu.  ry,  1917,  bid 
two  contracts  with  appellee,  I'ianlaattan  i^rmers  Grain  Gompi.^ny,  for 
elivery  in  the  future  of  No. 3  white  com  to  fppe  llant  at  Tecatur, 
Illinois,  at  a  price  stipultxted,  grade  and  weight  guaranteed    by 
appellee,  the  seller,  at  destination.         Several  shipments  of 
corn  were  made  by  appellee  .md  ac  epted  by    ppe llant  under     those 
contracts,  and  fin  lly  on  L!aroh  20,  1917,  and  April  6,  1917,  ap- 
pellee in  attempted  compliance  with  said  contracts   shipi^e  d  to  ap- 
pellant two  carloads  of  corn  that  are  called  in  this  record  car 
Ko.  16309,  and  Car  No. 7608.       ..ppe llant  refuned  to   accept   said   corn 
because  it  claiiiifid  it  did  not  grade'  No  3  white   com;  whereupon,  at 
the  instance  of  appellee,  each  car  was   trans-shipped  to     Chicago. 
Appellant  brought  this  action  in  assumpsit,   ijBclariig     specially 
on  each  of  said  contracts,  and  averring  failure     of  appellee     to 
perform  by  delivery    of  No  3  white    corn.       ii.ppellee  plead  the  general 
ir.sue,  and  filed  an  affidavit  of  merits,  which  is     not     abstracted. 
The  damages  claimed  by  appellant  aggregate  $1834.54,  tb-tt     being 
the  diff  rence  between  the  contract  price  and  the  liiarket  price  of 
No  3  white  com  at  the  times  in  question.       There  ^^s  a  trial  in 
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which  appellant  read  to  the   jury  a  stipule tiom  of  the  parties 
coveriijg  the   facts  as  above  stateu,  and  recitii^  "   that  the  sole 
and  only  (Question  in  dispute  between  the    dirties  in  this     cause 
is  whether  or  not   the  com  shipped  by  defenuant   in  L,5:  IL  car 
No. 16309,  and  in  r.T.&  I. car  IIo.7608,  graded     no,3  white   corn 
as  specified  by    aid  contracts."       .appellant,  after  readii^^     said 
stipuL. tion,  introduced  evidence  tending  to   support   its  contention 
that  i-aid   com  was  grade  I\o.  4  instead  of  grade  IIo.S.       Appellee 
then  introduced  evidence   tendii^  to  support   its  contention.       A 
verdict  for  the    defendant  was  rendered,  upon  which  the  court,  after 
overruling  appellant's  motion  for  a  ne-'  trial,  entered  judguent, 
from  which  this  appeal  is   prosecuted. 

xippellant    urges  that   the  court  erred  in  instructing  the 
jury  as  to  the   uurden  of  proof,  and  much  attention  is  given     to 
that  question  in  t' e  Iriefs.       The  record,  as  above  noted,     shows 
that  only  one   disputed  fact  was  submitted  to  the  jury        Appellant 
in    its  statement   of  t}\e   case  says  that  the  only  question  to     be 
determined  by  the  jury  was  whether  or  n  ot  the     corn  in  said     two 
cars  was  grade  IIo.  3  at  t  e   time  it  reached  I-ecatur.       If  it  was, 
appellee  had  fulfilled  its  contract.     If  it  was  not,  appellant 
was  entitled  to   damages.       It  is  true  that  h.  d  the  case  been  tried 
on  full  written  pleadings  instead  of   putting  the  question  to  the 
jury  by  this  stipulation,  there  m  i^t  have  been  an  issue    whether 
appellee  had  relieved  itself  by  tendering     to  appellant     the  goods 
contracted  for.       Perhaps  that   issue  woulc.  have  arisen  on  plea  bj 
defendant  confessing  the    contract,    and  avoiding     liability    by 
averring  a   tender,  which  it  woiild  have   taken   fe  burden  of     proving 
as  stated  in  13  Corpus   Juris  764,     and  authorities  there   cited. 

We  &re   incline c   to   the  opinion  thb.t  on  t  is  redord,  the     burden 
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rested  on  appellee  to  prove  tl,  t  the  oom  was  in  tot  grade  No.3; 
but  the  ..mer  of  „resenti,«  the  case  confused  that  question  and 
left  ground  for  plausible  arga..ents  for  ^  against  ttot  position, 
as  the  briefs  here  bear  witness.      .ipi^ellant    asaxmed  in  the    ..urt 
below  ttet  the  burden  was  on  it  and  acted  on  that  theory  in  in- 
troducing proof,  and  offered  an  instmction,  which  the    ^urt  ffave. 
ntot  if  the   .  l^intiff  has  proved  its  case  by  a  ,xeponderance  of  the 
evidence,  your  verdict  should  be  for  the  plaintiff."       Tto     court 
then    at  the  instance  of  appellee,     instructed  the  jury  if    the 
plaintiff  tad  not  so  established  its    ase  the^r  verdict  should  be 
for  the  defendant.      We  presume  this  position  ms    rong.    but   it 
was  invited  by  appellant  and  it  camot  be  heard  to  complain  here 
because  the  trial  c^t  adopte,    its  view  of  the  law.      Appellant 
in  its  reply  brief  says.  "It  is  not  contended  th..t  appellee    had 
the  burden  of  showi,«  in  the  first  instance  that  it  lad  c»plied 
with  the  contract."       The  instructions  sea.  in  accord    with    that 
position. 

The  contracts  provided  that   the  corn  should  grade  l^o.3 
at  Tecatur,       There  were  at  the   time   federal  provisions  of  law  for 
official  inspection  of  corn  in  interstate  comerce.  and  state  pro- 
visions of  law  for  official  inspection  of  corn  in  intrastate  com- 
merce in  this  state;  hut  there  was  no  provision,  either  federal 
or  sta::e,  under  which  this  grain  could  be  officially  inspected     in 
leeatur.       It  is  several  times  stated  in  appelknt^s  hrief    that 
the     arties  contracted  with  reference   to   the  federal  inspection 
law,  hut  the  evidence  supporting  that   statement  is     not  pointed 
out,  add 
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and  we  do  not  know  what  is  reliefs     on  to  sustain  that  contention, 
nd  it  doe  snot  seem  very  material  to  the  issue  here   presented. 
The  case  was  tried  on  the  undisputed  theory  that   the  grade  No. 3 
depended  upon  the  moisture  content,  which  must  not   exceed  17,5 
per  cent,  and   the  ^.mount  of  daiua-ed  com  and  foreign  material, 
which  must  not  be  moi«  than  6  per  cent.       There    is  no     evidence 
or  contention  that  the  grade  failed  because   of  moistute.     The 
sole  contention  is  that  each  car  contained  8  per  cent  of  damaged 
com,  and  for  that  reason  fell  in  grade  No. 4  instead     of     No. 3. 
Therefore,  the  question  submitted  by  the  stipulation  be cax..e  only 
whether  there  was  more  than  6  per  cent  damaged  corn.       -ippellant 
called  one  Garland  as  a  witness  as  to   the  grade  of  corn  in     car 
No. 16309.       He  was  employed  by  it  to  ins  ect  that  corn  at  Decatur. 
It  is  claimed  he  was  therefore  biased;  but  he  seeus  to  us  a   fair, 
competent,  credible  witness,  c_nu   he  testified  in  full  support   of 
appellant's  cl^iim  that  the  inspection  showe.    8  per  cent  damaged 
com.         He  also  inspected  at  Decatur  the  com  in  car  Ho. 7608.   amd 
testified  that   it  contained  8  per  cent  damaged  com.       ^s    before 
noted,  each  of  those  cars  was  shippea  to  Chicago  where  the  grain 
was  handled  for  a  pellee     by  one     Delany,  a  grain  commission  man. 
He  inspected  the  corn  and    testified  for  appellee   that  eac)j    car 
of  com  tested  No. 3.       His  testimony  is  attacked  by  appellant  on 
the  ground  that  he  mig' t  be  biased  for  appellee,  and   it  is  claimed 
the  evidence  does  not   clearly  show     that  the  com  he   examined  was 
taken  from  the  cars  in  question.         He  also     seaus  to  us  a     fair, 
competent  and  credible  witness,  and  we     think  it  is     reasonably 
certain  that  the  com  he  exaLiined  was  taken  from  the  car     in 
question.       Car  Ko.7608  was  sold  by  Delany,  acting     as  ..gent  for 
appellee,  to  appellant  as  No. 3  corn,  and  jad  for  as  such  for  use 
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in  its  Indianapolis  mill.     Beth  (jars  of  corn  Mere  inspected     in 
CMoago  by  deputy  inSi)ectors  of   tte   Illinois  Grain    Inspection 
Departiuent,  and  their  certificates  read  in  evidence  by  appellee 
under  a  stipulation  that  they  might  be   so  used  as  part  of  de- 
fendant's testimony,  and  both  there  pissed  as  No  3  white   torn, 
it  is  claiiiBd  by  appellant  that   there  wus  no  inspection  at  that 
time  for  damager   corn.       The     blank  in    the  certificate     after 
"Pamaged  Corn"  was  not  filled,     but  there  was   testimony  that  the 
omission  to  fill  thtit  blank  meant  there  was  not  enough  dam&ged 
com  to  raise  a  question  as  to  grade.       Each  [Brty  introduced  other 
testimony  tending  to  support   its   contention.     It  v/onld  unduly  ex- 
tend this  opinion  to  discuss  itail  in  detail.     It  is     sufficient     , 
to  say  that  a  fair  case  was  presented  for   the  determinant  ion  of   the 
jury,  with  the  evidence  on  the  one   fact  in  controversy  so     nearly 
balanced  that  the  finding  of  the   jury  ougl  t  to  control.       The  evi- 
dence read  from  the  record  seenis  to  more  strongly     support     the 
defendant's  contention. 

Car  No.7608,was  as  before   noted,  purcliased    by     ppell^nt 
as  No  3  com  and  shipped  to  one  of  its  mills    at  Indianapolis, 
wher  •  it  was  officially  inspected  and  said  to  contain  8  per  cent 
heat,  damaged  and  mahagony.       The  certificate     to  that  effect  was 
offered  in  evidence  by  appellant,  and  objection  to   it     sustained 
by  the   court.       Thir,  is  assigned  :::s  error.       The   ins   ector    '.^as 
called  as  a  witness   for  the   plaintiff  and  allowed  to  testify  fully 
as  to  his  inspection  and  what  he  found,  usi]%  his  certificate  as 
a  memoranda  to  testify  from;   therefore,  the   jury  lad  full  knowledge 
of  that  inspection  and  its  result,  and  we   cannot  see   that  the  mere 
exclusion  of  the  papwp  was  of  enough  consequence  to  vmrrant     an    ^ 

-5- 


x[bi:to9qaiiI    nltrit)  sxonill-'-  arfif  lo  GioifoaqBiii  \iaciBb  x6  bgEOxfTTi 
aall aqq..  x6  eonabive  ai  Bbsi  a9*eox1:i^i90  tl^i  bus  ^  iaQsnt^m/. 
-Vf)  lo  fiaq  bb  bsBu  oa  ad  id-gim  XQdi  iBdi  irol;t Blxrqi Je  s  tBbms 
.nioo  e^liw  8  oH  bb  bQesaq  eiarfit  rfJocf  fins  ,T[iiomx;}83*  s^^fnBfinel: 
isdi  is,  nox^osqsflx  oa  epw  aisriit  ;tfid:}  to^JaqqB  ^cf  baraislo' al  :■ 
ibUb    di^itliiQO  ddi    ai  ixralcT    eriT       .flioo  FDa^iasb  i&t  ensiit 
a£f;t  ^ad[;t  \;noiax:^s3d  bew  aisrfit  ijjd    .JbsIJxl  rfoxt  asw  ''mob  Jba^-.. 
baaaasb  xfgiroGs  ;foii  b&^  aiQdi  in.B3{n  infild"  Jad;t  liii  6*  xroi8«ljiK> 
iQdio  baouboiiai  \iiBq  d'oB^      .sbsig  oj-  bb  aoiiseug  b  asis^  oi  in  : 
-X3  "^Iirbftu  blirow  J I     ^ofirraJnoo  e*x   iioqqas  oi  "gtiibaQi  xaoaiiB 

iml-.^Lllus     p.£  tl     J.i£ii3b  ai  Xisd"!  Bsuosib  oi  aoiatqo  stdi  basi 

9X&  lo  aoiiiiahrisiab  odi  lo'i  baitasaaiq  bbw  asBO  it^  b  iad;t  tjc-  Ou 

TciiBaa    OB  x8i3voi;tnoo  ai  ioiii.  oao  ddi  ao  sonsbxva  aiJ  diiyir  tiia'i 

~iv9  sifT       .Ioi;J.noo  o:f  iJifgwo  '^iu(,   ^di  lo  i^iiibnil  sif*  ;tBcf:t  bsorrBlscf 

ddi    iioqqaQ    "^I^noi^^B  aiojo  oi  BiiBaa  biooei  erf;t  iuoi!t  bBai  aorreb 

'  .noxtoaitrtoo  8';^£i£bii:^l^. 

drxciili aqqs  YcT    basBrfoiirq  ,ba;foa  aiolacf  aa  aB!7,80dV,oH  i*^- 

J  exioqaiBxbiil  Jb    bUxjh  aix  lo  aao  o*  baqqixfe  bas,  xnoo  o  j^;  &.'^ 

:fnao  laq  8  nxBc^noo  o*  bxBr3  bas,  baitoaqani  tjIIbxoxIIo  bbw  H  siaxlw 

BBW  itoalla  iodi  oi    a;^Boilx;tTao  aiT       .-^xiosBrfBia  baB  ba^Binab^i^B?'^ 

baaxs;taxj8     ii  oi  aoitoBldo  baB  ,  toaCi aqqa -^^d  aoaabiva  ai  benal^v 

%.      Qm    loio^vaii  adi'       .lona  ea  Jbaa^ieaB  ex  axi5       .tiwoo  9di  Y^ 

l^Ixft  ^[Ixitaa;^  o;^  bawoiljs  bwi  lliiaioiq  adi  lol  aaaxd'xw  b  aa  bQllk.^ 

8B  Bi&ulliitso  Bid  ^iaif  ,£!£UJol  aif  4BfIw  i>flB  xioi;ioaqacti  aixf  oi  as 

asbal  woi33l  iijjl  boLi  ^tsi'i  Bdi  .aiolaiaxW  jmoil  ^Ixitaad  oi  BbABiomauaB 

919m  8if:t  iki,d:i  aae  itojiaso  0/7  bn^i  ,*Ix;8ai  bH  bnB  £[0i;^08q8iTx  isd:i  lo 

xiB    ^aBitm  Qi  Qoxiaxf^aaao©  rfsuoxta  lo  gbw  wiqBq  =3  [;}  lo  noiauloxa 


examination  and  discussion  of  Ccses  cited  by  appellant  indicating 
that  the  document  itself  ras    a  proper     instrunieii  of  evidence. 
If  the   court   there  erred,  it  vias  not  harmful  error. 

Appellant  offered  in  evidence  a  printed  pamphlet  containing 
the  order  of  the  Secretary  of  A.^riculture   establir^hing'  the  cfficial 
grain  standards  of  the  United  States.       TMs  was  excluded,  and  much 
attention  is  given  in  the   briefs  to   the  question  whether  it  was  a 
nnblic  document  admissible  in  evidence  under  the   lule     found  in 
.igmore   on  Evidence,  volume  3.  page  2156.       We  are   inclined  to  the 
opinion  that   it  was  competent  evidence  if  certinent   to   the   issue, 
but   it  did  not  purport  to  ..pply  to  intrastate   comn^erce  and  could 
only  be  pertinent  coupled  with    roof  tl^at  tbe   ^^rties  contracted 
with  reference  to  that   standard  of  inspection;  and,  as  we     teve 
before  said,  we  do  not  know  where  the  evidence  of  that  fact     is 
found.       But,  assuming  that  was  true,  still     there  was  no  harmful 
error  in  excludii^  the  pamphlet.       V.'itnesses    had  testified     fully 
us  to  the  rules  governing  the  inspection  of  corn  and  stated  specifi- 
cally what  the  federal  rules  were.     There  win  nctMng'  mox  e  of  in- 
terest to  the   jury  to  be  learned  from  reading  that  pamphlet;     much 
less  was  there  anything  in  it   to  help  than  answer  the  one  question 
presented-  whether  there  ;vas  more  than  6  per  cent     damaged  corn 
in  either  of  the   two  cargoes. 

At  the  tia.es  t^e  com  was  rejected  by  appellant   on    the 
ground  that  it  was  not  Ho.3  but  was  l^o.  4  grade,  it  offered  to 
accept  the  com  on  the  contracts  at  a  discount   frcm  the  contract 
price.       m  t  1  eing  in  evide«3e,  appellee  was  permitted  to  prove 
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over  the  objection  of  appellant  the   market  price  of  No  4  com  at 
those   times,  which  was  auoh  more    th^m   the  priije  offered.     This 
is  ur^^ed  as  error.     ,7e   do  not   i:hink  it  was  pertinent  to  the  issue, 
which,  to  repeat,  was  whether  there  was  more  than  6  per  cent  damaged 
com  in  those  cargoes.     But  there  v/:;S  much  evidence  introduced  by 
appellant  as  to  Ho. 4  com,   the  method  of  ascertaining  its  grade, 
etc.,  which  had  little,  if  any,  hearing  on  the   issue.       The     jury 
knew  that  the  laarket  value  of  No.3  com  was  at     the  time     much 
above  the  contract  price,  and  no  doubt  knew  that  I^o  4  corn  in- 
creased in  market  value  in  c.hout   'he  same   proportion.       We  iio  not 
think  the  admission  of  this   testimony  was  reversible   error. 

The  court  refused  two  instructions  offered  by  appellant 
to  the  effect  that  as  matter   of  law  white  com  containing  as  much 
as  8  per  cent  or  more   than  6  per  cent  daiuaged  corn  was  not  No.3 
white   corn.       It  is  strongly  insisted  that  tLis  is  the   law  because 
the  official  grain  standards  of  the  Urited  States  so     determine, 
and  it  is  argued  that  without  those   instructions  the  jury  Imd  no 
guide   or  standard  to   determine   whether   the    corn  tendered  was     in 
compliance  with  the   contract.       The   answer   is  that,  as     before 
stated,   the   federal  law  regulating  interstate  commerce     had  no 
application  ^s  a  law  governii^  this  case.       If,  as  before  said,  it 
had  any  application  at  all  it  was- because   the    arties  may     have 
contracted  with  reference  to  it.       It  follows  that  the  court  was 
asked  to  instruct  the  jury  as  to  a  fact,  which  he  vias  not  required 
to  do,  though  he  might  have   done    it  in  this  case  witout  much  error 
because   the  fact  stated  in  t:e  instructions  was  before  the     jury 
again  and  again  in  the  evia.nce  without  contradiction  or  dispute. 
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The   oourt  at  the   iTL^,tance  of  appellee   instructed  the  jury 
if  the   defenoant   shipped  from  r.anhattan,  Illinois,  to  the   plaintiff 
at  Tecatur,  Illinois,  said  tv/o  carloads  of  corn,  airi    ttiat  the   corn 
contained  in  said  cars  was  of  a  grade     No. 3,  and  the   plaintiff  re- 
fuged to  accept  said  com,  then  the  defendant  had   complied  with  its 
contract  and  they  should  find  the   is'ues  for  the  defendant.       This 
is  objected  to  because  the  word  "contrcict"  was  uscca  instead     of 
"contracts",  and  also  because  it  fixes  attention  on  tlie  grade     of 
the  com  at   the  place  of  shipment  and  not  at   its  destimation  coh- 
trary  to  the  terms  of  the  contracts.         The   first  objection  seems 
trivial.       The   second  is  answered  hy  noting  that  the  court     had 
already  instructed  the  jury  c;t  the  instance  of  appellant  if  the 
com  shipped  by  the   defendant  from  [Manhattan  to  the   plaintiff  atj^ 
Decatur  was  not  No. 3  white   com,   their  verdict  should  be   for     the 
plaintiff.       There  was  conside  able  evidence   offered  by  each  party 
as  to  the  grade  of  the  com  at  places  other  than  its  destination, 
and  the  oourt  at  the  instance  of  appellant   instructed  the    jury 
that  under  the  stipulation  of  ilicts  the  grade  at  the  time  of  ar- 
rival in  "^ecatur  controlled,  and  that  evidence     as  to  its  grade 
at  other  places  was  only  important  inso£^r  as  it  proved,  of  tend- 
ed to  prove,   the  grade  at  Tecatur.       There   is  notti.ng  in  the  record 
indicating:,  tbat  there  was  more  or  less  damaged    com  in     tliose 
cargoes  at  any  other  time  and  place  than  there  was  when  it  c.rrived 
in  Tecatur;   therefore,  the  case  Has  naturally  tried  in  the     court 
below  by  both  parties  somewhat  disregarding  the   contract  specifi- 
cation as   to  the  time  and  place  of  determining  the  grade.     We 
find  no  material  error  in  the  instructions  or  admission  of  evidence 
in  that  respect. 
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Wa  ooiK=lu.a   ttet  app.ll^nt  b.da  fair  and  imi^artial     trial 
free  from  prejudicial  error;     tot  technical     rrors  disclosed    by 
the  record  were  unimportant .  and  of  little  cor^equence  except  the 
question  of  the  burden  of  proof,  .nd  on  tlBt  the  tri,  1  -urt  adopt- 
ed  appellant's  view  of  the    law  and  it  therefore  became  good  law 
for  that  trial.     (  Zuk.s  v.Appleton  mfe.Oo.,  200  IU.App.403.) 

The  judgment   is   affirmed. 

.-.f  firmed. 
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WQI  Bogs  QMBoacf  g^foisisifi  il  iixiBwal   9tf";t  io  waxv  s' ^a&lSBqqr,  J&e 

{.SO^.qqA.ill  OOS  ,.oO,^M  noJeJqqA.v  eciijS  )     .iBXl^  ;tBrfi  toI 

" .BaiiniilB  al  toam^jbut  ^^T 


).-;;n; 


M   - 


^^"^SECOND  DIStS.^"  \  ^^-  I-  Christopher  C.  Dcffy.  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
HKREBY  CERTIFY  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In    Testimony     Whereof.   I    hereunto   set    my   hand   and    affix    the 

seal    of   the   said    Appellate  Court,  at   Ottawa,    this 

(jav  of in   the    year   of   our   Lord    one 

^_  thousand  nine  hundred  and — 


Clerk  of  the  Appdhyte  Court. 

(7731-500-5-18) 


7  /^  /      . 

^    'Y  (/I  // 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 
1 11 ino  i  s :  > 

Present--The  Hon.  JOHN  M.  NIEHAUS,  Presiding  Justice. 
Hon.  DUANE  J.  CARNES ,  Justice. 
Hon.  DORRANCE  DIBELL,  Justice. 
CHRISTOPHER  C.  DUFFY,  Clerk. 


CURT  S.  AYERS,  Sheriff. 


215I.A.  653 


\         / 
\       / 

\-.y 

BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on  October 
14,  1919,  the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


[ 


/il^l  iin.-T  liiqx.  ,GS  jpbnagA  .68d3  .oil  .ni 

^bsitBToqioonl  .M    &. 
.j^i  103-1  o;^  1011/.      :  -av- 

(   mioTiZ  ai  Yli.in.iBl1 

59;  ;^iII^  si  ,  SaJisioqioonl  .M  ^^^.a  ,ioti9  hi  dnB5n9l:9b  sifT 

io  d;^nou  orij'  ni   bus  ^siorriill  ,  siioa'a  ;^6  easfiieird  ;;4aix{;toIo  9i 

,iiioI  wqII  lo  ,-\[n  xiiflOv'  ^  ^3J,§i9di)IoO  laoil  59Ei3iioiifq-  di  ,SJ6I  ,i(;- 

b93lobq  91  Slid  919W  ifoidw  ,^^if[:foio  e'ngia  io  e^txne  xiiMi  bsibnxrrf  9j 

,  9biw  saioni  VG  ,q99B  esiloni  Ol-  itnodB  xod  nsboow  b  nx  ioJbn9V  edi  ^ 

69i9vxi9b  xod  aU  bifis  ^aqsi^fe  noix  ddiw  Jacufod  ,300'"        "     c  6S  bj 

^B    10113  ni  ;tnBbnel9b  9ild  oi   togmqidB  10 "i  10119  ni   ilitoxBiq  ( 

jbgilo^i  xod  ddi  ngrfV/       .ei)Boi  gaiitoaxmoo  bnii  baoi  dzdi  levo  Bxioi 

9fii   ,^xsaijii  8BW  adnsd'xioo  B;fi  lo  ifiBq  b  9io;t8  s'loiig  ni  insbneii 

-ni    id'gil3  aoil  ;Jn9biv9  b.w  ii  biiB  ^b&gfiBnmib  ;tiBq  gnixiiBiii 

boiio^    a^^iv.'  ;}i   aonia  .&9floqo  n99d  b~d  ii  i^i  xod  3di  lo  noi:^oe( 

-95  ddi  cfaniB-gB  ;Ji^oid  eaw  ;^i8qiauE8B  ni  Hue  Bid!]!       .iioY  W9»I  j 

03     aooo's  lol  19V00  91  0;^  i9iii6o  iisiitifii   arfcf  8b  ioti9  ai  inBbD\ 

6    no   ^:iaui§bi;i.  s  iaoil  bgitxioaeoiq  8i  icni9  to  iiTn  sixfT       .dei 

.\vol9d  llitaiblq  9rf*  lol   .Ofifit-  lo  ioibi'. 

.aoi'inQiaoi}  lol  bnijoig  oif  ni   biqH  bn&  ^bQfmBinoo  ion.  ai  il 
Lsi^UiiidedB  eiioog  ^di  lo  iiijq  &  bns  bangqo  iT99d  ;ton  bad  xod   9ri;t  d"Bi 
bsflOioSi  soa    9rl;^  g-iclsd  3I10Y  nM  ai  ba-ioi^q  9i9W  Xddi  isila  9xiii;^aai08  i 
add'    iioY  Vfdll  ai  f>92loBq  sigw  sboog  edi  ngiVs     .Biio9l  ni     sioita   9i 


box  wus  strapped  with  iron  .^nds,  which  were  hroken  when  it  ret-ched 
its  destination,     nd  the  fact  that   it  had  been  tampered  with  was 
apparent  on  casn  1  ohervation.       'iTiere  is  no)!  douht  that  the   value 
of  the  goods  lost  considerably  exceeded  the  -auou  t  of  the  verdict. 
It  is  not  claimed  that  pkintixf  in  error  as  the   initi^.l  carrier 
is  not  liable  in  this  action  if  the  goods  were  lost  after    the 
box  was  put  in  its  charge  in  New  York,  and  before  its     delivery 
by  the  connecting-  carrier  to  a  drayman  in  Peoria.       Tb..t  drayman 
died  before  his  testimony  could  be   taken,  and  while  there   is  some 
effort  in  the  evidence   to  show  that  the  box  was   delivered  to  him 
in  good   condition,  that  claim  is  not  seriously  made  here   in    the 
argument.       in  plaintiff  in  error's  brief  its  contention  is  stated, 
"that  if  the  shortage  existed  in  the   shipment,  it  existed  at   the 
time  the  box  was  delivered  to  plaintiff  in  error  at  pier  41, New 
York  City."       It  is  not  much  contended  th  t  the  judgment  should 
be  r(  versed  if  the   jury  were  warranted  in  finding  that     the 
shortage  occurred  after    tlie  box  was  so  delivered  in  Rew  York  Oity. 
No  iieterial  error  in  the  instructions  to  the   jury  is  suggested, 
and  no  iiuportant  question  raised  as  to  ralings  on  the     eviaen;e. 
iiuthorities  are  cited  in  support  of  the  propositions  that  the 
burden  is  on  the   plaintiff  to  show  delivery  of  good-   to  the  carrier, 
and  in  case  of  injury  to  the  goods  to  show  that  they  were   in  good 
condition  when  delivered  to  the   carrier;   that  tlie  plaintiff     is 
bound  to  show  affirmatively  receipt  of  the  goods  in  good     order 
by  the  carrier,  and  in  the  absence  of  proof  as  to  the  condition 
of  the  goods  when  delivered  to  the    carrier  the   presumption  is  that 
they  wer     in  the  same  condition  v;hen  delivered  to  the     consignee 
as  when  delivered  to  the  carrier.       The  jury  were  instructed    at 
the  instance  of  the  defendant  below  in  accordance  with   the     above 
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3nls:iv  odi  iiiifi  iduob  \oii  »i  p'UdsSy.       •flox;tBV'i9(fo  liius&o  no  insi£^ 
.ivibirw  atiit   io  1.  XfOiu/j  srfi  bsbaso^B  TtltJ^TLeibiafloo  isol  8^003  sdi  lo 

a{;t    i3;flB  unci  eisw  eboo-Q  s.tJ  1:x  xioi;^oa  siul ui  eldfiii  Joa  di 
^lavxJ  30     3;^i  siolad  i)n3  ,:iicY  wafl  ni  egiBdo  81^1  xii  issq^  bbw  xod 

3mo3  ex  913  W  oiidw  kr;.;  ^ixaiscf  9d  Mi/oo  "^xtoxttideeit  sxd  aibtad  bsib 
mid  oi  i)9i3vxl3.b  8437/  xod  arii  itfirfi  wods  o;J  9onei>xv9  adi  iii  Jiolle 
9d:t    nx  9"S9d  aBsm  "i^Jaffoxiae  *o£r  si  jui^io  ;fsdi  ^nox^x&aoo  J&oog  ai 

3d;t   ita  ba^Kxsa  :fi  ,;Jn9i2qxda   ad;}'  ftx^a^Bixa  9§s;tiod8  fdi  Ix  K. 

w3tl,IJ^  laxq  i^B  10119  ai  lliini^lq  oi,  baiaviisi)  sdw  xod  ddi  euiij 

bliroJs  Jnsijg^irt  sdi  ;t  d;^  bsbnainoo  dpxfia  ioa  ax  il      "•'^i^iO  iio  I 

adit     iisii  gaxibnxl:  ni  beiaiiiim  9i9W  pLxr^  ad;^  Ijt  698^^Vdl  ad 

.i^itxO  iiol  W3ii  ai  I)3iavil9ij  oe  3:-.w  xod  ali    iQili&  bsituooo  egaJioda 

,b3ia9riSua  ax  xiii{  adi  o;f  aiiox;toirxd'8fli  Mi  ai  lozna  lAiiBim.  oH 

.9  n9.ijiv9     9a^  no  sgniJxn  oi  3b  &98xfii  aoij^saifp  ;|ii6i:foquii:  oa  bas 

ad;l  i^^  aflox;lx3oqoT(i  odi  lo  iioqqira  ai  bQiia  biq  BQiiiiodiai!^ 

,i3XTiB0  ddi  oi    iioo'^  lo  ^laviiai)  wods  oi  i'ti;^nxislq   add  ao  ai  aabiad 

boo^  ax  yx9w  i^adjf  i^ilo  wode  oi  eboog  3di  o;^  ^ixrtax  lo  «|8eo  ai  bas 

si     riidiiibiq  9d;t  itiidJ   ;i3xii£o  ad*  oi  bsigviiab  asdw  aoxifibaoo 

isJjio     boo-%  ai  Bboo3  ad*  lo  iqxQoai  ^l9vx*&iaillB  woda  od  oauod 

aoiiibitOD  sdi  o:}  sb  looiq  lo  9on98dB  sdi  ai  baa,  .leiiiao  edi  xd 

iBdi  pJ  aoxdqiiuJBsiL,   ad*  larliiio   aff*  o*  J&9i9vil95  nadw  e6oo§  9r{*  lo 

agngiaaoo     adi  o*  bQimildb  a3 dvr  a6ii iba oo  SiiiBB  9d*  ai   -'.is^   "•■ '-'-''^ 

*B    i)9*oj:ji*eni  snm  xiu'i  9dT       .lalniio  9cf*  i>*  b9i9vxi9fi  n^   . 

9Vod2     ad*   d*iw  soaBbibooii  ax  wol9d  JnfiT^aalab'ad*  lo  90fTB*8ax  ed* 


principles  and  that  the  Liust  finti  iendant  not     guilty  unless 

the   plaintiff  had  shown  by  the   grec;ter  weight  of    all  the  evidence 
that  the  merchandise   in  question  was  actually  delivered  to  the  Dela- 
ware, Lackawanna  &  Western  Railroad  CoLipL.ny  at  New  York  for  trans- 
portation to  the  plaintiff  at  Peoria,  and  was  actually  lost  while   in 
the  possession  of  the  defendant,  or  some   connecting  carrier^     There- 
fore,  the  cuin  inquiry  here   is  whether  the  evidence  supports  that 
necessary  finding'  of  the   jury. 

The  railroad  company  receipted  for  the  box  as  received  by  it 
in  good  order.       The   proof  leaves  no  question  tliat  it  reached  de- 
fendant in  error  in  ver^'  bed  order.     If  it  Imd     presented  that     ap- 
pearance when  delivered  to  the  railroad  company  it  is  not  reasom-ble 
to  believe  that   it  would  have  inade  a  record  of  "received  in  good 
order";  ..nd  it   is  not  probable  that  it  •.•/oulc.  have  received  the  box 
at  all  in  the     apparent  condition  it  was  in  at  Peoria.     This  evidence, 
standing  alone,  would  ht^ve  been  sufficient  to  justi:^  t    jury  in  say- 
ing beyond  all  reasonable  Qoubt  thi  t   the     box  was  opened    und  the 

,oods  abstracted  after  delivery  to  the   railroad  comix.ny  in  Ilew  York. 
iiut  it  also  appeared  that  the  goods  were  pticked  in  the  box     by 
Goldberg,  Levy  &  Company  l^y  20,  1913,  and  sent  out  by  an    express 
compi-ny  for  delivery  to  the  railroad  company  on  tb.t  or  the  nex.t  day, 
the  evidence  leaves  it  uncertain  which.     The   express  company  k.d 
gone  out  of  business,  i. nd  the  express  man  could  not     be  located. 
Plaintiff  in  error  claims   it  was  received  by  it  i.iay  22.       The  esti- 
mated weight  of  the  box  and  its  contents  when  it  w.s  packed  by  the 
vendor  was  ubout  600  pounds.     It  was  weighed  by  the  railroad  company 

nd  its  records  show  370  pounds.       This  evidence,  standing  alone, 
would  lead  to  the   conclusion  that   the  shortage  occurred  before  the 
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■jaaintf  ^^lixr^j     ion.  ia:.ionalQb   arfit   batl  iamix  Qdi  iMi  baa  ealqioarrq 

-BlaT  2if;}  o;^  f)9*x37ii3i)  \;Il4uioB  ES'/;  noiitaai/p  ai  eeibaBdoima.  ©ifJ  itficfi 

-5iisi;t  lo'i  iioY  well  (tB  \;nijqffloD  b,'..oiIiafT  maJes?/  5?»  aonBWBioSi-    , 
ni    ylMv;  ;teoI  vIi.:if;)oii  bjsw  Bug  ,BiioD'I  :f  i3  lli^niBlq  aifJ  oi  aoiiBiioq 

itfiifj-  8;^ioqqi/8  eonsbivB  add"  lariit^iiw  ai   aisxf  iciijjpni  ni.'ii.  .    lolt 

*\ial   3ii*  lo  -giibait  •^. 

^i  x^  iD3vx909"i  es  xoci   arfit  lol  baoqieoai  -^j^csijiiioo  baotlisi  biSS. 

-9x>  i39rfo39i  ii  iia(i.t  floi;<e©i/p  00  aeraal  iooiq  9£i!l!       •xsJa'xo  fjoog  iti 

-qy    ;ti:d;t  ba^/iaes'sq     5af  :^i  11     ,i&bto  biid  ^{isv  ni  icms  ni  ;tnsi)iral 

9lcfi^floeiiB"x  i^oii  ai  ii  '^yiaqiaot)  b£>otlim  ^di  Oti  bQiQjilsb  neriw  eonsiBsq 

Loog  fix  j&svisos'i"  lo  biooBi  b  Qb£m  07 M  hiuovj  it  ;Jfiif4  evsiiocf  .oi 

xocf  mi  587X9091  svfirf  bXijow  »^jr  isdi  aicfedoiq  d-oc  at  ii  I>ix-i  ; ":ceincc 

,3on3&xv3  sirfT     .Biioal  it  ex  em  il  aoiiibaov  ^^aeiajqB    ^d^  ai  lis  ii 

-\iie  ai  xiul  a  "^iiaul  oi  iaQioil'tisa  nssd  bv^  biuov  .■^aoJ^  ';^iba.s>is 

Bdi  bflB    i)3n3qo  bbw  xod     ax!:'   ;tt;ri;^  idxrol;  sicfBrrosaeT  ii^  baoxBd  gai 

•2lioY  waFI  ni  ^n^qmoc'  baQiilBs  sdi  Qi  \idrxl9b  i&il^  baio^isda  eiioo^ 

\d    /-Od  Bdi  at  bsioii^  aisw  8i»o0s  adj  ;ffi£l^  iietgaaqqB  oaia  ;ti  ;^.m11 

e©oi--42:9    11.3  -^d  ;fjjo  -J-xi^a  ha&^€S2X  ,0S  ^aM  ^ajaioO  &  ■^prea  ,g'. 

."^Ab  ^xsc  8iid  10  iidi  ao  i^nfiqiaoL*  i))3o:xiiei  ^xfJ  0^  ^isvileJb  loi  yji^qacv 

iijijf  ^jfii^mop  83  9iqx3  sdT     .xfoidw  uxfi^isfjim  ;tx  SOTBel  eoaajbfve  . 

.,Oi>;taoci  sd     ;)©n  blssoo  atm.  aas'xqxs  9d;t  fid^e-esxtiax/d  lo  isio  eno-7 

-Hbq  9£fT       .S^  x^l^  ix  xd  ^svieuai  e^-w  il  8|BiBj[o  totx^  xix  llx^^ni 

Bdi  \(i  beiosAi  8.-w  ;fi  nsdw  8;}fl9;^noo  all  ^ae  xod  Qdi  lo  ;^d§xew  l)sd'fia 

^u.i3qiiiOo  fcsQ"xixi?x  sid^  X"^  i)9d3x9w  eBW  *1    .ekixroq  OOd  i^xrodii  asw  lobaev 

,ercoIa  ■fjiT.i/jrf  £^  5  ,eofl9i)xya  exdT     ,  ,af>i3xroq  OVS  woda  ei^iooei  g^i  Jbiie 

Bdi  aiolsd  Baiixiooo  9s^;^iod3  ed;}   iadi  xroxsifiaaoo  9d*  0^  iaei  bluov^ 


box     reached  the     railroad  company.       The  proof  of  receipt  hy    the 
railroad  company  on  i'ay  22  is  te  sed  on  t>^e  date  on  tl  e  rubber   ^tamp 
suppored  to  indicate  the  time  of  receipt.       It  ms  the   practice 
to  put  that   stamp  on  the  original  bill  of  U^ding  and  the  shipoing- 
order  at  the  sa..e  ti^e.     There  was  proof  tending  to  sVow  t\  A    .he 
stamp  was  not  on  the  original  bill  of  lading  when  it  was  delivered 
to  Goldberg.  Levy  5:  Company,  end   it  is  argued  tb.t  it  Wc.s  not   on  the 
shipping  order  at  that  time,  but  was  placed  there  afterwards;  that 
if  the  clerk  omitted  to  stamp  the  shipping  order  until  the  ^ind  he 
w  uld    naturally  use  that  day's  stamp  bearing  that  date.       In  the 
absence  of  that   date  on  the  stamp  the  evidence  would  be  c^uite   clear 
tliat  the  goods  were  delivered  to  the  railroad  company  the   sai^.e  day 
that  they  left  the   vendor's  pLuce   of  business.       The  record  of  the 
railroad  compc^ny  :.s  to  the  weight  of  tte  box  wl.en  received  is  also 
questioned  by  defendant  in  error,  .^nd  the  eviden,  e     leaves     some 
doubt  as  to  its  accui-acy.       It  is  a  peculiar  case,  with    credible 
evidence  introduced  by  each  party  sustaining  its  contention,     le 
agree  vrith  the  plaintiff  in  error  that  if  it  only  laves  room    for 
conjecture  where  the  goods  werf    lost,  it  does  not  support  the  ver- 
dict,      iiut  it   is  a  civil  case;  proof  beyond  reasonable   doubt     is 
not  required,  and  after  u  careful  reading  of  the   record  we  conclude 
the  verdict  is  not   so  manifestly  against  the  weight  of   tlie   evidence 
as   to  justify  a  reversal  of  the   judgiiient  on  that  ground. 

•Three   instructions  offered  by  defendant  were   refused.     That 
action  of  the  tri.-l  court  is  fonaally  assigned  as  error,  but     in 
plaintiff  in  error's  brief  it   only  suggests  that  Uie     ought  to  have 
been  given  without  pointing  out  what  they  are  cLimed  to  contain 
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cim&i'ri  'i'jxidm  b  '/i  <io  oiab  mi  go  bdE-A-J  si  SS  x^i  ao  ^naqaioi;  ^soil. 
QoiioBiCf  ad'i   sbw  *I       .;tqi-309^  lo  emi  edi  sisoxbai  oi  bBp.oo^ 
j^fricfqiffB  ddi  bnK.  gni:;  I  ^o  Hid  Xfinis-'^io  add  no  qiii&;^B  isdi  inq 
9d^  t.is,i4  WO  le  oi  ■§fiiba^i  looiq  ssv?  sioriT     ♦axuid  ei^aa  arfd^  its  is^io 
baisviisi)  Bii^  ;fi  nsiw  gnifiiil  lo  llld  Ip^r^lio  Bdi  no  itorr  sbw  qji; 
9ii;t  no   ^on  Gi-v/  j;i   d'al;^  JbsjJTjia  ei  H  kra  ,^iiBqiaoO  di  "^tsJ  ,si9d'&Io{)  oi 
iiidi  ;ebism.eil&  eriadi  JbaoaTq  sm  ind  ^Qm.h  i^i  i&  tebio  gniqqfife 
od  i)nSS  arf;^  iidnjj  isbio  gniqqiiH  srf;^  qmsi^s  oi  b^iiimo  tLiqIo  atf'it  If 
arf;^  al      .Qi&b  iisdi  ^crxisc'd  qjuaJa  e'-^Bb  dad^  ssxf  ^liB^rnitJsn:    ftlxroir 
"Sfselo  sitiio  scf  Hifovv-  aonsJ&iva  edi  (jMjfirfe  add  no  a;Js6  Jjad;^  lo  oorrsRcffl 
^sb  9.T183  add"  ^sqifloo  bsoilxs-r  adj  od'  feeiDvxiaii  stsw  sBoog  sdi  i 
Bdi  "io  f)ioo9i  9dT       .aaenisud  to  ©oafq  s'loBnsv  adj  dlisJ  ij;9d;>  dt:!-^ 
oslii  si  f>avi903i  nadw  xod  add  lo  dffglew  9d:t  od  8;^  x^sqiaoy  b.soiixflrr 
9iao8     aavsai     aonebxTS  add  f)fr£  ,ioiT9  ni  dnfibxrslab  ^cf  JbenoidP 
eldibsiD    ddlw  ,9eso  ifiiloroeg  «  bx  dl       ♦^ob^jjoob  adi  od  bb  do 
eW     .no idnednoc'  b^z  ^inxfidaire  X^"^^  ^ob9  x^  bsonboidnf  aiinsbxvo 
'  TO^    iHOOT  B9Vi5jI  ^ino  di  li  df^dd  10179  nx  llidnlaiq  add  ddfw  ss"" 
-  3V  afi  dioqqrxa  don  saob  ii  ,deoI  bi9w  sboo^  9dd  siadw  9indo9tnoc 
si     ddxroh   sIcfsnoBsai  bnoyad  tooiqjsaso  liris  s  ei  di  "^djatl       .'    '' 
so.fjionoo  aw  fiioo9i  er.^  lo  ;5^nibs9'i  latBi&Q  xi  isdls  bat\bBitn£m    un 
■aonsbiva  sifd  3:o  ddsxaw  9dd  i^ni&'^ii  \;ide3l:xfla£!i  oe  don  ei  doibiat  arid 
%  •bfluoi;^  dfidd  no  dnaai^iJxrt   sdd  lo  ifieiavev  b -^lidafft   "^   " 

ii.d!i     ,b3Buldi  aiaw  dns onslat)  -^cf  f)9ial1to  enoidoindani  eeidT 

ai     djjd  ,10119  ati  ban^iee^  "^tlifiiaiol:  ex  dixrqo  iBiid  add  ^0  a(^iiQ& 

9Yiid  od  dd'^o     9di  diidd  adsaggiru  ^Ino  di  lei tecI  §|ioiia  ^x  llxdniajq 
nxBdiioo  od  bsiairdo  sis  ^add  dfidw  dno  gaidnioq  dxroddxv/  nayig  xraad 
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necessary  to  a  proper  trial  of  its  ^i  se.       we  sec  natliiiag  in  them 
except  an  unnecessary  repetition  Law     tliat  the  b  nrden  of  proof 

was  on  the    jlaintiff  Lelow,  and  find  no  error     in  their  refusal. 

It  is  argued  that  the  court  erred  in  admittii^  a  copy  of 
the  bill  of  lading  in  evidence.     It  appeared  from  a  statement  of 
plaintiff  in  error's   counsel  in  the   trial    ovoct     and  froui  the 
testimony  of  witnesses  tlat   the     ractice  was     for  the  shipper     to 
fill  out  a  blank  bill  of  lading  and  give  two  or  tliree   copies   to  the 
expr  ss  man,  who  hands  them  to    the  railroad  company  with  the  goods 
to  be  shipped.  The  lailroad  company  signs  one  copy  and  hands 

it  to  the  express  man,who  returns  it,  so  signed,  to  the     shipper; 
that  in  t  is  case   two  copies  ?/ere  h^naed  to  plaintiff  in  error- 
one  was  signed  and  bonded  to  the   express  man  and  by    him  returned 
to  the  S'dpper,  Goldberg,  Levy  &  Company,  and  placed     in     their 
files.       'Phere  was  testimony  that  afterwards  on  cLrdia  being  uatie 
for  loss  of  good    tl  is  paper  was  taken  f  rem  the  shipper's  files 
and  presented  to  plaintiff  in  error  vrhere  c.  copy  of  it  was   signed 
by  one  of  its  agents.       The  original  was   t-ken  h-ck  to  the  shipper's 
files  and  afterwards  destroyed  in  a  fire  that     occurre;"!     there; 
the  copy  was  preserved,  and  is   the    paper  admitted     in    evidence. 
Notice  had  been  servoed  on  plaintiff  in  error  to  produce    vhat  was 
termer   the  original,  but  it  failed  to  do  so^  saying     the   original 
was  the  paper  delivered  to  the  Phipj>er.       In    speak ir^-     of     the 
original  paper  customarily  signed    by  the  railroad  and  given     to 
the  shipper  as  above  noted,  there  is  confusion  of  terms  in  the  record. 
It  is  on  a  printed  blank,  and  in  the     rinter  matter  said  to    be 
''an  acknowledgment   that  a  bill  of  lading  has  been  issued  and  not 
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miU  ax  ^idUa  ^qb  sW       .33 so  bH  'to  Isiii  loqoiq  b  0*  ^iBRasoax 
.Imtfin  -xlBAi  ai    ions  on  mil  te/3  ^y/olsd  lli^fiiFiq  Qdi  m  pbh 

io  iuQiiiQiBiB  a  aoil  |)9'iB3qqB  jl     .aanabxva  ni  §01  JbBi , lo  Ilia  aiiJ 

oit     laqqxis  eiJi  10I    aew  aoiioBio   afl>  :rBi;l  saaB&ai iv  lo  'tnoici^asd 

ad:^  0*  83iqoi>   aaiil^f  Tto  ow;t  svig  J&ns  gaiJbi^  lo  liicf  ia^d  b  isio  ilxl 

8i30O3  ac[;f  xfiiw  yisq^atoo  booillat  edi   oi  mdi  BbaU  odw  ,,am  BB^iqxe 

abnf-d  bn.is  i^qoo  aao  sn^xa  xti'^aoo  baoiliert  ailT  ,     *J&aqqixf8  acf  0:^ 

;':i3qqid3     ^i  ci  ,&3iisxe  oa  ,;tx  amuidi  oiw^xtfya  aseiqxa  edi  oi  ii 

-10113  Hi  ilitex^Xq  o-i  bBboM  aiaw  aaiqoo  owi  aaeo  eifldt  ni  iMi 

bmiuiBi  add    \(i  ba^  am  aaaiqxa  adi  oi  babaid.  bm  bm^le  am  eao 

■      ixaff;t    ai    iaotiiq  bm  ,^^moO  i, -^eJ  ^gisdbioO  ,^oqqixfa  ddi  oi 

9bft.i  ^3cf  iiixiilo  HO  e£)ii3WT[9;tlB  ;t£irf;f  icnoiax^faa*  bbw  aiarfl       .aelil 

891x1  s'i3qqixfe  Bdi  mxl  asiLfsi  gbw  laqeq  axxl*  r-Jboog  lo  eeoi  lol 

1)9113X8  8;5w  *x  io  Ttqoo  B  aiaxfw  10119  nx  llxixtialq  o;f  f)a;tflaa0iq  bnii 

a^iaqqiia  Qdi  oi  io.^  jjgoiis^  cbw  ixwxgxio  sffT       ^g^nesa  six  io  ano  -^cf 

;9iBdi    hsiixrooo     ^sifit  a-xil  £  xri  i)9\:oi;ta9Jb  eJbiBwiailB  Jqub  aaixi 

.9i>nai)fv3    iii    ijacJ^tiinbis  i;^.>iiq  ,  pdl  ai  iwii  .baviaaaiq  asw  ijqoo  arfit 

8BW  ;tfif[v;  aoi;I.oiq  oi  loTia  xii  llx^taiiUq  ao  l)aovi9a.iieacf  bad  9oid(M 

iisaigxio  ©rf;^    '^i^&B  fee  ob  oi  ibsJxBi  ;rx  ixrcf  ^iBnigi^o  &di  bem^i 

^        adi    io    3fix3iB-3q3    rtl      .lagqiffg  adi  oi  i)aiaviia£)  laqBo  edi  8Bw 

o:t     novi3  basi  fisoiliai  ©ij  x^    bmgie  xliimoiBuo  laqeq  lBni§iio 

.fiiooai  9rf;t  ni  aai3;t  lo  rcoxBi/lnoo  ai  Q*iQdt\bQion  avotfB  afi'iaqqixfa  arfJ 

ecf    od  f)xBa  iD^^foca  is^^niiu  &di  tt  baE  \±isld  bDiaiiq  b  ho  bI  *I 

^oa  ban  bouasi  aadd  and  gai&Bl  lo  Hid  b  isdi  tfrrsin^fialwortiroi^  tffe'' 
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„,.    r^i^X  UU  of  Udin.,  .or  a  copy,  or  dupUoate".  ana  U.t 
u'i; ■■intended  solely  for  fiU^  or  record";    .ut  w^  .ever  t.e 

rd  to  t.e  .Mppcr.  a.ove  noted.  a.d  no  question  «.t  tl.     paper 
l.ed  m  ev.de«=e    «a.     a  correct  copy;  ..^a  t.ere  w.se.«enoe 

•        .  w    r,  ',p-GTit   of     the     railroad 
tot     the  copy  itself  was  signaa  Dy  .n  agent   of 

^  nr,  fhP  trial  introduced  its  writtten 
comp^ny.     Plaintiff  in  error  on  tb.  trial  m 

.  ^  «,c  fiTiQaction      nd  sometimes     con- 

meuioranda  .nd  evidence  of  the  transaction,  ^ 

^sion  re^Ued     t.ere  in  ^tnesses  .^^^  fro.  t.e  copy  .        .d 
of  t.e  origix^U        :c   do  not  see  any  error  in  tKe  raUng  on  th.s 

paper* 

Ar,  -hhr  record     tl^e   judgment  is   affirned. 
Finding  no  error  m  the  recora  ,  u.c   j     & 

Affirmed. 

Niehaus.  P.J.,  took  no   ,art. 
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.iifiq  on  iooJ  .^^.^Burd^.m 
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STATF    OF    IT  L/INOIS         I 

"^      SECOND  DISTRICT.^"        i  ^^'         I-   Christophkr   C.     Duffy,    Clerk    of   the    Appellate  Court,  in 

and    for   said  Second  District  of  the  State  of  Illinois,  and    keeper  of  the  Records  and    Seal    thereof,    DO 

HKREBY   CERTIFY   that  the  foregoing  is  a   true   copy  of   the  opinion  of    the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony    Whereof,  I   hereunto   set    my  hand  and   affix    the 

seal    of   the   said    Appellate  Court,  at   Ottawa,    this 

(Jav  of in   the   year   of   our   Lord   one 

^  thousand  nine  liundred  and — 


Cltrl:  of  the  AppMate  Court. 

(7721-51X1-5-18) 


•"ydf 


:i^' 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 

Illinois:  y 

/ 
Present--The  Hon.  JOHN  M.  NIEHAUS,  Pres iding- Jus t i ce . 

Hon.  DUANE  J.  CARNES ,  JustiQ./.  ' 

Hon.  DORRANCE  DIBELL,  Jus-tice. 

CHRISTOPHER  C.  DUFFY,  Clerk. 

CURT  S.  AYERS,  Sheriff 


215I.A,  653 


y 


.^^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on  October 
14,  1919,  the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


215I.A.  653 


Gen.   No.    b(jJ6  ' 

E.T.ma  F.   Ai.Lon,    appeiiee 

vs  Appeal  rrom  Whixeail'5. 

EstiXe   or   Mtrnry  P,   Alien,    loccasejl. 

Carncs,   J. 

Appellee,  Emma  F.  Alirii,  riir^a  ii"  tnr  ccunxy  court 
of  ?^hixe3ile  County  a  cxalit  arair.st  r hs   wSTate  ct  hoT   I'atner , 
Htrrry  ?,  Alien,   *'cr  care  3r;i  nursing  or  his  -vife,  b.er  mother^ 
I'rom  March  11,  19QS   tc  Vebruciry  IS,  lyilj,  :.t  -"^.h  tu-.v   ot  flO. 

pe  r  Week 5,'4,ioO.   There  was  a  jury  t^ial  rosuiring  in 

th»  allowance  cf  *::o  full  amount  of  *hB  claim.  On  appeal  to 
the  circuit  court  there  '.vaa  another  verJiot  ani  juig-Tsnt 
theroon  Tor  tne  aa-^o  arrourt.  Koprestsntativoa  ot  ^.;t.-  ^*sTate 
proaeouta  thia  appeal.  T  .ere  ie  no  cla.im  or  au^-^c^ration  that 
the  aervioeo  were  not  reniered,  :^t\1   wst'^  not  o'  the   value 
olaimed.  No  criticism  of  t}ie  in3*ructionB  ^ivor.  to  the   iJury. 
There  ia  some  complaint  of  rulings  on  evil>nce,  ba*:  acpellant'a 
main  contention  i&  that  the  family  relation  existed  between 
the  claiirant  and  her  father  at  the  time  the  servio  ea  were  ren- 
dered, and  'hat  thero  is  not  aufficient  evidence  to  rebut 
the  presumption  arising  from  ^l.at  relation  that  the  servicea 
were  rendered  as  a  gratuity. 

TJhe  uniisputol  facts  are  that  H^nry  ?,  Allen  lived 
with  hia  family  at  Madison,  ^isoonain,  about  fiftec^n  y:ar9 
prior  to  the  fall  of  1S08,  -^yhen  t'.ey  movei  to  Tampioo,  Ill- 
inois, and  i;here  resided  until  his  ieath.  Claimant  waa 
about  forty  eight  years  old  at  the  timi?  o^  her  fathers  ieath, 
ani  had  been  a  member  of  his  family  all  ktK  ttt%   h-r  life. 
She  h.ad  married  when  about  nineteen  years  of  age,  ani  Tith 
h'lr  huaband  continued  to  live  at  the  home  o^  her  parents 
for  about  eight  years  when  a':e  aeoured  a  divorce  from  her 


r  Q 

.^lisaJi:::.   .^ot:   Ijt;sqqA  *  av 

,'xenfj:1   lorl    TO  oTj3T8w   sflT   Jenljs^js     xl^io   -s  ijJjujoD   oisiGbjrirlW  to 

.0X"!5   to  sroi-r  ofi"^   »■£    .cii^i    jSI  Y^-^i'T^C*''^   o^     8^61    ,XX  xIotjsM  moitt 

iti  jnlTiJUSai  ijsi-'J   ^i^i;  ja  bjbw   siarfT      .Ocl,*'';? Xssp;  i  »q 

ort-   X^aqquj  nO    .aii^Xo   wil-:*   To   ^nx;om£  XXut  oi1t   to  oorjiswoXX^  oiiy 

^rrsmgfcuf;  X.tjs  JolLiav  lerfv+orus   b^sw   eiarlcf  d"tuoo   tiuoiXo  eri;f 

eJBTa'*  «-■'    ro     csiviJij.TnwBa'iqoH   •3'ra/om£  ot^b  ^ht  tot  nootwriJ' 

&£:)-f  aoltejvsue   ao  mi^Io   on  ax   btsiiT    .Xjssqqji  BiriJ   si^uoeaoiq 

swXjsv  erf:''   *o   ton  "iisw  Lnx;    ^tsisin^'r  ^on  attew  sdctviea  erf* 

."Zivl   s.r:*   ot   aflvi73  snox^oLrT^Bni   9i^+   1o   tueiol^lio  oH      .beml^Xo 

e 'tnjsX  Cgq  :jb   ?ucf   t«on?IiV9  no  agnXIui   'lo   j-nl^Xqmoo   smor   ai   aien'T 

nsewtscf     tsiaixs  noI^^X?-!  T(Xim-3't   3ji;t   i^i1l^  ai      noi:fns;fnoo  ni£m 

-net  sisw  eooivisa    sriif  smicf   ©rf:f   is  lodtBl  XBd  bn^i  *n.smljaXo  edi 

^ud?>t   of   sonoXxvs   tnsioil'iwe    Jon  ai   ^ToriJ     JjSi-f^t  bn-a   ,£>si8i 

eeoivrae   srf.^   :fjsn't  noXJjsXei  t^A-f  moil  gnieit^  noitcmx/asaq  er';? 

.Xilist^Tg  a  aii     Xiaieinei  sisw 

tsvil  nsXxA   ,^.  ^icf^F  J'jBi'tt  oiJB  eiJ'osl  toJjjqaXtnu  snlf 

Bi-iir.y  aoei-liJ   iuod^    ,nienooaXW    .noaitjsM  *a  ifXinust  aid  dilv 

-XXI    ,ooiqra£T  oi  i  pvom  ^s  '-'  nexfw    ,802X   ^o  Xl^t   s.it   oi-     aoizq 

e£w   :+iT£.TiiijIO    .rid'fisi   sirf     XXtnu  LeLieei  sT:9ilj    t.n£   ,Bionl 

,rf*J39X.   stsd^Al   t'&d  "^o   emijt   en^   &£  bio  ai&3\  td-gio  xcftot  tuoda 

.QtiL  ird  K%x'  '- ~Ji  Afllmjsl  sirf  ':o  asQ'msm  a  noad  tjsd  La^ 

dtlr  inx:-    iSs-"'     -^      '- ■' '^  nssJsnin   -"    ■-'-   nsdv  betiiBir^  b^d  9ri8 

sfn9':£q     tsd  "^o  ©rrotf  srf.t   *£  svXju    ..j      *.3unl;+noo  tnjscfsijri  i*rf 

■xsff  jHott^     soiovlfc  js  JfcsTJJoae   srfs  nsriw     stjbs"^   +rr-,fr.   fuod£  aol 


huaband,   ani  ':hereaf1:3r  continue-!  ty  live  at  hocao.  The 
servicos  performei  in  the  cure  of  h-r  mother  T»ero  *-"-ose  of 
a,  nuroe.  T":  ero  ia  mucn  testimony   in  t"ne  record  aa  ^-o  the 
kini,  oharacter  -nl  vulxia  o^   "hoae  services,  which  ia  lis- 
cuesei  at  eo.ne  length  in  +:e  argument;  but  inasmuch  as  *here 
is  no  cit-im  that  the   juigreent  is  exceesive,  ani  counsel  for 
appellant  offered  the  clain-  in  evidence  on  n.t«  trial  for  t  e 
purpose,  as  fey  say  hsre,  o:   provpntlng  the  jury  from 
rendering  a  verdict  larger  than  z'.u-.    ienand,   it  secTis  unneoea- 
aarp  tc  further  notice  sviience  going  to  show  the  value 
of  the  labor  performed  by  t>'6  Oxai.Tant.  It  is  not  iisputed  that 
Henry  P.  Axlen  would  have  been  liable  lor  ^:he  full  amount 
claimed  here  had  the  services  been  performed  by  ons  not  a 
member  of  his  family.   Tner©  is  no  .iispute  about  t  e  law. 
Counsel  for  appellant  cite  Neiah  v  Gannon,  138  111.  319,  in 
support  01  the  proposition  that  the  presumption  arising 
from  the  family  relation  of  gratuitous  servicos  must  be  re- 
butted by  proof  of  an  express  contract  to  pay  -""cr  Vr-e 
services,  or  by  facta  proven  fron.  which  it  ar.peara  that  at 
the  time  tne  services  v»ere  oarformed  bcth  parties  understood 
and  expected  that  there  should  be  compensation  therefor* 
No  exprase  contract  is  proven,  aad  the  question  prssentei  is 
whether  the  facts  and  circumstances  shown  by  'he  eviaenoe 
warranted  the  conclusion  that  the  ,-artifoa  understood  and  ex-eoted 
compensation  at  the  time  tne  work  vis.6   done. 

It  appears  that  Henry  ?.  Allon  iuring  the  time  in 
question  and  for  several  years  prior  thereto  »va8  t'^e  hsad  of  a 
family  of  several  aembsra,  -  supporting  a  home  in  the  usual 
manner  in  whioh  such  homes  are  supported  and  con Juctad; 
that  his  wife  required  and  iTScaived  from  appellee  the  care 
and  af-ention  of  a  nurse,  and  had  rv^c^ived  from  her  3uoh  care 
and  attention   "or  several  years  prior  to  March  10,  190)8,  the 


exfT   .oaoil  is  evil   ot  L9uattiioo   is.ylissTarf:'-  Lnij     ,l}n,3cfBirrf 

to  espfif.t  oTsw  Torf*C!\3  ,T?iii.lo  91:30  Qn'it  ai  I-aimco^Toq  eooxvToa 

Qii'f  o:^  e£  bioo^i  Bi)i'i^i     Y^oni^aed-  aoum  ei  drt9/fT   .»aTinx  £ 

-aii   ex  ifci/fw    ^esoiviea   seorf'    "^o  euXoOV  Ln.s     laio^iaiio    «Jjnl3f 

979rf.*   QjL  rioju'majsni  tud   ;^n»rajj3i£   ^..'rt-  ni  rftrgneX   tjtsjoa   Jj3  toeauo 

10*^  I?3iiuoc  ta-2    ,9vlafioox©   ai   ^tasmstuji,     sift  &^d:^  mi^Io  on  ai 

e^lcf   iq1  Xja2i;f.  sd;}-  no     ©oaei:xv©  ax  jalalo     ©rf,*  isidllp   d'n^IIeqqjs 

moi'}  yii/Q.  flj;f     ■gali.ievQtq  io      ,eTsxl  ^lOe  if?;:*  ,«jd   ^esoQitiq 

-asoeoiTij  a.rsao   ;fi      ,iia6:r.9li  erij, ,  fljSii;^   tajjaal  i'oti>i9V  43  anJtteJbntti 

©ifXay  ,9if^     woxle  o;t     3x1X03  ©ojMtivs     sojttoa     i&ildajj';   o4"     fuse 

J-jBf't  tetjyqait   i^oxi  ei  ;tl    .la^-isijjXo   arid-  x^  i3.9JRTo'1;neq.  xodaX.  ©ri.t  ^0 

taiiOis-A  Llul   9jt  rtol  sld^siX  n99tf  syjcd  i^Iirow     n^IxA   ♦^  xi^sH 

£  ifoxi  sno  ^tf  teaiol'xoq  adec  a9o^vi9a  9x1^  k^d     9t9il  besalAle 

»<fi*ii  9.i     iUQds     Bt^fiuii,   6a  ei  ^veiT     .^XJ^aiual  eM  lo,  ^©crmern 

X(i    «6X£    ,iXX  sex   ^aoaciBi)  v  (ieisd  •;Mo  c^a£XX9qq« 'VO^:^eenx/oO 

.■gnlBi.is     aolj-qtoi/eexq  erfi   it^J^  nolil-iaoqoaq   etii  to  txoqqua 

.-9T  scT  j'£ym  a9oXv39e   iuoiisjistij^  'so  nox^^Xoi  ^Xlffi^l  9tiir  noil 

.  ,     Oii'l  no*    \;«q  oi   i^a«T:*aoo  eeeiqx*  an  to  ^ooiq  ^Q'  -tftd-irjLjtf 

^£  i^dt  «a«9qg£   i^jt  rfoixfw  ^rioil     nevoaq  a^o^esl      ^J  10    «iisoi:viee 

fcooJaiginu  eeXd-'ix-q  djoa     iifeaiio'iasq  8iic9w  agoiriae  9nJ  ©anX*  ©riJ" 

.io1s79aM   aoX^Jsaneqffloo   sef  i;Xx;oxla     aiddj-  ^^rf;^    i}9;^09q;^9  >fl« 

si  t^ianBOiq  aox^a&up  dxfj  iajii   «ii9V0iq  sX  toj^itaoo  ondiqxQ  oH 

6onei.'iv9   srf.+  ^cf  nworfs  a9onj3;f6;n«ozio  tnjs  ajo^l:  arfJ  X9i:f4!9«fw 

.exioi.  a*w  atiow  9Hd;..9mi;J'  ©rit  *ja    ,-xtoXd"*a.ir3qflioo 

«i   «£aX;t-  9if^t  ani-jwi;  uaXXA   •T  xin»H  *^rfi,  ax&©qqj5  tl 

&  "io  iissri  er'.i  sAn  oiai^idi  iqliq  »':p^ox.  Xjsiavae  lol  bn^  xtoiifadi/p 

X-awai;   a.fJ.  til  sio/i  -s  sniJxoqqus  -.  ,«X9cffl!9iB  Xaigvoe     lo   ^Xiwa^ 

;i!©:^ojjtrioo  ta«.  Jba^fioqqjja  aijsj  aemoxf  xioxxa  Aoldfi  ai  lonn-sm 

©•x^so.  sail   a&XIeqqjti  caoix     iJ9vi^^.i.  LX14,  X;eriiijpsl  &lXw  aXxl  if«f*. 

aijso  rfoiiE  i9x(  ojoi^  iovXeoea    i^xf  tn^^  ^aaiun  jb  -o  noii-ns^.;^^"  txi*' 

vclt   ,8!D8X   ,0X  xfoijjM  orf-  loinq  a-x£SY  Xcisvaa  ao'      noX^tns.t:^*;  txi* 


date  from  and  after  which  payr.ent  is  ierni^nied  in  this  suit. 
On  that  date  Henry  ?«  Allen,  his  wif«  joining  -vith  aim, 
aigncd  an.1  delivered  to  claimant  a  promlseory  note  for  ^he 
principal  qui;,  of  (iCOC  without  intrreat,  "to  be  nald  ■.;''.en  the 
farm  is  Gola."  TV.e  note  was  in  the   ordinary  form,  reel  "^ing 
that  it  wao  ,;iven  "for  value  r-^ceived".  It  ia  quite  clear 
that  Alien  aai  received  no  v^.l ue  irom  his  daughter  exoept  the 
care  ani  atterition  she  liad  given  his  wife,   and  that  such 
caro  ani  attention  up  ~o  ■^hat  ti'.ie  had  been  of  a  v»ry  conaid- 
erubxe  value.   It  ia  to  be  noted  that  the  servioee  for  which 
pay  ia  here  claimed  ic  not  cover  the  period  for  wh  c  h  claim-int 
assumes  t.:at  note  was  [^d^'sn.  ITt  appears  tlxat  the  farm  was  not 
soli  in  the  lifetime  of  Henry  P.  Allon,   and  a  -pellant  says 
tae  note  is  void  und  not  0'„l-.ectibi6.   Ths  note  and  f.e 
transaction  connected  with  it  is  only  sufficient  in  this  case 
as  tending  to  show  that  at  the  tirr.e  it  v.-ae  given,  if  not  before, 
the  ciainant  and  aer  father  bcth  understood  that  *he  services 
which  she  was  performing  were  not  gratuitous.  It  furthsr 
appears  that   during  Mr.  Alien's  last  sicicneas  he  toll  the 
claimant  to  get  a  lawyer  that  he  wantei  to  deed  the  farm  to 
her,  -  wanted  to  pay  her  for  '.vhat  she  had  done  and  v.'a8  doing 
for  her  .aother  and  him.   She  told  him  t©  wait  until  to-morrow 
and  rnaybe  he  would  then  feel  better.   He  lied  without  executing 
the  i«ed.  Appellee  claims  that  theae  two  transactions  support 
a  legitiiHc-te  inferr^noe  that  her  services  were  performed 
with  t  .:e  expectation  ani  un.ierst .avding  t'.at  they  .vera  to  be 
compensated,  unl   escecially  when  tahen  in  connection  with 
the  fact  that  the  services  were  of  an  extraordinary  nature. 
There  is  no  effort  on  the  part  of  either  counsel  to  much  cite 
or  review  thie  cases  where  r^uestions  have  arisen  as  to  inferences 
to  be  dra-.7n  from  facts  o:  this  nature,  and  we  will  not  undertake 
to  discuss  them.  It  seems,  as  matter  of  ooirmon  knowl'aerge  and 


,«ti:/f  rfd-iiTv'     grtinioj;   *»li:w  axrf   ,a»iXA  ."7  ^ineH  ad-jat  J^if*  aO 

3ni>*^iosi    ,frrio't  \;T^ni;fc'xo  ©d*  ni  ajsw  ^;^oa  ariX     "  .tiloD  ai  sax&\ 

ijjstXo  ^d'i0p  Bl  #1   ."jbovisu'^a  auX-av  noi"  nsvi^j  e.aw.  ii  tadt 

edf  *qoox©     'j:e*rfgt;\e£>  alrf  ico^i'l:  9uIt!V  on  ^ovi^oei  b^  iioIXA  d^^arfJ!' 

-btsno'j  \fT©v  ii   70  nssei"  i)jsfl  oiLix+  Jjsif*  o*  qw  aoi*fl8^i'<6  tnjj  sxjjc 

rfoirfw  lo'l     ttsoiviea   f^-di-  isdt  b9toa  &d  q&  ei.  *I      .ojuXjev  sXtfa^co 

,*n;3ml£lo  rforfw  10^  iJoiis?     erfj  -xavoo  toa  ot     l?8mijeXo  aisri  8i.\J8q 

e^&B  -ta^JilQqo^  ba^     ,xjoIIA  «1  \cirr8H  \o  emlrf-a'ilX  edt  nX  LXoe 

'"  '©if*     hah  a  ton  e-ST'  "  .©ieli;to©xXoo  a^on  bnjs  iiiov  e:   s^on  3fl* 

9BJSC  elrfif  fti   ^neifjjfiHii/a   vlfro  si   ti  dtl'K  b^iovianoa  noido^anjBttf" 

^^lOlQd  ton  IX    ,n©vXs  a^Tv   i-t   ©rcXd"  srlj-   tf£  Jjbdj-  woxia  ot  saXtn©;)'  «« 

asoiviee  9df  &£ii;t  bootar&LniJ  diocf  vlqiU^I  rsyd  bas^in&nJLalo  ^dt 

i^dixul  tl    ,&uoiliJtMr^  ton  3i»w  axtXaiiol'igq  b£w  ©rie  doidw 

erf:}-  Lloi  t^d  aeens^oie   ^fe^sX  G'flSlXA  .oM  ^aiiub     tiUit     ai<<!ieqq£ 

ot  maal  e^ft  fc'ssij  o«   i;8!fnj3w  ed  t£dt     Z9\rr£si  a     t&:%  ot  wflc-airXusXo 

SnXt)i:'  ajaw  £)n-8  ©.loi)  li^rf  sile   tjidv  tol   aod  ^^q  oJ"  Lotn^-fi     -    ^'tQd 

wo'ctoaT-o.+  XXd'nw  ^imt  ot  airi  fcloit  drf8      .raXxl  ba&  %9diom  tad  50I 

^nitvo9xd  tuQdtt'N  batb  3E     .t^tt^d  Xe^l  a»d&  b£uow  9d  Gd^^m  bne 

tiOQQSjQ  enoito^ani57j  oi^t  eeerLt   ifjarfcr   arnX^Xo  ©©XtsqqA      .X>©oi    srfi^ 

ijaQiTolaeq  9'x6w  aQoivisa  t^M  if^d^f     aocia-xgixiX  .acr-iiujfXaeX  ^ 

sd  Oo    ST9W     Y^rf^^  tjii'.t  gnitinj*:l-6:t8l;ru;  inja  noii'JB.+odqxe  oi:':t  rij-Xw 

dtlft  nolto^aaOo     at  a3:'Mt  R9dw  YXI^Xosqa«  ba.ii  .Le^^anaqmoo 

,9isjtsn  xzJinlb'tos'jS7:&  n^  I0  anew  aooXvxsa  odt  t^lt  to^l  itdt 

©d-Xo  doata  ot     Xaaru/oo     XBdti^  lo  tiaq  edt  no  ^Tnolla  on  ei  oiarlT 

ascnsie'ini  o.t  8«  naaXija  av-erf  anoXtfasup  ©larlw  aaajsc  adJ  i»aXvo:i  10 

^i-Pt'ietniJ  t6tt  Xliw  sw  La£   ,©axfiJ'j3n  aXric^  Tto  a*0£l  bjoIa  rtwjsiX:  sd  Oit 

tn.'--  8gVi;kwcn2i  i^omroc-    10  is^:t^.T,  a.'s    ,ai!^eRR   ^I    ..'ire.*   eaxxoaXb  ot 


observation,  tr^at  servioea  of  an  extraorlinary  naturo  performsd 
by  f.  member  of  the  fareily  r/ould  more  naturally  suggest  that 
pajirnent  Taa  intended  than  would  the  orlinary  every  iay  hou&e- 
holi  duties.  It  is  also  ciaityed  by  arpellee  that  the  fact  of 
her  ma-'  riu,ge  :~ni  continupi  r'-siience  at  home  thereafter  has 
anifflportant  bearing  on  the  question.  '."Je  hai  occasion  to  pasa 
on  t'..e  li3r^al  e'^fect  o'  the  f.arriage  of  the   clairr.ant  c.b  affecting 
the  prflsumption  of  gratuitous  services  in  Laymon  v  ^atats  of 

Henry  Fre^ncis  in  an  opinion  filed  October  1918,  App. . 

and  concluded  ^hat  ^-he  "larriive  iia  not,  le  Tiatter  of  law 
iiaaolve  t.e  family  relation  anJ  rv^move  the  prf  sumption 
arising  therefrom.  But  it  1.3  no  doubt  a  circumstance  to  be 
considsred  toj'Cther  with  all  the  other  laots  ard  oircumstances 
in  nvi dance  in  determining  what  the  intention  of  th°  oarti«s'; 
^as.   It  is  also  cl:-imed  by  appellee  t  at  the  a-^pellant  in 
orr3ring  the  claim  in  evi  irnoe  Hi   sonething  equivalent  to 
calling  appoilre  as  a  witness,   ;i,nd  was  bounl  tty   the 
statement  a  in  the  claim,  A  peiiant  answ«ra,  at?  Defor«-  noted, 
That  rt.'rf  only  purro??'s  was  to  <«ep  the  jury  from  returning  a 
verdict  beyond  tie  amour.x  o*"  tr;e  claim.  T"  io  not  rwfrard  ix 
necessary  to  con-7idsr  or  iiscuss  this  position.   "«  conclude 
that  the  facta  connected  with  t"  e  g-iving  of  the  $3C00  note 
and  the  declaration  of  Henry  ^^  Alien  that  he  -Yishel  *:o  convey 
the  farm  tc  his  .laughter  in  conslieration  of  services  she  had 
rendered  h'^r  ir.cther  and  him  vi=wed  in  *he  light  cf  ■'•he  other 
proven  facts  are  sv.fficient  to  ;justify  the  fair  inference 
tliat  the  aervicee  here  claimed  for  wer-  rendered  ^vith  the 
expectation  on  the  part  c*  +he  claimant  and  herfather  that  they 
were  to  be  compensated  for  in  roney  cr  aon^ethlnp;  of  value;that 
t'-e  presumption  of  gratuitous  aervides  arisinfr  from  the  family 
relation  is  fairly  rebutted. 


■Jo  *0jsl  ©rfcf  t£idt  »«Il9qq«  '{c(  i)©iTiijBXo  08>C»6;ai  ^I  .8»i;tJuL  LXoxl 
'sBxl  i9vtlx-5©idxl*  ©ffiori  d-^i  eori*i;ia«»a  tauaiiaoQ  Ln^  og4iii;C*n;i^o4 
ee^q  o:t"  aoi^-Booo  Lad  sff  .iioid"esjjp  ^rfrf  ao  ■gaXz-a^d  ta^tnoqmla^a 
3nJtto©ll4  a^  rf'njs.'fiiaXo,  Sfl*  T:p..8aj3i3ii5.Ti  arf*  lo  jfoa^?.©  XjsgsX  j^a*  no 
\o  e^a&e7  V  nooix^J  S-^   esoiviaa  ouoi^ijjct'jBis  'o  ncZi^qcajJBSiq  s:;* 

. .   ,qqA ,8Xei  ledoioQ  b^It'i  nolalqo  n-c;  at  alaajiil  Y-«aII 

wsX  lo  ast^arc  a-,    ,*os  £iX   ©.ajsiiijam   9n\-f   JJ8;1^^  LaLvXonoo  Lij^ 

noi^c.mpeiiq  erf*     svomsT  Xixi«     aoXtfaXsi  x-CXnifil  Qiii  Q-vLoBc.lt 

©cf  oc^  ©oni2:^ef^uDTio  £   Icfi/aL   on  ei   il     tuB     .aioTleisJt  gaXuXgc^ 

seonji^emi/ciilo  l^aa  aiosl  /x^dto  ^di   lis  dtivi  rQdta^oi  fjaasLienqp 

oXJusq  sjif?  lo     /IOA!j■i^^i^ni  bdi  «t*'#  anXflXmaorf^eX  nX  eonaXlvo  rxx 

nt  *n£lXeqq£  e/i;f  *j5.  ;t  ©oX laqq js  ^cf  i)0mXj.'Xo  obX^  ai  jrl     .ausw 

o*  d'awXfivljjp©     snlffJanroB  tit     eon»).iVb  nx  mXjsXo  Oils'     gnixei-o 

.  ,  ©jtlT   ^<1  tmjpd  bjbx  bnji     ,Batt/r-TXw  -s  eis  9»XXoq,q;S     jnXX^js© 

,£!s3-on  9"ro1»a   b-^    ^BiwwanB  jn^iiaq- A   .mi^Xo   axf^  nX  e   rf'aemacfiiJB 

£  anln'.ti;toi  moi^  Y^-ifC   ^'^^  qewJi   o*  a^sw  wsoqiwq  xXao  oJIt   fjsxiT 

TJt   fcTJS^wi   d"on;  ot   ?W     .lui^Xo   »fi7    to   Tajjooije  er.'t  Xiao^ecf  JclXisv 

©Jbx^Xoaoo  »t^"     .noiJieoq  atd?  aai/08xl    to  iaJ;Ienoo  oJ  Y^'**88»owa 

etoR  0005$  eil.t   lo  :^aivX2  s^-it  ji^iw     Xecfosnnoo  ei'o^^  9iid'  tAd^i 

ysvnco  o*  tsrfeiw  erf  t^cii-  a©XIA  ^*r  ^liisHlo  npJtd-JSiisXoaX  sdi  baa 

t£d  ©jrfe   seoivisB   ^c  aolfjsiBtisnoo  al  ae^fris^'.ei.  eXxf  o*.  mxel  ed& 

•xBdfo  &n>  "^o  trlgXX     erf*  al  Xeweiv  mlri  tnjc  xediom  %^d  fceieXnsi 

9on©T9lni   li^l  e.lf   ^^Xd-si-'t  ot  tn^lol^tL'B  srt£  ai-oosl  xisvoaq 

©rict  ii.tiw  t^iaXnsa.  ctew  tol  LsmX^Xo  ©T©ri  afi^ivisa  &iit  iJiii& 

\Qdt  tmi^   TQtits\'X9{i  baa  tasmlsLo  e.xW   lO;,  tf-jueq  arl^  no  noist'js^psqxs 

;f£cf*{©wXj8v1o  anXif^s-'!oe   ao  '(jonom  ni   lol:  XieJ^enaqraoo  scf  oi"  ©5t©w 

YXX»js^  ©ri.v   ^HQHX  •Fiiilfili£>  esbiivtrse  ajJod"Xi;d-fiia  io  noi^qfru/e»iq  mCJ' 

.X9-t;)-i/cf©a  Yi^-^-s^  fi-ii  noi;f£Xe;^, 


Aopellant  claims  that  -^he  court  erred  in  almittinc  the   note 
in  Qviience,  anJ  in  adrnittinr;  proof  of  ^ervicea  reniercd  prior 
to  thn   date  of  t";;e  note.   7?r  think  -^'nis  svidRnce  '."/as  competent 
for  tlie  purpose  for  which  it  vnxs   offered;  that  is,  aa  ti^niing 
to  show  whether  the  parties  at  that  ti-^e  were  XHgxxisiiigx 
regariing  t'.e   kir.i  of  aervioe  ae  r^nlered  grutuitoualy .  ?\xr^- 
poae  t>c?  clairr-.ant  had  per-?*ormed  just  ton  weeks*  labor  of  a 
pecualiar  nature  for  her  father  and  he  had  given  her  fiOO.CO 
telling  her  at  the  time  that  he  had  received  from  her  that 
value.   If  therr  wi-s  rroof  that  lie  had  received  no  other 
value  fron.  h:r  the  conclusion  would  net  only  Icgitin^ately  but 
neceesarily  follow  fiat  he  was  attempting  to  pay  her  *10.CC 
a  week  for  that  service,  and  both  parties  would  expect  thatthe 
aarre  kind  of  service  thereaftc;r  was  not  gratuitous.   This  note 
and  proof  of  what  it  was  r^iven  for  was  prorerly  adrai.-:3ible 
on  that  principle  to  show  the  ;"ental  attitude  of  the  parties 
whether  it  is  or  net  collectible* 

^<3  asBune  ■^he  ^niy   were  properly  instructed.  No  com- 
plaint is  made  of  that,  an i  tVis  instructions  are  not  abstracted. 
Some  0?  the  dates  ir.  t^.e  abstract  ar.d  briefs  inUcite  t/.at 
the  period  charges  for  extended  ac^e  months  after  Henry  P.Allen's 
death.  Of  course,  fre  estate  is  not  liable  for  services  performed 
aftrr  Mr.  Allen's  death;  but  no  mention  ia  mr.  Is  o-'  thit  in  the 
briefs,  ani  we  a^suTie  ther-"  is  a  mic-tahe  in  the  -rintsa  iates, 
ar.d  if  not,  there  is  no  CiUestion  had  thi^  point  been  raised  in 
the  trial  court  arU  tr,e  claim  amended  in  f"iat  resi-ect  t;-.e  evidence 
fully  supports  a  larger  vex  iict  than  we.a  rrndered.  There   isno 
3ugs;'-stion  of  the  statute  of  limitations,  ani  we  5o  not  consider 
any  iefense  that  alight  hive  been  male  on  that  ground.   On  the 
merita  of  the  case  the  ver iict  and  juigment  is  clearly  not  exces- 
sive, 3ven  had  such  iefenses  been  successfully  .liaie.  Finding 
no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


ifrts^eq-moo  s^r.'  soirnLivs  eitf-^  inirfrf   9^     .arf'Ofi  srft  ^o  Si+ofc  arf*  of 
^nitfTcitf   BvS    ,ax   is-if   [tsiBt^to  Bsn   tjt   rfoiriw  lol'    eaoaax/q  eritf   lol 
xsxriajbzxsnx  ertew  eaiij^  jjerf;^  *j3     seiif-tjeq  9rf+  isrijodir  worfe   . 

£  !to     •todjsl     "a^fssw  rteJ  &eiul  Jbsrrnro'^teq  ijjad  ^nfinijslo  srff  »eoq 

• &jstit     tad  mci't  fcsvJsost  b-eti  srf  *J8rfi'  amid-  ariif  j^js  rdd  grrllisf 

t9rf*o  OCT  i>©v2»3«T  tjoi  ad  i^dt  looiq  ajsir  f5tarf*  II      .ex/Xiiv 

itucf  'fl9ti!;Tfiti33l  ^IiTto   *on  IjIi/ow  noiet/XoflOo  •9rff""T";rf  flBoi't  8jjXjbv 

-•   00.0X5  I9rf  ^J3q  o;f  gnlJc-raaf c^a  bjetw  srf  ifBr'if     woXIolt  ^XiajseaBosn 

9*on  sirfT      .ejJOtivti5TS   toa  B-s?r  ttsifi/J^tarfrf-  ©oxv^ae   ':ro  fcxiW   gmjse 

sXcfler.iffliJB  vlieao^q  a^w  to^  advi^  e.cw  i-i  t^rfw    ^o  lootq  bas 

'     eelti^q  erft  1:0  sJbafltf^  XfiwCsr;  srf*     worfa  of  aXqlonlicr  fsilf  no 

'.dIcflfooXXoo  forr  to  qx  tx  radtsdv 

-'"  -woci  ot*  .jfcaiJ'ou'tfBftr  tJCtetyott^  stow  x*^t  *^'^  amuse* 'P^ 

.teifojBTfecfje  fon  9'r£  snolfouifarfi:  9/{.+  i:nji.  ^tsd^'-'^o''-^^"  ai  f nlAsIq 

*jer::»-     ©t^oifrrl   olettd  bn£  fosttads  sdt  nl  BS&Jsb  sSf  ^6  emoS 

b'ctsXXA.^T  xrnnYi  T»fl£  erftrrom'sAoe  l>ai)n9fx^  to^  adStBiiO  toJi^q  anf 

tefflto^Tsq  Bsoivtse   toI  ©IdisiX  fon  af  af^fss  ©rf*   ieBTiroo   10   .rifasi 

*'    '^*rff  rri   airff  *o  sf..?ffl  si  fiotfrrora  ofl  ti/cf  {riJaai^  a'aiXXA   .rtl^  ?3f1t£ 

'  ,e9fi3t  tstttit!?  9<^t  =ni  9:>rBt9iffl  iJ  ei   stsrff  ano/eejB  gtf  f>n£   .alsiicf 

at  bseisiJ  a^6<i -fatoq  r^dth^d  aoltttetfp  o,d  si  srHdt  '^toa  li  tz.a 

^eonsiive  s.'f  fogqeJM  fjBi-'yf  ni  is&nsaji;  al^Ib  arfd''  Lr*,*  fiuoo  Islri  sdt 

onaf   etsifT      .BsTtal-ft^i  H^w  flsrlf  *oita9V  idgtaX  £  efToqqua  x-E-l^J"^ 

t©i)iertoo  foff  of^ '©w  bnjs   i^noiiaflmtl     ^o  iffutA&a  odt  Jo  aolts^g-^UB 

arft  ftO     .bauoT^  fjs.'lf  no -atsic  need  avtd  td'gim  fedi  sans'^al:  ifnjs 

-690X9  ton  Y-ti-fi^Xc  ei   tti^nf^tijl  bctz  &6ilrQ'9  prtf  stjso  9rff  io  m* imsm 

gxixi^iil     .©i-jai  ^Xlulaasooue  nseo'  aeenetsl:  rfoxra  Eirf-nev*   »9vle 

.fjemtl"^*      ^i'   fnsmsi.'-ir   '«'■'■*    »fciooBT  arff  rri  1012s  on 


^"^"sECOND  DISTMCT.^"  [  ^^^  I'  CHRiSTOPHF.ft  C.  DuFFY,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
HKREBY  CEHTIFY  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  recoixl  in  my  office. 

In    Testimony     Whereof.   I    hereunto    set    my   hand   and    affix    the 

seal    of    the   said    Appellate  Court,  at   Ottawa,    this 

(jay  of^ - in   the    year   of   our   Lord   one 

^  thousand  nine  hundred  and 


Clcrl:  of  the  Ajjpdiate  Court. 


(7721-51X1-0-18) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 
Illinois:  f 

Present--The  Hon.  JOHN  M.  NIEHAUS,  Pres id ing  Jus t i ce . 
Hon,  DUANE  J.  CARNES ,  Justice. 
Hon.  DORRANCE  DIBELL,  Justicf'e. 
CHRISTOPHER  C.  DUFFY,  Clerl^. 
CURT  S  .„  AYERS ,  Sheriff.   /jjiSl  A*  6^3 


/ 


% 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on  October 
14,  1919,  the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


:•   C 


G.n.  NO.  6596  2  1  5  I  .A,  6  5  3 

Joseph  IJ.  Hill,   appellee 

vs  Appeal  from  HTiry. 

Dorothy  Sten,   appell&nt* 

Came  a,  J. 

Dorothy  Sten,  the  appellant,  entere i  into  articles  of 
agreement  with  one  Herinan  Sandgren  July  35,  1914,  for  the 
sale  of  a  lot  in  the  city  of  Moline   for  ^HOOO,,  |J500  caah 
in  hund,  ani  i^30  a  E30rth  thereafter  uritil  t'le  purchase  prioe 
with  intsreat  was  paid.  V.ic   contract  '.vas  in  the  uisual  ^orm 
providing  that  the  tiae  of  payment  v/aa  of  the  eesense  of  the 
contract,  and  in  case  of  failure  that  the  contract  might  be 
forfeited  ani  ietermined  at  the  election  of  t>.e  grantor,  and 
all  payments  on  said  contract  forfeited  and  , retained  by  ^he 
grantor  in  full  satisfaction  ini  liquidation  of  damages.  The 
Vendee  took  ani  retainei  poaeession  of  the  promises  for  about 
fifteen  months,  bei-ig  in  poaaession  by  his  tenant  in  November 
1914,  when  he  was  in  arrear  ilQS.  in  the  stipulated  payments 
and  t -.e  vendor  notified  tl.e  tenant  in  posaesaion  not  to  pay 
the  vendee  any  rent,  but  to  pay  it  to  the  bank;  c.nd  on  the 
35th.  of  that  month  the  attorneys  for  the  vendor  mailed  to 
the  vendee  a  letter  aa  follcws: 

"NoVombor  iiSiu.  i9i'*. 
To—lay  we  nciifiod  the  tenant  to  not  pay  you  any  more  money 
tor  r- nt,  as  Mrs.  Sten  has  declared  the  contract  rorteited, 
am  heroaftwr  the  r«nt  will  d«  f^l   to  th«  bank  for  Mrs.  Ften. 
Wts  will  giv«  you  a  chance,  however,   to  rt^deem  the  place  any 
time  \7ithin  three  months,  by  ,.aying  ail  back  payments  that 
are  iue,  toggther  with  accrued  intwrast. 

Yours  Very  truly, 

J.  B.  it  J.  L.  Oakleaf 
By  J.B.O." 


89lI©qqjB        ,XIiH   .]?  rfqaeoL 
•  Yin- II  moil  Xv^aqqA  av 

♦  rtnjsIXsqq^      »aa?a  '^irirf-o'ioQ 

.L    ,a9fTij30 

rle^-o   005 1    ^,Q00^^  Tol      sniioM  lo  yitic    zdf  at   cfoX  j3  lo  Qlsa 

iflio''   I^jJEif  s.^it  ni  a^iv.'   toi^aifnoo  9i:T     .tijsq  e^w  ^eaisJni  ric^i;w 

erf^    io   aenseea   srf''   lo  e^sw   Jn9in>{£q   '>o     SMl-t   orit   JjB£f;t  gxilijivoaq 

sd  tffglm  *0£7*noo   arf?   d-^M^t   QiuilsJ.  "^o  sajso  ill  Lajb    ^to£iitaoo 

Lcxii    ,To^n*TTg   S:f+  ~xo  noi^oele   srliJ   i'js  i)eniTTS.+  s£  trrij  te*iolao1 

©rf-t-  Ycf  i9ax£*9'r,   trus  tsti^'iio'^.   iosi&noo  Li«a  no  acfnsmYJaq  IL& 

erlT    .esji-^ffi^t     ^o  noid-^txjjpiX  in*  nol;to£lai*JBe   Xix/'i  ni   lo^fn^ig 

iUQdi£  tro'l   ssExmf^To  srfct-   lo  :-?oq  i:enij3:t9i  fcniJ  jIoo*   ssXin^v 

iscfmsvoll  ni    ij'n^nre^  eiri  y^^     noieosaeoq  nx  gnisd    «aritriom  nso^lll 

aJ-n9siYJ=q  fc3*sXi;qi^8   8Jfo   njt    .SGXH;  tsoirs  :ii  8£W  eil  narfw    ,^61 

^sq  o;t    ion  noiBSseaoq  at  tasicisi   6dt     t&t^t&oa  lotiisv  &:-lt  in^ 

srf^  no  i:;.^:   jin^cf  ©rf^   ocf   d'i   >f^q  o;f   tucf   ^j-nsi  yxie  seLnev  qA.* 

o&     tsltS'T.  ^roinev  Sif*    ic1   aY9.^loJ:t£  ©rcf   riitnom  ;fj2xid-     lo    .rfJ'SS 

tewoXXol   EJB  T^:tc^eI     a  ©©tnsv  ©rf;f 

vsnoE  8Tom  ya^  x/o'f  TfvCq  fon  off  txi^xie*   9:!t  Lo-iltooa  ew  ^.sJri-oT 
jJbwtXwSiot  To^Tffnoo   ni'f     Jbeijoioefc   e^ri  xro*3   .©tM  bjs   .fn-t  TOi 

.noJB  .eiM  lol  :in£d  »ff3-  or  JbxM;  "Ci  XXXvj  TrtM-x  orlT  loJ^JSoiari  rnj; 
TjasC  eo^Xq  erf?  raoBJbs-"X  0.+  ^lu-va:  od  .©onsrlo  £  uoy  yvXs  XiXw  oW 
d--3;f*  etfcsm^jjsq  ioiscf  Xl^     snlyjiq  yd"   .©riynom  ©sttri?  nXdJlT/     ©miff 

i^sxi^  .J  .L  *  .a  .L 

It     /^    cr    T     T»c 


But  no  further  puyraenta  were  rcaijy^by  or  for  him,  s-rii  November 

7,  1917,  by  aesignment  written  on  the  contract,  hs  transferred 

to  the  appellee,  Joseph  N.  Hill,  c-11  hie  bights  acquired  under 

said  contract.   This  suit  ir  aaaumpait  was  brought  by  the 

assignee  to  rnoover  monsya  paid  by  the  original  vendee  to  the 

vendor,  with  int-reat  ther~on.   It  was  tried  before  the  court 

without  a  jury  on  a  declaration  which,  as  amended  larinp  *:he 

trial,  -vaa  framed  to  covj;r  any  right   t.liat  af^pellee  might 

hccvo  as  aaaignee  of  the  written  contract,  or  aa  assignee  of  a 

chose  in  action  not  r.egctiable,  which  he  might  aae   for  in 

his  o>vn  name  under  aectionllS  of  our  Practice  Act.   Appellant 

I 
plead  the  general  issue.  The  amount  so  paid  by  tlie  vondea  wae 

stimulated.  The  contract  and  aosignniGnt  wae  introddoed  in 
evidence.   Sandqren  teatifiei  aa  to  the  oonBideration  for 
the  assignment  fxat  he  o-ved  appellee,  hie  father-in-law,  $600/ 
that  appellee  paid  him  *50.  and  he  told  a;>pellee  that  ho  could 
apply  hie  collection  from  appellant  on  the  debt.  Appellant 
testified  that  ahs  saw  Sandgrcn  soon  after  .3".e  had  told  her 
attorneys  to  forfeit  t:.e  contract;  that  he  told  her  that  he- 
had  received  a  letter  from  her  attorney  daying  he  would  lose 
hie  property  -  it  mas  forfeited,  and  he  aa' d  he  »vanted  some  of 
the  money  back;  and  che  aeked  him  -jvhy  he  iidn't  sell  the 
property,  and  he  eaid  he  couid  not;   and  she  told  him  hs 
ought  to  have  sold  it  and  jrct  what  he  coxild,  and  *:hat  she 
had  not  since  met  or  heard  from  Sandgren  and  she  had  kept 
poeaession  c-"  +he  place.   She  said  she  knew  Sandgren  was  f?;iV8n 
three  months  f jr^her  time  ani  understood  that  *he  contract 
wae  forfeited,  and  no  further  nc:io3  was  neceasary,  and  she 
took  no  further  action.  Appellant' o  attorney  taatifiod  that 
Sandgren  care  into  his  office  about  Dr=oembsr  1,  1814,  and  he 


'retfasovoT^  fenjs    ^mld  lot  ici  yrig  /^b£m  ©law  8*nenr{j3q  tedtriit  ort  tuS 

beri&lr^M/nt  ^cl   ^iositnoo   ^rft  no  aB^^iivi  ^nsmngiaei  yd   ^'^LQl    ,V 

iretiiu  rsTXjjpo-  e-Jrf^ixf  airi  XIjs   ,XXiH   .PT  dq^aol.    ,99X£9qq^  ©if*  ot 

9rf.;   YCf  ^'iigi/Oicf  bjsw  :fis'5rDJj8  8j3  rri   cfiija   sirfT      .J'o-saitnob     i;ijse 

sifcf  o"^   seirnev  X^nigiao   srft  Ycf  ^•^•CQ  8^9   cu  levoof?"!  o*  esnaiee£ 

3rft  ^nxTuI    iatnpmjs  a£   »rfoirfw  iioxif«i^Xo©t'  i;  no  X^t  -f^Juodilv 

tifgJtm  esIXsq-JS  tsdi      td^tz  xa£  tsvoo  o*  fcaaajsi^  e«w    ,X«iiJ 

£  lo  ssngiea-s  sjs  io    ,^oiiT*noo   noJ;tl7T/     oi:^d'  "io  aengiae^  ea  BVtid 

cil  101  SJJ6   ^rd^im  5d  dotdw   ,eXcf£X^og3a  cfofl  noii;Q-s  al  aaorfo 

d-fljsXrsqqA     ,;foA  aoxv+ojsi^     tuo  lo  SXinoiJoae  istrtw  ©tnjja  £fvo  6^ld 

I 
a£v;  safcnrv  eJcf  ^d  ti£,q  oe     fm/oa:^  sifT   .Oijeai:  Xjsianag  add'  iiA^^Xq 

iiJt  tsobboiint  Sisw  rf'noEngiae-s  bn^  d'o^irfrioo   grfT   .Jb9;tj*XJjqii'a 

lol     no^tjBistierroo     erlJ  ot  as  tQt^l&ept  ner-^bajsS,      .oonoi-iva 

,003'|    ,i4jsX-njt-'i3d'd-^'i  aid   ^aeXXaqq^e  £»evq  a/I  .Jtead"  ^nsrooaieBwa  Sii* 

tXuoo   oA  j£/i;t-   ssXXsqqa  iXot   orf  tns   .051  mjtd  fcifiq  eeXXoqq*;  tf:,6fl;t 

d-njeXIsqqA      .i'd'sli  srrS'  no   txiisXXoqq^  moa^  noirf-oeXXoo  axxl  ^Xqcja 

Tsri  tXo*  b£d  Si't  leifl^  nooa  nsisiJCJsS  wjee  erfa  ^-arf^t-  LaiTtxfee^f. 

ari  »f£i-f*  Tsi  ilo*  eri  tsdi    [tojs^ilaog  Biit     tletiot  oi  B.y.'^mo&t^ 

eaoX  iiljjofv   erf  ^ni^c^ife  ^8niod"j£  "laxf  mox^  5©:)-;faX  jb  tavieosi  tjeri 

lo   amoa  terf-^ijw   ^rf  1  ^se   arf  i)xi«   .ieJXolnol   sj3W  .+1  -  \i%Qqq'xq  aid 

or'?     XXea   it'nijli-    sri  x^^'^'^'  '"-^^  taio^  sda  Las   {Jlcsd  ^Qnom  sri^f 

9:1  mXri  LXo?   ana  iisi?      (if on  tluoo   arf  iijsa      arf  tiijs    ^\t'zeqoro 

orfe   Jjiri:!    bnj3   ,i3Xx;oo   ad  i-jsd"     Jog  -bnjs  cM  fcXoa   avjbd  o*   irigx/o 

*qs2(  Jb«3ff  Bda  fcns  naisJ&jriJBS     moll  fciJaari  lo  *em  aoala   ton  tjsri 

navi^  8£w  n8i3i)nx:8  weruf  en's  blss  eriS      ►eojeXq  arf*  '^^  xioxaaaaaoq 

:J-o>6itnoo   pfft  if^rit     Jboo^aiaJbnji  .ba£  axoit  aad.-tTul.    adcfnom  said* 

acfe  ini^   «Y''^''8Bao8n  a^w  ©oic^o^  larirf-TuX  on  Jbnjs  ^toi'ialtio'i  ajaw 

i-££f>  tsJtlx.teeJ  yenTod-^^  ts«*nJsXXsqqA  .floitos  I9i[*axf-  on  ioo;t 

srf  tnis   ,^XCX    ,X  iscfraocsa  tuodsi  aoiHo  aid  oil-ni  bjdjqo  neogbn^e 


told  Bapdgren  he  could  have  three  months  time  to  pay  up, 
as  shown  by  the  letter,  ard  he  said  he  coull  not  io  thatj 
he  7/ouli  have  to  give  up  ^ne  place.  The  court  renders i  a 
juigaent  for  $52tt.78  In  favor  of  appellee,  '-vhioh  a-!p6]lant 
in  her  original  brief  says  vnxs   obtained  by  "deiucting  from 
the  amount  paid  plus  interest  ^-is  sum  agreed  U)on  as  the  rental 
value  of  the  premises  luring  the  time  vrendee  was  in  pcaseasioni' 
There  is  no  suggestion  in  t'.iat  brief  that  this  juigrasnt  ia 
excessive.   In  the  reply  brief  it  is  lor  ^hs  first  ti.TS 
suggested  that  there  was  a  mistake  in  computation  of  interest. 
We  are  not  referred  to  any  place  in  t>.e  abstract  where  it  ray 
be  learned  how  or  on  >what  basis  'he  computation  wag  made. 
The  abstract,  like  the  first  brief,  «aa  apparently  made  ftn  th  e 
theory  tliat  no  such  defense  would  be  attempted.  Therefore, 
there  ia  no  question  o:'  exoeasive  judgment  nrssented  here. 
The  letter  in  substance  advised  '  h.e  veniee  that  +he  vendor 
would  au£3pend  for  three  months  the  time  olause  authorizing  a 
forfeiture;  that  she  would  grant  him  a  temporary  iniiilgenoe. 
Under  the  authority  of  Faton  v  Schneider,  1S5  111.  508,  and 
cases  tliere  cited,  she  could  not  afterwards  insist  upon  a 
forfeiture  without  giving  him  definite  and  specific  notice 
of  an  intention  to  t";:at  effect,  which  it  is  not  claimed  she 
did.  T'  e  le-tter  amounted  to  a  modification  of  -^he  original 
contract  in  one  particular  only;   that  is,  fixing  a  tir^e  dif- 
ferent from  that  named  in  the  contract  when  payment  might  be 
made  and  forfeitxire  avoided.   There  is  no  contention  or  roogi 
for  contention  that  a  vendor  may,  without  notice  to  the  vfrndee 
declare  a  forfeiture  because  payments  are  net  niade  whon  pro- 
vided in  th.e  origiMil  contract.  We  see  no  reason  why  that 
familiar  rule  requiring  notice  should  not  apply  to  the 

.*• 

modified  contract* 


£  toidjbndi  J'T«;»o  9iiT      ,d»£Xq  9n:t   qu  9vig  ot  av£ri  LIuow  ©d 

tfffillaqnjB  ifoirfw   ,8©Xi©qq£  ^9  tovjil  at  8T.fiSa|  lol  j-nsfcgLift 

isoit  gnl J ojjf; at"   y<^     isrti^rfcfo  ajsiw  s^jse  leiicf  X^nigiio  isd  al 

X^d-nsT  en'j-  e&  xioqw  ijsaig^  woia  er::}  ^^asia^-ni  ex/Xq  i'l^q  *aifoa(£,»4:t: 

'ifioiaeseaoq  ni   sjsw  osinsw     sini;}-  ea;J-  gniii/t  a©eiai9iq  erf:?    lo  ©ifXav 

6i  Jnamahui;  airivt  ^*aJ-  leiicf  *a4*   ai  aoii-eaaax/a  on  at  aiariT 

asr.ii  ia^U.  91'.^  10 ^   ai   ^X  laX-xd  vXq3a  edi  al      .evxaeaoxs. 

.t&8'ie:fnX   lo  xxoXcf'^cl'ijqfflOc  ccX  ^2[^:^8im  ^  e^w  et&dit  4^'ii  i)dJ'e9^</a 

YJSiT.  j-i   sisrfv;  :^o^id8cf^  Surf-i-  nX   eo^Xq  ^xi£  od"  Xsiia'tei   rf-on  «ijb  aW 

©  f(:^   rt^  sX)j8tB  ,YXtfne'x.6^-qja  e.aft  -^laiid  teaX't  s^*  eafXX   vJfqjBX^t^ecfjs  erfT 

,3"rol9i»r[T      .XiQd-qjBs;+ Jj8  ecf  XsXyow  aeneloL  rioi/s   oa'S^«rf*: V^oarl* 

.©tail  tsi^aeastq  i-nofflgiuQ  syXaaeoxd  1q  npXJBeup  on  eX  9i94t 

lolnsv  ari.+  i^xit     aaXnev  Sir*   baeXvX)*  8on^*acfjj»  nX  toitol  9xiT 

J3  3nXsXtorf*jj\e,  ©eujslc;   ©mXi;  en>+  BrfirioiB'  deixftf  noU  ianoqeue  LXxrow 

.ecxfxagXuXnX  i^sjsioqrna*  js  aXrf  ianfg  fcXiipw  ©da   tJ»rf*     jeii/d-xalrtol 

baa   ,80a    .XXI  58X   .tftXisfirfo?  v  ao&^l  to  x;H^od&u^  ©riu    teLaU 

A  ao'iis   taieai  ai-i^wiQrfi^j  ion  X/Xwoo  ©de   «X*©j-Xo  oion'i   eeaso 

-  8oXd-o«  oi^Xosqe  Xn-s  8#Xni"iai   mJUi  gnXvXg     cfi/oil^iw     ©auj-Xe'iaol 

arfe  lieraX^Io   ton  eX   iX  rfoXrivr  ,*oalls  &sd&  od  noXd-noct^nX  an  la 

X^nlgXio  erft  "^o     aottsoi'dtQa  ^     q&  tQioisom^  aed'-teX  s/iT  -i.frife 

-IXt    ©mXi  js  gnXxi'i    ,bX   *;sri*      T't-Cnp.  i^XX/o X^rtjaq  ©no  nX   i-oi;i*noo 

©cf  *rigXjf!  d-nom^fosq  nea'w  ;fo£:citttoo  ©d*  aX  .ti«m««  j[^«(Id:.,inoil  drieaslt 

nfoo'T  10     floiita€(d-noc     gn  ai  ©Terfl     .XotXovfi  &iud"Xalaol.  tn<i  6t£« 

©oXfiav  9»^t  o:?^  ©oi^on  *uorfdiw  ,y^  tcoXncav;  «  #4Srids    iioX^rtaifloo  ■aol; 

-otq  rrsriy?  sLiJtfi  tpn  ©tros     e*isera"^j6q  &QUjav9<S  •ai/JXeXlo'i- ^  ©jaXooX; 

J^^d"  Y^^  oofi'SS'^f  fltn  s>&6   9^  v»i-ojBT;ffioo  X^igXto  o/I:!-  at     bablv 

ftdt  o&  ^XqqjB  ^on  tXjJorie     eoXdc.t     grxXrtiijpoa  sXatt  tJBxXXmxtl 

•  d-ojeitnoo  XaXxXLoia 


A  aifliii£.r  quest icn  arose  in  Lang  v  Ilelenterg,  2"?  111.  363, 
whera  t'.ere  was  a  temporary  exte  sion  o"  t'.ie  ';iT.e  for  -naking 
the  oaah  deposit  by  the  puro'i<iaer,   aoi  ti.en  a  no't'ice  asrvsd 
fixing  a  iate  in  f^ie  future  a&  ■'".e  tira^  when  ^he  iepoeiit  T.uat 
be  made,  or  he  contract  lorfeited.  It  was  not  preeurcel  ^'lers 
that  tue  contrc-ct  aouI  i  stand  forfeited  at  t.-.at  dato  without 
further  notice;  but  aftyr  tiie  ejq^'iration  of  tue  time,  ae 
extended,  notice  of  the  eleolion  to  ieolare  ^^e  contract  for- 
feited and  retain  payrr.ents  made  as  liquiiated  aa.Tia>ed  wus 
served. 

Appellees  conts..tion  ia  f.at  no  "orf^riture  waa  ieolared 
by  appellant,  bu'*-  that  her  taking  posaesBion  of  *he  rroperty  and 
declaratioxia  oonncoted  theraisith  u.mounted  to  a  refusal  on  har 
part  to  perform  the  contract;  that  unier  the  autl'ority  of  Smith 
V3  Treet,  ^^34  111.  553,  it  left  t/ie  vendee  and  hia  assignee 
in  posbition,  if  they  cboae,   to  treat  *-y.e   contract  as  ab^^ndoned 
and  sue  for  t  e  consideration  paid;  t  at  it  is  not  rcaterial 
whether  appellee' s  rights  rest  on  '■he  vendee's  written  as- 
aign.T.ent  of  the  contract  or  on  an  aesignm^nt  of  a  chose  in 
action;  and  ther^  being  no  question  hare  of  exoessive  juigrrient 
it  is  not  aiaterial  when  t.ie  vendee  aoquisaoed  in  the  abanion- 
ment  of  the  contract  after  ths  xxHisa  vendor   iecl'^rsi  an 
intention  not  to  lerfcrm  it.   Apeliant's  rr.ain  contention 
is  tnat  the  contract  atooi  forfeited  without  notice  aftsr  ths 
expiration  of  said  three  months'  period,  vrhich  we  hi.ve  suffi- 
ciently noticed.  She  also  aaya  there  is  no  evidence  o<"  an 
aaaignment  by  the  vendee  to  appellee  of  a  chose  in  action  if 
he  had  one,   and  that  a::peilee  -.vithin  tVic  three  months  period 
declared  he  oould  not  perform  h.lu  part  of  '"hs  contract,  ".'e 
think  there  is  su^hricient  ev;li-'noe  of  an  aaaignment  of  the 
choae  in  action  to  appellee,  and  we  do  not  think  the  vendee's 


.&S£    .ill  *?"'£    ^^stQdn9b^ll  v  -gaaJ.  ai  oaouB  ^oiJteejjp  i*ii,^ale, A  , 
©t©/+  f.aiiuuaaiq  ;fo«  etw  d"!   .i>©*i.dlio'i  fo&T&ixoo  arfi  ao.  ,(^i/jBm  ed 

.'-■".■■  o'.  .  ..Liivies 

iiST^Iosi.   bst;   BTjji-ii^t'xol   on  ;t£ii:f     ax  noit.o&aoo  aaoIxaqqA 
trtjs.  Y^'xaqoicf  ari*  ^o  noiaaeeaoq  ^niji^*  lau  imit  fu<i   jJ-njalXsqn^  \£cf 

worrsjtea^  airf  in^i     aafcnav  3r:i  dlaX    J-J:    «saa   .XII   i^i»    ^tfooiT  ev 

lenotnsd~a  a^  j-o^ilnoo  9:^    Jj^eit  oi      ,86odo   ^fsil*  li    ^noiJiasoq  ni 

Xj8j:T3J-£.ti  *on  a^   -li   ^fjs  ;'.i    iX)l-';q  aoi J-JBiaiiienoy   ©;*     loi  sua  L.\s 

•'     -ajs  n(»*v^ii>?  te'oefcasv   ai'   £to   J'sei   Bifrigia     a'«eXi"©qii»  xailJ-dfiw 

ni  ©aorfo  js  "^0  jriiamflgiesa  n^^  no     lo  fo-siJnoo  sdi-  lo  S-naiUiisi: 

Jnam^stu^   ovjtassoxe  "io  qibcI  xiolcfaetrp  Qii  guied  -Jiarfif  txua   jxioi^c- 

-noinjsrj^  aiff  nx     Jbeoesxx.'po*t  «oijiii>v  ar.it  nariw  X*iTcej43m  ioa  .^  *i 

aa  ts-XAloet     tobasv  mmkn&jt  adc-  isi"!^  tojaxtaoo  9^^  "i9  *a8m 

coi.tfiaJ-noo  aijBffi  e  *^njKXX«q-iA    ,.ii  m^olx&ci  9.i  yt<^a    aoliaB^at 

■  sd*   isJ'i^!  8oJtd-on  iucdilvi  tiiti3\io1  Looia  d-ojsad-noo ,  e4*  i-^xii  ,eX 
-il^tjua   av;iri   aw  rfoiri'fl-    ,fcoii;9q    'arf^tnooi  aeirii^  ii^t^e    lo     noijfuiilqxe 

>.  n>e  ^0  aonsiiive  o*i  ei  etaxi^t  e^f.sB  08l£  ariS    .i>soi:ton  ^Xrf-iiaio 

11  ffolc^o£  ni  saorfo  «  lo     asXioqqji  o;^  aeinav  an  J  ^d  Jnaainsiaejo 

■  fcoineq  8ri*iiora  es-xfi*  oslt  aisii^i'i!  eaXIacrjs  i^jsrlJ  txi*-     ,axio  b&d  arf 

fcW      .sfox-itnoo   sjr!:^   lo  trsq  &}.il  Siiolzoq  ioa  tiuoo  &d  teu^Xosl 

exit  to     &a.&ttiastBii£  xus  'Jo  eon^^Jtiva  ^nalpA'i'ijja     ai  ajc.dil/  atnXdS 

B'sei^nex"  erf*  ^atdi  foa  ot  e's?  biuz   ,©aXXeqqai  o;?  noWo£  ni  saorio 


statement  while  the  contraot,  as  modified,  was  in  force  that 
he  coull  n.t  n-.c-ke  t"  s  pa-ymente  relieved  appellant  of  thf,   duty 
to  give  hi:n  notice  of  a  forfeitare.  Had  the  vendee  3tati?d 
when  h2  aigned  the  original  conti'uot,   or  within  a  month 
thereafter,  that  he  never  would  be  able  to  make  all 
the  puy.oents  rovided  :''cr,   v;e  io  not  suppose  any  one  >vould 
coxatend  that  hia  righta  oould  be  .^orfeited  v;ithout  notice 
becauae  of  that  atatement.   He  would  &tiil  b";  left  to  lU-aaa 
fuJ.1  pc-y  cnja  li  he  could,   am  vrith  hi3  rights  pTe3wyv«d 
until  ths  contraot  was  itsoiarod  roriwitwd  ana  notice  to  him 
or  suoh  forieiture. 

Tfe  do  not  think  the  trial  court  srred  in  itB  findings 
theryforo  the  juagmont  is  arfirmed. 

Affirmad. 


Y;t.afc   9if#  to   rf'flrfisXreqojs  £>sv»iXsT:  MS-aemYjsci  Si't  Qii^M  & jn  L^Iuoo  srf 

£;»r«w8»Tq  BTrfsiT  otA  d'tw  tna      ,l)Xyoo  vii   il  atxra'-^^q  Xixi'l 
miff  o?  soXJon  rrrjs     Jbt»;Mblio"i  JbaiJBiooi)  e^w  cfo^id^noo   eri^f  il&:tu 

sgnXi).-!!!  a;tX  al  b9'zi9  ^xuoo  Istii  sift     inisi&  toa  ob  aW 
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^^"^LcoND^  DisTmc'i^^'''  !-^^-  L  Christopher  C.  Duffy.  Clerk  of  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this    

(Jay  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


f 


/   /   /   /  /7 

ill  -^^■ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  th§  State  of 
111 inois :  \  / 

Present--The  Hon.  JOHN  M.  NIEHAUS,  Pres iding -Jus t i ce . 
Hon.  DUANE  J.  CARNES ,  Justice/\ 

Hon.  DORRANCE  DIBELL,  Justi^. 

/ 
CHRISTOPHER  C.  DUFFY,  Cle^j*. 

CURT  S.AYERS,  Sheriff./ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on  October 
14,  1919,  the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


6670. 

Jacob  K.Krause, 

appellant, 
-vs- 

Tavid  GoldiiBn,et  al, 

Appellees. 


39. 
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Appeal   froiii  Winnebago. 


H^ell,  J. 

On  June  3,  1918,  Jacob  H.Kraiise,  filed  a  bill  for  an 
injunction  against  David  Golclir.an  and  his  wife,  Anna  Goldcian^Aa 
motion  for  a  temporary  injunction  was  heard  and   denied.     Thereafter, 
defendant    filed  a  general  and  s.)6cial  demurrei    to  the  bill  of 
complaint,  which  w^^r.  sustained.     Complainant  elected  to  abide  by 
his  bill  of  complaint,  ■  nd  it  was  dismissed   for  want  of  equity  at 
his  costs,  -nd  he  prosecutes  this  ap  >eal,  and  assigns  for  error  the 
sustaining  of  the  demurr  r,  the  dismissal  of  tie   bill,  and     the 
judgment   for  costs. 

The  bill  alleged  that  Goldman  owned  and  conducted  a  jx  junk 

business  at  the  corner  of  Prairie  ^.nd  North  Lladison  Streets     in 

Kockforo,  and  on  Octooer  6,  1916,  made  a  contract  with  Krause  by 

which  Goldman  contracted  to  sell  to  Krause,  and  Ki-ause   contracted 

to  buy     said  junk  busines     and  the  good  will  thereof.       Said 

•^  an 

contract  was  made  part  of  the  bill  :.s/exhibit.     By  it     Goldman 

contracted  to  sell  and  Krause  to  buy  all  leases  held  by    Goldman 

on  certain  real  estate  ..nd   jhe   buildings  and  equipment  thereon, and 

the  tools,  machinery,  liorses,  harness,  wa  ons     and  the  good  will 

of  tlie    junk  business,  located  ;  s  aforesaid,  c.nd  all  .;ontracts  for 
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.es  .ovdd 


,6  3311  sqqA 


riB  lol  Hid  B  balil   .ssjj-BiIi.H  cToofil  ,8IGi  ,C  snirL  nO 

sA^iisiiiblot)  maj^  .aim  sid  ims  nB.ai5IoO  biTTBO.  ienis-gB  aoii omjini 

jiajiBDiarfT     ..'oeiiisb   hn.&  bic^sd  bbw  noxitojiirinx  T^sioqijoit  b  10%  noiioio. 

tollM  Qdi  oi    oitumab  Isioaqe  bns  iBiBaa-^  b  bQlR    iaBboBlab 

\d  dbida  oi  Bs^oala  ;tnBnxBlqmoO     ,f>9nxs;^axr8  asw  ifoirfw  ,  it ni bI qmoo 

i >2  X^hjpd  to  d'nsw  lol  beRBimeil)  ssw  ;ti  %.:  ^inlBlqaico  to  Hid  airf 

aifd'  10113  'loi  gngisBB  bn^j  ,iB3c  qs  p.idi  53d".uo3acnq  srf  bns  ^eiteoo  sirf 

3x1;}     bns  ,IJid   sl^   io  iB.^eiaiRib  edi  ,i  iijjiaaf)  ddi  'io  ^inx 6;Je.t;a 

«B;t8oo  loi   diiBiH^bui; 

■Aanl  i^  fc  f>9d"o.,iibnoo  bsi^  ^jdxrwo  nBtablot)  ;tBffJ  Jds^dIIb  Hid  adT 

ai     Bi63-:w8  noaiLeJa  diio^A  an^  aiiiBil  Io  ismoo  adi  i&  eeanxsncr 

\6  ssjjBiS  diiv/  •ioinj'noo  b  9l)Bai  ^dI6I  ,a  iscTodoO  no  bne  ,£)iol3looH 

bdio::.i-iaQc   dsjjBiI  ma   , -aexTBiS  o:t  Jlse  o;t  baio^iaoo  nBmblox)  doidvi 

bido       .'lodiadi  Iliw  £)ocg  sd:^  baB    'asniaucf  iflxri,  biea  ^T^ud  o;t 

liB 

'     xrsm&Iot)    H  -^a     .^idx!lx9\e3  Hid  3ii:f  Io  ;tiBc|  3bBm  asw  iomin.00 

iiBiiblox)    T(;d  i)l3£[  essBal  11b  \isd  oi  aajjBiIl  bnB  lla^.  oi  bQiosiiaoo 

i)nc,no3i-3Jd-  toamqiifpa   5ns  g^ibJijjd   at)  bflij  ais-iBS  Ibbi  nxBdiso  no 

llivj  boog  Bdi  bn.B    ano^  bw  ^saenxid  ^asaiorf  ^\i3aMo!^ni  ,aIoo*  adi 

1   1  eioifiin.0'0  11b  baa  ^bifiaaiolB  33  baisool  .aaaniaxrd  sliuji,   adi  \o 
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junk  from  customers  in  which  Goldman  v/as  interested,  reserYing, 
however,   to  Goldman  all  his  stock  of  iunk  on  hand  or  in  said  yards, 
and  the  right  to  ox^erate  said  yaards  till  January  1,1917,  cind  all 
money  advanced  to  his  crstomers  heyond  January  1,  1917,  but  not  to 
make  new  contiscts  beyond  January  1,1917,     The  cons  icie  rati  on  naii^ed 
was  $15,000.  partly  in  cash  and  jjartly  in  instalments  running 
for  five  years.       The  property  was  to  be    delivered  January  1,1917. 
Goi^an  was   to  enter  the   employ  of  Krause  on  that   date  and   remain 
in  his  employ  three  years,   ior  rxhich  he  was  to  receive  $35.  per  week 
as  wages,  payab]^e  weekly.       It  v. as  provided  that  if  Goldman  died 
during  said   period,  Xrause  should  be  relieved  from  pying  him  wages, 
and  if  Goldman  should  he  absent  by  consent  of  Xruaee,  his  \^ekly 
wages  should  cease   during  the  absence.       For  said  wages  Goldman  was 
to  give  his  entire   time  and  attention  to     buying  and  selling  junk 
un.er  the  direction  and  supervision  of  Krause,  but  not   to  travel 
outside  of  Rockford  more  than  once  a  week.       The  contrsict  provided 
that  Goldman  during  said  entire  period  of  employment  should  h-ve   the 
right  to  use  and  occupy  room  and  space   for  two  carloads  of  new  metal 
or  more  space  if  necessary,  free  of  charge  by  Krause,  and     Krause 
was  to  provide  said  space  at  all  times  upon  said  premises,  but  not 
to  interfere  with  the   ju^k  business  of  Krause.         Godlraan  therein 
agreed  that  for  a  period  of  tv/elve  yesrs     irom  Janu£iry  1,1917, 
within  a  radius  of  twenty-five  miles  from  Rockford,  he   -oulci  not 
directly  or  indirectly,  engage ^  in  ctaoaiietsHt    competition  with  Xrause 
in  the  junk  business.       It  was  provided   the  t  if  Goldman  wilfully 
violated  said   last  named  covenant,  he  vjould  p^y  to  Krause  ^p300. 
for  every  car  of  junk  bought  or  sold  in  viol;:tion  of  tlmt  covenant, 
and   that  said  sm  should  be  paid  bj  Goldioan  -s  liquidated  aamages  and 
not  as  a  penalty;  and  that  if  Goldman  wilfully  violated  the   terms 
of  his  employment,  he  \TOUld  pay  Krause  therefor  at  the   rate  of  $2030. 


.Sciivies?!  ,  59^5-379;Jrfi  sew  xiBiJibloD  xfoiifw  ai  stamodairo  mort  iniri. 

,aJ&is^  bum  ni.  *io  bnBif  no  iaxri.  lo  jloo^a  exri  lis  nBioblox)  oi  ^lavewoif 

lis  bflii  ,Vi9i,I   \7i.;f;nBL  iliit  abis^Y  ^-^^8  Bi&ieqo  oi  id-gii  edi  fias 

od-  ^Qii  ^iii",  ViSI  ,i  \?;*im£fiel  'dno^ocf  aiamoitBriu  aiif  ol  JbaonBvJoh  -^aaoui 

i)6uiaii  £[oi;tB'i3J3iafloo  sifT     ,Viei,I  xjisi/nsl.  bffOYQd"  ecfosii^noo  wan  edsm 

gnrnrrxn  pixisailBitREti  ni  xliiBci  Jbrta  da  bo  gx  •^i;tiBq  .000,21$  aaw 

.ViQI^i  Y^ajHBl,  baisviJab    ad  oi  aBw  Tt^^iscoiq  srfT       *bi&^x  qyH  lol 

niiiiia't  briri  dissb  isdi  no  sairBiX  ^o  Yolqus  Mi  laiaa  oi  bbw  ni^iEibx) 

iaaw  i3q  .58$  evxaoaT  o:^  esw  arl  rfoMw  lol  ,a"i63Tj;  esidi  \oIqms  etd  nf 

Jbsxb  nBfabloO  Ijc  ;^pif;;[  JbaJbivoig  sjsw  *I       .^lissw  a_^dBy;Bq  ,f: 

,8  3§Bw  mill  a^xT^-ic;  iiiOTil  bevsilDi  sd  JbluoiiB  aaxrfiiS  ^boiiaq  bisa  gnrinb 

^ijlgsw  Bxrf  ,9Bsxn}I  lo  itnaanoo  i^cf  ijiaads  ad  blnode  nBiabiox)  li  f)nti 

8BW  nfioibioO  eagBw  bi&p.  io%      .soneedB  Qdi  "sptissb  aasBO  bliroda  agg-sv; 

inx/Q  ;^iil9a  bns  ^nx-^jd     o:f  noi^fnad-Js  bna  aadi  aiiiaB  Bid  9Vf;Q  o;t 

iQyfBii  oi  i^on  ;tird  ^sairaiifi  lo  noiaxnaqxfa  bnB  xtoxioaiib  9! 

babivqiq  ;^oi3rii-noo  adT       .iaaw  e  soao  nsrf;^  aiom  JbioliooH  lo  obia;fno 

odi   dY'^  bluoda  insfli^olqiua  lo  boiisq  Qiiiae  bisa  -^itub  naaibJoO  i adi 

isdani  W9n  lo  abBoIiBt  owt  lol  aoBqa  baa  mooi  i^qirooo  bns  asx;  oi  id'j.i'i 

aaifBiS     bnB  ,  sei/BiX  \d  egialo  lo  aail  ,"\tisaa909n  Ix  aosqa  aiooi  lo 

ioP'  ind  ,39sxffl3iq  hi&B  aoqss  aomii  1I&  ia  eoaqa  bxAa  sbxvdiq  oi  ?.bv 

cx9i9d;t  nBflilboO        -saifBiS  lo  aaanxsud  ±<iil  sdi  di iw  siali^iai  oi 

,VI6I,I  xiK-i^^^^  ffloil     8iS3fTj  eviaw^  lo  boiiaq  .e  lol  ;^j»d;t  basi^r. 

i^on  Mirav   3d  ,hiol3{o©H^  njoil  asliffl  9v-xl-Tj;*naw*  lo  axfibBi  b  nxdJiw 

misi>:  dd'l?;^  nox;Jid"Bqjaot)    iflais^raesi  nx  Sjag^igne  ,^I*o8ixbnx  fo  Y-fdoaitlb 

■y;llijiliw  nBaibloO  li  ^sd^   babxvo  :q  asw  dl       *88  9ni8xrd  jtrnfj;  ad;^  nx 

.008$  aauB-tS  o;^  X'^^"?  blx/av  ad  ^  ^nangvoo  JbsMen-  *aflJ  bxfia  baitfiloxv 

,;tnBn9voo  i^di  lo  noli sloiY  ni  bios  io  Mguod  iaxrt  lo  ibo  -^1979  lol 

o:.3  aagfiiuBb  59;tBbxrrplI  b^  flacabioO  x6  bi&q  9d  blxjoda  flura  bxaa  i&di   bna 

cjsasi  edi  bBisloir  -^Ilirllxw  nsjiLbloT)  11  ^sd*  bnB  ;Tt^lBff9q  b  afi  Jon 

.CCOc^v  lo  9*Bi   add  ;Js  lolaiadi  asuBiX  ^3q  bJl^^ow  ad  ,  ;tn9iin(;oIqiu9  aid  lo 


per  year  for  each  year',  violation  or  tootion  thereof,  and  ttot 
said  s»s  .0  liable  to  Ic   paid  by  Cold««n.  should  be  held  as  liquidat- 
ed da,«geB  and  not  as  a  penalty  in  each  .ace.       The    contract  further 
provided  th..t  Goldman  r-houlfi  tow   the  rlgl  t  at  all  ti  es  while     in 
such  employment  to  buy  or  sell  ordeal  in  •'all  new  petals,  ^Ueabla 
iron    railroad  rails,  and  scrap  oast  iron";  and  thatsaia  reservation 
should  not  in  any  «nner  enter  into  competition  with  the  local  3unk 
business  of  Krause  in  Rockford.      te  bill  turth>  r  al  lege d  th  t  on 
December  28,  1916.  Goldman  .nd  Krause  ^de  an  additional  agreement 
by  which  his  telary  was  raised  to  $50.  p^r  week  and  25^  of  .dl  the 
net  profits  derived  fr<.m  uU  business  transacted  with  eleven  specified 
companies  doilg  businesn  in  -ookford;  and  that  if  Goldman  wished  to 
terminate  his  employment  at  the  expiration  of  t«nty-fo«r  months 
Krause  waived  the  penalty  of  ?';000.  per  year.amd  that  at  such  termina- 
tion of  employment  all  contracts  held    nd  owned  by  Goldman    hould 
become  the  property  of  ^ause;    arri  tte  twelve  year  restriction  was 
reduced  to  ten  years.       The  bill  allegeu  that  Krause  performed  his 
part  of  the  contract  and  took  possession  of  the   premis.  s  in  January 
1,  1917,  and  tl^;t  on  January  13.19W.  the  varties  executed  another 
a^end..er.t  to  the  contract,  wherein  Goldman's  salary  was  increased 
to  $100.  per  -Teek,  ,:.nd  the   twelve  ye.r  restriction  was  reduced  to 
five  years;  and  the  bill  averr  d  that  iCrause  paid  to  said  8old«>an 
said  'salary  of  ,ilOO  per  week,  and  that  his  services    were  worth 
very  much  less.       The  bill  then  alleged  that  Goldman  utterly  failed 
to  perform  his  duties  as  an  eir^-loyee,   and  faile.  to  inform  Krause 
of  the  details  of  the  business  which  Goldman  condacted,  and  worked 
against   the  interests  of  K«.use,  and  altered  bills  and  invoices 
of  junk  by  inserting  his  name  instead    of  that  of  Krause.  and  refused 


-iBbiu[j£X  es  bldd  9d  bluoda  ^aambSoxi  ^d  fiiaq  ad  6i  Qldsii  08  am;a  Jbiea 

al     siirfw  aa  x;t  11  si  iB  i  i/^x-i  ddi   aval  bix/oife  narabjiot)  Jiijf;^  beBivoig 
9ldB9limi  ,8ifi;J9jii  won  JIb"  iii  Ib3  b 'lo  llap.  10  -yjd  oi  iaeaxioSqm  rioxra 

II0XJSV13831    i)i88,^6/id^    JOflS    ;  "ffOIX    iBQO  a&IOQ   htl&   ,8iiBl    f);30lJXBl    ,flOli 

ilGift  iaool  aildr  rfijiw  aoliiiQqmoo  oiiil  isias  lamiBm  x;aB  ax  ion.  Muods 

£to  ;^  ;i{;f  bagaJlB  1  u-Jii/'i  Ilxcf  arlT       .faioiilooH  xti  aeusiX  io  BssaxBi/cf 

;^n-3iu39i3B  lBaoi;fibbJi  ab  aJbaoi  qhustI  bnA  asmblori  ,diQJ  ,8S  •lediiiaoef" 

ad;t  ili^  lo  ^,SS  Jba -.  iaaw  isq  .06$  o;t  baaiBi  aisw  ^iBlaife  alrf  xfoixlw  ^cf 

Iisiixoacje  nevsia  ifJxw  bsdoBsniii*  aasnisiKf  lis  moil  Beviisb  aitxicfiq  ^sn 

0*  b9ffnjw  oBfflbXoT)  li  isdi  to  a  ;h'ioliooF{  rii  eeenxejjd'  gpxob  aaxfiBqmoo 

Ri'fteoiU  •moi-Y.^^s'P*  ^0  nox;tBixqx3  sirf  ^s  Jxtam^olqflig  aiif  Bimissrisi 

-aaianoi  d'jur=  js,  j-Bij  Luib.ibs^  laq  .0005!$  1:o  ^diaffsq  giti  b^yim  aaxrsiS 

'ilwoxf '  flBiabiot)  Yd  bBmo  bn    bled  sio&iiaoo  1X&  indi^olqiLd  lo  aoii 

3;-w  aoiiuliiaat  i&qi  STlev/;^  ddi  bus    ;08jj&iA  lo  x^^iaqoiq  sdi  amoosd 

eid  bsiiiio'iiiq  bbubtS  ii:di  bsgeilc  IJld  aciT       .aiB9^  ite;!  od-  Jbaoi/Jbsi 

-^j;! siUfiBl,  XIX  8  ;8Xia9icj    ai'j  lo  noxspaaaoq  jfooJ  bas  itosii'aoo  sdd;  lo  :^iBq 

ijiIitojiB  L3;tx;03X6  &s>iiiiic\  ddi  ^'?1Q1,Z1  ^lajj-ftsl  ao  ^fAi  bxiB  ,VI6I  ,1 

b98s3ionx  e.'sw '^jiiBiBg  R'nisaibJoO  iiisTr-'"  . -^     f dn.oa  gdd  o;t    ■■  "  ' -^'.'uu' 

od"  baoifbsi  Bijw  noid'oiiiJaai  ii-.-a^^;  avisu..   ..no   *jiT:3  ,3le9w.i:'>.j^  .v-^j.-,   c;l 

riSiiibioC  bxBs  o;t  bi.J.q  sfiirt-r    ;-  "'■       tisvb  iiid  S'- '■    '-■      ;-.-'(-v,r  ;...    ; 

li^-tiow  919W    aaoivi:)?.  aiji  ^ . .  .   ^:.-  ,i93w  laq  Cu  ,    ...   (^w.^^^  -  ..1-.. 

b^xBl  xliBiits  nBMbioO  JbjI^  baasil^  jDt9rf;t  ilM  9dT       .asei  doxiiu  ^isv 

sanBii  snolai  oi  joliai  bcrii   ,3a^oIqiii9  xtb  as  aQiipb  aid  iffioiigq.  o;t 

bajiioy:  bus  ^bsooubnoo  iiBflibloO  doMw  BBQalaad  Bdi  lo  eliBidb  ddi  to 

Gaoxovxix  bnii  Bllid  baidilR  bus  ,9  8XfJwX.io.8*?3i9;^flx  9d;f  iBoi^s, 

:ai    bilB    ,  3QX;Gi;i    io    itiid^    lo      b^  ■^P'^?     -v.i.rf    pfd   -orfl:^-t^rn  r    vd  ifn.u!     1:0 


to  U.S6  the   teaiiis  and  v/agons  ana  ixien  oi  Iiraase   in  hauliEg   jiink; 
and  tliat  v;lien  Krause  objected  to  tn&t  Goldman  r.LLOved  from  the 
harness  and  equipment  all  name  pistes,  ^-nd  that  Goldiian  noid   junk 
cheaper  than  Krauv^e   peruittea,  and  bought   jurik  at  a  higher  price 
than  Krause  permitted.       The  hill  further  alleged   that   since 
January  1,  1917,  Golaiaan  purchased  the   premises  on  Kishwaukee 
street  in  Hockiord,  and  equipped  them  for  the   junk    business, 
and  placed  the  title     to  the  real  estate  in  his  'jife,  .inna  Goldman; 
that  after  equipping  said  other   junk  plant  Goldman  bought  from 
various     ersoas  named,   eitl  er  in  Hockford  or  ^tMn  tie  forbidden 
radius  thtrefrom,  many  carloads  of  junk  specified   in  the   bill, 
and  caused  the  same   to  be  delivered  at  his  own  yaids  on  Kishwaukee 
street  and  is   there   com.uctint;^  the   junk  businesB  in  ocmpetition 
with  Krause  arid  in  violation  cf  -^aid  covenants,  tc  the  great  injury 
of  the  business  conducted  by  Krause.       The   prayer  was   that  G-oldman 
be  re-strained  for  said  period  of  five  years  from  conducting  either 
in  his  ov/n  name  or  in  tie  na..e   of  hxS  wife  a   junk  business     in 
competition  with  Krause-  in  Rockford ,  or  within  twenty- five  miles 
therefrom,  and  from  interfering  v/ith  the  junk  b^sines     of  Ki'ause 
and  (from  attemptinj^'  to  take-  over  any  contracts  which  Krause   pur- 
chased irom  him  or  which  have  been  acquired  by  Goldman  since 
entering  the  employment  of  Krause,  and  ^-'hich  have  been  taken  on 
behalf  of  Krause,  and  that  Goldman  m^iy  be  required  to  disclose 
and   turn  over  to  Kraiise  all  contracts  with  customers  covered  by 
said  contract  or  acquired  by  Goldman  while  in  tlie  employ  of  Krause, 
and  that  Goldmim  be  required  to  account  for     11  properties  and 
profits  while  ^onductinf;  a  junk  business  in  the  employ  of  Krause. 
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Icijji;   blor;  nsidhioO  iLidi'ba.:.  ,3s^8Jq  SiUSfl  lis  j'naijqix/pa  dflB  a83ititi;i 
soil';  'jeff'jirf  £  ^b  iL-^nj;  tfdgirod  bnii  .bs^^iiaiaq  eeirBiX  nerfi  i 

soni?  ifirf:^   bs^DlXr:.  ijrf^^ijji  Hid  arfT       *b'9**xiQi9q  Btm&t^  nEfiJ 
9S3lirev!'if8l}l  no  8  38iinoiic,   sdv-f  bsHBiloiinj  niSDibJoT)  ,VI6i  ,1  ^ibuxirI 
^es^irzRud    :tisii   srfit  Tci  i^Mi  baqqiirpa  bis;:  .biolioaS  ni  isatJe 
;xiBiiibXc€  sfca/.  ,9litv  nirf  ni  sitiB^  It  si  aifi-  oi     sji^i;^  eif*  bso^J 

iiioi^  t£sx;ocf  irrmbloO  iuplq^  iiiir(,  isi^fo  bffie  S'^iqqij[/p9  ^ibUb  j&di 
nSubicTioi  9if:f  jiM;tr,Y  lo  &iolit)oR  ui  is/fiis  ,b9iaao  erfoeTe/  ai/o-xiev 
jXJicf  ddi  ax  bailxosqs  inyj;  ^o  ebfiolTtso  ^fiia  ^roDi^tsi^trfi  etiibsn 
aaixi&wiIeiS  iio  abxar^  rrwo  aiif  ;^l  bgiavilsb  sd  ©t  aiUBB  al*  begin 

rroi;fi;^sqflioo  nx  aegnxstrf  ^0^  aif;^  jirriiox/bxrod  diarflt  Bi  bn.o  *6aiiia 

iiftni  ;f£9i:^  off^  0*  ,3:fni3ii9Y0o  5.c3p  to  floWaloiTr  itl  ba.e  aairs'iS  rf^xvr 

niiaibJox)  ;f;:ifft  sr.w  'I3^(,anc[   ad?       ,ear/3iS  ijd  beifoy^rioo  aeairrisijd  arfi^  io 

•X3if;^l3  3ai;tnijb:Too  nio")>  pisa^  eril  \o  boii^q  bise  tro^  bBoxBtiBst  ad 

ni    BS3xiisj/d  ixrif^  s  a'ijw  aid  lo  aflsa  BiH  ai  *iO  ^ma  irffo  sxd  si 

33li;a  9vil"\';;tnafw;^  iix/fi  iw  10  ^btol-iocK  ai  deimTl  i& iw  noxifiJeqiflOo 

-ix/q  3?jjB'£l  doidw  Btoin^nfso  -^rra  isYO  ?>zisi  oi  ■^tiqia9ii&  mili  bas 

B-jnis  UBiiibJox)  xd  bsixirpoB  nsad  avsd  ddidw  iq  atrf  laoii  bBSBlo 

no  nsrfi:^  rfsad  DVad  doidv:  bnc  ^sr-iufn}!  lo  ^nsffl^olqmg  adi  -g/iiia^xte 

9aolo5,ib  oj'  b8*:{ixfp3'i  sd  ^pm  nnmblox)  tsdi  baB  ^ssusr)!  lo  llfidad 

'^\d  bsisvoo  in 31110 ;tp;>7o  dtivr  ?.^osi*noo  lis  sbxjbiX  o;t  levo  nnsd  hdB 

,9er;BiX  lo  -^olqiiB  Bdi  ai  siixfw  uainblox)  \;d  bsiixrpoe'io  iJoaiJflos  fi|Be 

bcB  eal^isqoTci  li^  lol-  ianotoe  6i  beiiirpgi  sd  flSMblcO  itBdt  JbflB 

.sRirsiX  lo  Tjoiqins  ©d*  rrl  889flX8x;d  iIfrjyj;'~B  i-^iai&no:-  slidw  a;?  ^"^  — 


_^-. 


There   is  in  the  hill  no     denial  th  r  Krause  h  s  an 
adequate  remedy  c.t   law.     There   is  in  the  hill  no  allegation  that 
the   purchases  of  junk  loade   by  Goldman  were  not  of  the   kind  of 
materic.l  which  the  contract  expressly  permitted  Goluman  to  buy 
"blOsell  on  his  ownfaccount.       But  further,  the  contract  expressly 
fixed  the  prices  v/hich  Goldjnan  should  piy  for  wilful  vioL.tions 
of  the  contract.     It   provided  tlttt    if  he  bought  or  sold     junk 
in  violation  of  the  contract,  he  nhould  pay  Krause  $300  for  each 
and  every  carload  of  ?uch  junk,  and   tl-at  if  he  wilfully  violated 
the   terras  of  his  employment  for  Kraiip.e ,  he  should  pay     Krause 
at  the   rate  of  $2000  per  year  for  the   time  when  he   so  viol8.ted 
said   contract.       The  contract  expressly  provided  that  each  of 
said  sums  should  be  paid  an  liquidated  damages  and  not  as  a  penalty. 
The   -arties  were   competent  to  agree  between  themselves  wb^t  would 
be  the  amount  Krause  would  lose  on  each  carload  of  junk  handled  byGrold- 
man,    in  viol  tion  of  the  contract,  ;:;nd  what  would  be  a  reasonable  com- 
pensation to  Krause  for  the  failure   of  Goldman  to  rriiiain  in    his 
employment.       It  is  not  charged   that  the   damages  so  fixed  weri?  un- 
reasonable  or  unjust   to  Krause,  and  it  is  obvious  that  it  might 
be  difficult  in  either  case   to  detendne    exactly  what  his  los;;-  was. 
In  such  contracts  the  stipulated  sum  will  not  be  held   to  be  a 
penalty  where   it   is  clear  Irom  a  consideration  of  the  whole  in- 
strument and  the  uircuiastances  surrounding  the  i^arties  tl^t     the 
parties  intended  the  sums  named  as   the  measure  of  compensation  in 
case   of  a  breach  of  the  contract.       Complainant,  therefore,  K  s  an 
adequate   remedy  at  law  under  B."^;  R.Brewing  Uo.v.Modaelewski,  269 
111.539,  which  we  deem  decisive  of  the  question  in  tl  is  state. 
It  is  not  necessary,   therefore,  to  review  the   cases  cited     from 
other  jurisdictions,  which  appellant   finds  take  a  different  view 
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tt&  a..d  9RUisn)i  1.4^  X&iaah     on.  liid  ddi  al  si  9i9ifT 
iiid.i'  aoidfigsiia  on  ilid  Bdi  ni  si  disi'i     .wci   ;Ja  ^bsflisi.  a^^i/psoE- 
io  baH  eifJ-  lo  ion  9197;  a^biot)  -\j;ci  si^am  jtauQ  io  898 adc: 
\nd  oi  iXBiiiljlox)  betiianeq  ^lEaoiqxs  ;io£n;lnoo  ariit  rfolxlw  ii>ii5;tx^ 
Yl8e9iqx3  do^^fdnoo  sriJ  ,i9il;t-:x;l  ;^u<i      .tenoooa  nwo  eiif  xio  IIsbIW 
enoiialoiv  lalliyi  10I  \iq  biirorfa  flsmWox)  doMw  aao^iq^axf-; 

Arni,     l)ioa  IP,  Jrf;gjjO(i  Bd  li   iMi  fiebivoiq  ;^I     ,iosniaoo  dii^i/io 

doBB  lo't  U0S$  asJJB^}!  ^fiq  blxroif*::  arf  ,;tosii-floo  9xf;f  to  noiiidoiv  rfr 

f)9;^i5ioiv  M^Iiuliiw  9fi  li  i^,.di  bm  ^'iau'i  doiSB  lo  baoI'iBo  \iBrd  baa 

bbubH    \Bq  Mxforfs  dd  ^sau^l  io3:  ^flanr^olqma  ai4.  ^p  eans*  adi 

&9^.eloiv  08  arf  rrejJw  emi^t  3ff;f  lol  ibsy  TQq  0OOS$  lo  &i&i  9di  is 

'to  £fc'S9  iiidi  -osJbxvoiq  ^Ip.s^iqxe  ;^o6:i;tnoo  sriT       ,^0Bnic. 

.■^oienaq  b  as  ^foa  5flj3  eesemai)  ba^BbL^s^ll  na  fixBq  frf  .blxfoifs  emse  i^ii^B 

jbijjow  i;jiw  aevJoeaiC'jcfj  naawjad  QBif^ii  oi  iasisqaLOO  ai9w,  BQiiisq  arfT 

bioO^jd  ioUbnaf  inut  io  &iioiiBO  ifofis  no  aaol  bjnow  aeuBiS  d"iuroias  affit  ad 

-J3100  aidsnosBDi  s  ad"  Mirow  i^idY^  Jjoh  ,;tiJtfi*noo  aid  lo  noilloiv  ax    ,c 

airf    ci  niB.u-Ji  oi  jTiiiiiiJioC  lo  9ir/Ii«l  Qdi  10I  sairsiX  o;t  floi;tB8n9q 

-nil  «iaw  i>3xii  oe  ss^^^utuat)  Qdi  iiidi  bsgiiirio  it  on.  si  il       .ifnaflr^oiqina 

;trfgia  ;^i  ifadj^  enoivdo  3i  ;^i  birs  ^sawsiS,  o;J  isntnir  lo  glcfaaoaBsi 

.saw  ciSoX  qM  ^Bifw  ^jof^xe   anijiiisitsb  orf-  98eo  lad^io  jcii  ilsjoiXtih  ad 

B  sd  o;J   biaii  ad  ion  Xixw  iiyjg  b9;fiiijifqxie  9xl;f  eif^B^c^noo  ifona  xil 

-ni  slorlv/  adi  'io  nox^^s-sabienoo  g  jaoti  xsaio  si  ii  aiarfw  ^dieaaq 

aiid-  ;  ;Jijl;t  Bsiitiai  9il;f  ^ibnuonns  eaonB^BiUijpiio  ddi  baa  iaamnis 

%i  xioidr^anaqiaoo  lo  BiiSBUQm  odi  bb  bdnim  emus  Qdi  bQba&ial  e9i;t"XBq 

ns  8;xi  ^driolaiddi  , ixtBoi JsXqjnoO       •ioBrtiaoQ^  add  lo  ifoBg^d  B  lo  esso 

edS  ,iisw9i9si)oM.v.oO  ^niifyaia*}!  ^VS!  Tigjbnxf  wsl  ^b  it^amea  sdanpabB 

f'^iaie,  Eidi  ai  noilesnp  arf;^  lo  sviaiosb  s&Qb  aw  doidw  ,685.111 

laoi't     bsitio  29860  adit  waivai  o;t  ,  aiolaigdit  ,"^flc?8909n  iton  pA  il 

vveiv  toeisltib  b  33ls;t  sbnil  itneliaqqs  doiriw  ,8noi;toibs/'vrfr   -r    ,';!0 

-C-" 


of  the  law. 

The  offiiiavit  att&ohed  to  the  "bill  of  complaint  v/as   in- 
sufficient  to  authorize  a  temporary  injunction,  "but  that  point  has 
no  bearing  on  the  qiiestion  whether   ijne  hili     st  .ted  a  ease     which 
would  authorize  a  pemianeat   injunction  on  a  f irfc  1  hearing.       The 

decree  is  fherefore  affirmed. 
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xfoxjiw     &3B0  B  ^Qjijje    ilid  diii  ladUdw  noidaoi^p  9fl;t  no  -^iiBQd  on 


-a- 


^'^^JeCOND  DISTMCT.^'  [  ^^-  I'  Ctiristopiikr  C.  Duffy,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  l<eeper  of  the  Records  and  Seal  thereof,  DO 
HKREBY  CEKTIFY  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  alx)ve  entitled  cause,  of  record  in  my  office. 

In    Testimony     VVheeeof,   I    hereunto   set    my   hand   and   affix    the 

seal    of   the   said    Appellate  Court,  at   Ottawa,    this ■ 

(]av  of- in   the   year   of   our   Lord   one 

thousand  nine  hundred  and 


Ch-rl'  of  the  Aiipillate  Court. 

(7721-500-5-18) 


/      ;  J  i  J  r  , 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 
111 ino  is : 

Present--The  Hon.  JOHN  M.  NIEHAUS,  Presiding  Justice. 

Hon.  DUANE  J.  CARNES ,  Justice.^/ 

/ 
Hon.  DORRANCE  DIBELL,  Jus  tie/. 

CHRISTOPHER  C.  DUFFY,  Cler/. 

CURT  S.  AYERS,  Sheriff.,iBX  v  X  e^o,  0^4-' 


/d^'n  1 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on  October 
14,  1919,  the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wi  t : 


6691. 

Herman  Johnson, 


30. 


-vs- 


ap.ueo         «15l.A.  654 

^'  *  Appeal  iroiL  winneb^cgo. 


Rockford  L!alleable 

Iron  Works,  ,^      ^ 

appellant. 


r^ibell,  J. 


On  Novenibc-r   1,  1916,  Herman  Johnson  was   seriously  injured 
while   at  vrork  at   the   iactory  for  his  eii.ployer ,  Rockford  Lialleable 
Iron  Works,  a  corporation,  anu  he  Drought  suit  against  his  employer 
to  recover  danages  for  said    injuries.     He  filed  a  declaration  con- 
taining one   count,  which  alleged  that  as  a  worker  in  r^aid  factory  ^e 
was  engaged  in  assisting  another  workman  to  transport  certain  cast- 
ings from  one   place  in  said   ilant  to  .other  pl-ce   therein;   tk?.t  a 
large  truck  was  negligently  furnished  hy  defenciant  for  that   purpose 
and  used  by  plaintiff,  which  truck  was  so  evenly  balanced  that  when 
heavily  loaded  it  was  liable   to  tip  forward;  that  defendant  negli- 
gently permitted  a  hole   to  be   in  the  floor  over  which  plaintiff  was 
requiKd  to  push  or  pull  said  truck;   that  said  truck  w^s  heavily 
loaded,  and  while  he  was  pulling  and  the  other  worbnan  was  pur-.hing- 
said  truck,  the  wheels  dropped  into  the  hole  and  thereby  caused 
the   t  uck  to  tip  forward,  and   i;hat  said  truck  and  many  of  the   Cistings 
fell  upon  plaintiff, and  certain  of  his  bones  were  broken, aiKfi   that  be 
was  otherwise  injured.       It  also  averred  that  defendant    rior  to 
said  injury  had  elected  not   zo  be  bound  by  the  provisions  of  the 
Workman's  Compensation  Act.       This  latter  allegation  was  proved  and 
not  dis  uted.       By  section  3  ofsaid  act,  t-s   amende d  in  1915,  and  in 
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«0£  .IQbb 


.o^-odouaiv,  jiiO'i^  j..J3qqii  "  -av- 

al deal  Ib?I  b'icHooH 
^aiioVJ  noil 


f)9ijj(;ni  "\j;i2j;oii38   as?;  noennol  nBiiiiaH  ,3161  ,1  ladinsvoM  nO 

alcfaailsM  Mo^sIooH  ,i9T2;oIqin9  sM  lol  Tjn(o;tofl"i   ^di  its  sl'iow  its  siirfw 

i9\;oIqiu9  Bid  ip.niiig:^  Hub  higisoid  ad  brsB  ^noiistoqioo  b  ,aiioW  noil 

-HOC  noidsiafosl:)  s  Dsiii  aH     .e3xix;(,fli    biaa  lol:  aagaiiBf)  lavdosi  o;t 
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force  at  the  tiiiie  of  this  injury,  defendant  was  deprived  of  the  defenses 
of  assuiiieG  risk,  nef3lig6nc6   of  a  fellow  servant,   and  contributory 
negligence  "by  plaintiff.       Tl-ere  was  a  jury  trial,  ana  a  verdict  bikI 
a  judgment  for  plaintiff  for  $3,500,  from  \7h^ch  defendant  appeals. 

The  evidence  authorized  t  e   jury  to  find  the  follovdi^  fncts: 
Tefendant  had  in  its  plant  feo  kinds  of  trucks  for  carrying  such 
c:.stings  ahout  the   plant.     One  was  light  .  nd  carried  but  a   light 
load  and  was  intended  to  be  operated  by  one  man,  and  that  vras     the 
only  truck  plaintiff  had  ever  used   for  that  purpose   during  his  eight 
years  of  eiaployiaent  y?ith  defen^lant.       Another  truck  was   ^   rger  and 
cani^ied  heavier  loads  and  w£.s  intended  to  he  operated  by  t^o  laen, 
one  pushing  from  behind  and  the  other  pulling  in  front.       Plaintiff 
and  one  Oastellese  v/c-re  working  together  under  a  sub-foreLic:.n    nuued 
Robinnon.      Rohin?;on  ordered  these  men  to  get  a  truck  and    move 
certain  castings,  which    veighed  six  or  aeven  pounds  apiece  and  were 
called  "rollers",  frim  that  room  to     certain  other  room.       The  only 
truck  then  in  said  room  was  one  of  these  large  trucks.       Gastelltse 
brought  that  truck  wliere  the  castings  were  t-nd  the  two  of  them 
loaded  it,       Robinson  was  a  few  feet  away  and  the  whole  busii^ss  of 
getti  g  and  of  loading     ttet  truck  was  conducted  in  his     resence, 
and  he  then  weighed  the  truck  and  contents  on  scales  near  by.       Tliey 
then  started  with  the  ^  •'■'ok,  plaintiff  in  front  of  it  with  his  ^nds 
behind  him,  pulliiv  the  truck,  and  Caste  lie  se  pushing  it.       There  was 
a  leg  under  the  rear  of  the  truck  which  would  prevent   it  i  rom  tipping 
b  ckward,  but  nothing  in  front  to     revent  it  tipping     forward.       They 
passed  through  a  doorway  into  the  next  room.       The  floor  of  that  room 
was  slightly  lower  than  that  of  the  rocsa.  from  which  they  oame .       They 
passed  down  a  slight  and  gradual  incline.       At  the   foot  of  this  in- 
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cline   tlere     m^s  a  hole  or  depression    in  the   cioncrete  floor,  six 
or  eight  feet    long,  one  and  one-half  or  two  inches  deep,  ^nd  four 
or  five  inches  wide.       One  of  t^^e  wheels  of  the  tiniok  went  into  this 
depression  nnd  the   truck  tipped  forward  and  the  rollers  fell    upon 
plaintiff's  right  ankle  and  crushed  it.     If  the   jvrj  found  these 
ftcts  established  they  made  the  case   stated  in  the     declaration  and 
justified  a  verdict  for  plaintiff. 

Plaintiff  alone   testified  to  the     resence  of  his   forei.it-n, 
Kobinson,  when  the   truck  was  obi-ained  and  loaded  and  weighed. 
Robinson  testified  that  he    left  the   room  iuiuied lately  after  giving 
the  order  and  did  not  see  the  truck  used  or  the  load,  and  did     not 
weigh  it.       defendant  assumes  that   therefore  that  part   of  plaintiff's 
case  w.'.3  not  proven.       The    jury  may  have  seen  that  in  Eobinson's 
demeanor  on  the  stand  and  manner  of  testifying,  as   compared  with  that 
of  plaintiff,  which  caused  them  to  believe  plaintiff.     ^]\ej  k.d  a 
right  to  believe  one  witness  instead  of  the  o  !:her ,  and   it  does     not 
necessarily  follow  that   f^laintiff  failed  to  establish  tk^t    jart  of  his 
case.       There  was  no  denial  that  defendant  used  the   large  truck  as  well 
C.S  the  siiiall  one   in  removirg  castings,  c:nd  that    the  large   truck  was 
the  only  one   in  t'nat  room  at  the  tiiiie  the  order  w.ts  given,  and  that 
plaintiff  }iad  never  used  the     arge  truck  before.       Plaintiff  testified 
to  the  exisrence  and  c'aractrr   of  the  hole  or  depression  in  the  floor 
of  the  second  room  and  do  did  Ryder  who  visited  the  place  with 
plaintiff  on  Sunday  between  three  and  four  months  later  when  the 
undisputed  proof  is  that  the  floor  was   in  the  same   jondition  as  at 
the  time  of  the  accident.       Gastellese,  u  witness  for  defendant, 
testifyirg  through  an  interpieter,  at  first  denied  that  there  v/as  a 
hole  there,  but  on  cross  examination  (not    &lly  brought  out  in  the 
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abstract)   testifier]   ttet  therw  was  a  hole  or  "epression  at  th.  t  place. 
This  Tras  denied  by  Perns,  head  foreiuan,       Robinson  was  a  witness  for 
defendant,  hit  was  not  as^ed  as  to  the  existence  of  this  hole  cr 
depression.       The    jury  could  hardly  fail  to  find  for  plaintiff  on 
this  question.     No  one    testified  that  the  existence     of  this    de- 
pression m.s  the  direct  cause  of  the    dumping  of  the   castings  rnd  of 
the  injury  to  plaintiff,  but  the  jury  could  reasonably  infer  that 
from  tho   facts  proven.       A  verdict  for  plaintiff  was  warranted     by 
the  evidence, 

r-efendant  complains  of  two   insr^ructions  given  for  pliiintifi. 
They  are  not  numbered  and  are   too   lengthy  to  be  inserted  hv.re.     It 
is  claimed  th  t  one   of  them  assumes  certain  facts  as  proven.     Before 
that  part  of  tbs   instruction  it  iv/ice  used   the  exi.ression,"lf  you 
believe  from  a  preponderance  of  the  pviden^;e."       It  was  not  necessary 
to  repeat  that  esrpresp.ion  before  each  one  of  the  separate   facts 
stated  in  the  instruction,  as  held  in  numerous  cases,   including 
Ladd  v.Pigott,  114  111.  647;  Gerke  v.Pancher,  158  ill.  375;  Fitzgerald 
v.Benner,  219  111.485;  and  Schmidt  v.Kun-us,  234  ill.  578.       The  other 
instruction  given  for  plaintiff  authorized  the  jui-y  to  finu     for 
plaintiff  if  they   believed  from  the   orepondaance  of  the  eviclence  that 
plaintiff  was  injured  and  that     said  injury  was  the  direct  result  of 
an  accident  and  of  defendant's  negligence  as  char-^ed  in  the   declaration. 
This  is  supported  by  Oommonwealth  illectric  Co.  v. Rose ,  214  111.5-1-5. 
It  is  to  be   r6i.Lenijered  th  t   if  Gastelfee     was  .Jso  negligent  or  if  the 
incline  was  wide  enough  so   that   v'laintiff  could  have  kept  out  of  the 
hole,  still  the  negligence   of  the   fellow  servant  e. nd  the  contributory 
negligence,  if  any,  of  plaintiff,  are  not  defenses  available  here. 
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It  is  claimed  the  daraages  ere  excessive.       T'efend.ant   filed 
points  upon  its  motion  for  a  new  trial  :..nd  did  not  therein  allege 
tlBt  rhe   damages  were  excessive,       Th  t  point   is    thereby      /aived. 
Odin  Goal  Co.,  v.Tadlock,  21o  I11.6^/i.       It  did  stale    that    iiie 
verdict  was  contra rj/  to  the  evidence  -nd  the    Law,  "buttlfet  did  not 
present  this  question.     C.L.S.&  E.Hy.Oo, ,v.Cukravony,132  lll.App, 
367.       Biit  vie  do  not  regard  the   daiitiges  as  excessive.       IVo  bones 
of  plaiatiff  s  ankle  were  hroken.      One  of  them    -rejected   tlirough 
the   flesh  at  the   time  of  trial.     He  suffered  much  pain.     He  con. id 
not   thereafter  do  any  work  which  rear^ired  him  to  stand  long'  upon 
his   feet.       He  was  ?'tle   to   :arn  thereafter  much  less  wages  tlian 
before   the  injury. 

We  find  no  reversible  error  in  the  record  .-nd  the   judgxaeni. 
is  therefore  affiriued. 
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STATE   OF  ILLINOIS,    \ 

SECOND  DISTRICT.  )  ^^'        I,  CHRISTOPHER   C.   DuFFY,    Clerk   of   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing-  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 
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Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 
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Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 
111 ino  is : 

Present--The  Hon,  JOHN  M.  NIEHAUS,  Pres idii^  Jus t ice 

/ 
V    Hon.  DUANE  J.  CARNES ,  Justi^l 

\       Hon.  DORRANCE  D I BELL,  Jus/ice. 

I  CHRISTOPHER  C.  DUFFY,  cierl 

',  CURT  S.  AYERS,  Sheriff 
\ 

\ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
J:.;!  „,  -J   iJiJ     the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Gen.  No.  6635 

Catherine  Risk,   appellant. 

vs  Appeal  from  ^eoria. 

Albsrt  Sleyman,   appellee 

NiehauB,  P.  J, 

The  appellant  Catherine  Risk,  "brought  'his  suit  in 
the  circuit  court  of  ^«oria  Ccurty,  against  Alb'^rt  Flcyman 
the  appellee,  'or  an  alleged  "breaoh  of  promiae  to  marry 
her;  claiming  also  t^at  the  appellee  seiucel  hsr  under  *he 
alleged  promise  of  marriage;  i-nd  laying  her  damages  ir  the  sum 
of  $35,000.00.   There  was  a  trial  by  jury  which  reeultsd  in 
a  verdiot  for  the  appellee,  on  v.hich  the  court  rendered  judgment 
in  bar;  and  from  thia  juignr.ent  an  appeal  ie  now  proeeouted. 

The  appellant  was  a  witness  in  her  own  behalf,  and  testi- 
fied that  she  was  a  rcsiient  of  Charlestovm,  T7est  Virr^inia; 
that  she  ?fas  a  Syrian  by  birth,  and  first  came  to  this  country 
when  about  four  years  of  ago;  that  ahs  afterwards  returned  to 
Syria,  but  a^ain  came  to  Amerioa,  v/hen  about  eleven  years  old 
to  live  with  her  brother  at  Fort  TTayns,  Indiana;  and  t'lat  she 
lived  with  him  there  about  eight  mor.ths;  that  she  and  her 
brother  went  about  t"  rough  the  country  peddling  roods;  that 
at  the  age  of  fourteen  she  was  married  to  a  man  in  Fort  '^ayne 
Indiana,  but  lived  with  him  only  four  days;  and  that  afterwards 
he  obtained  a  divorce  from  her.  That  after  skii  itxiA  that  she 
lived  T.'ith  her  brother  at  Spenoerville,  Ohio,  clerking  for 
her  brother  xintil  he  sold  out  his  store,  anl  tlen  she  and  her 
brother  went  out  on  the  road  a-:;ain  peddling  through  Ohio  and 
Indiana  at  different  places.  Finally  at  the  instance  of  another 
brother,  she  went  to  Charleatown,  West  Virginia,  firot  clerking 
in  a  dry  gools  store,  and  then  again  went  out  to  peidle  fancy 
work,  oriental  work,  and  different  kinds  of  laoes  which  she 


^d'c 


«^.        -^      ^    :^  _,  eS88   .oM  .nsO 

.£iTOs?  ittoi^   I.'seqqA  ev 

99xl9qq£      ,flj8fflX9l2   *iadIA 

at  Jiue   Blri.t  Jrigx/otd'  ^^bIH  enlrtsrfJjsO  tiiJsXIgqqjB  eilT 

n,£ffiYr^X3   d'lf'cfXA  Jsni^g-t-'    (Y^iiJoO  aiToeT  ^o  truoo  iiuotto  9xl;t 

YTijem  ocf     eelmoiq  '^o  do^siof  togeil^  n£  io1    ,d9lleqqj5  9dt 

srl^   ictm/  if?rf  t9oul;9E   goliaqqfi  sxlt  j£rf:f  obL&  gnlmi^slo    jaed 

muB   en'cf    ::x   aeg^ffijsl;   isri  ^niY-sX  fcn-s   jeg^iiT^ra  lo  eelmoiq  i'8y9li£ 

fli  tstluBui  rfolrfw  Yiij't  ^cf  X^iit  js  e£V  sasriT      .00.000«ae$  lo 

i-nsrn^JfcjJi;  Jb9a9in«t  ^luoo  Silt  rfolrfn  no    ,e9lXeqq£  sn*  10^  tfoXtaev  £ 

.JbsJuogeoYO  ivoa  si   iJgqo^  na  if-nsmgfi/C' eldt  moil  "rflJ3  jijocf  at 

-ttBQf  tna   «lli3ff{>cr  mr^o  isrf  nx  easnrf'Jtw  «  a^w  tflJBlIsq^.js  erfT 

;j8lrflga2V  ^eaV/   ,nwo*e9Xi£rfO  I0  tatttast  *  ajsw   arle   tsdi  tsti 

^iJnjJoo   sirfJ  o;f   emso   teiti  basi   ^di1i(i  x'^  a£ti^B  £  Sjsw  srfa   *£x{:f 

o&  t^m.ut9^  atTfiwt9c^^-:•  sr'Q   f£d;f    l^S-^  lo  stj^o^   luo'i   ituocfjss  rf9n'v? 

£Xo  B1JS9Y  nsvgXs   ;ti;od£  xxf^.'fv.-    ^^iot1Q!ilk  of  am^o  ittB-:^£  Jjjcf   i£tix8 

Qde   i&:'i     tia.ii   [■aastlal    jSuY*""-^  tTol  its  t^dtoid  r^d  d&tn  9vil  ot 

•rsrf  £)iije  9r(B   j£rf^    ;arft:iom  txlglg   tuocf*  stt^di   mtd  d&tn  tQVti 

f£di   letoo^  r^niltlQq,  ^-ritru/oo  9ir.-r  fTgwoi-'*   &sjod&  ^'riaw  xerfrfoii^ 

9nY£''^  i"to''I  at  nam  £  o*  i^siii-am  sjbw  exia  ngs^iuol  lo  egjs  sdt  *js 

afcijBWi^.+l^.  ^jsr'''  !:Tv;.'ol;   xtfol  i^Xno  mirf  rf*lw  iisviX  ;fud  «AnjeitnI 

erfa   cfjsaM   fc»x2i jits  *£rfT   .led  rnorrl  goiovlt   £  fcgnijscfdo  9rf 

%.        10^  snliisXo    ,oirfO    ,8XIivTQon9qS   &£  tsdi-osd  red     dttvi     fcevjtl 

13d  tas  9ffe  ^9:-':^  Irije   ,9io*e  eirf  jfuo  fcXoe  s:'  Lt*mj  lerfrtoacT  asrf 

fcrua  olxfC  d^MOidi-  -gatLblaq  ttt-B:^^  t£or  edi  .        d-iisw  aerfJoicf 

x9ff?oa£  ^0  eorr^Jsnl   sr::f   d-is  ^J^-^'Sfxif      .a904sXq  taorstttt  tA  jsnjsitnl 

^nisIocsXo  iJ-Diil   ^stat-griY  d-esW   ,rtwoteeXiJ3i-fO  o*  *nsw  sda    ,ieri*oacf 

Yorrjsl  eXtlaq  o;t   tuo  tns^  at£-Q£  n9rf.t  tris   .eaoJe   efcoog  y^  -s  ^-^ 

srfe  riojirfvT     bqojsX  "io  striii  *nea9"ilil  tnjs     .allow  l£:ta8iio    ,iTow 


oarriedin  a  suit  oaae.  Ani  she  was  living  in  Char'estown 
with  her  brother,  v.'hen  she  met  the  appellee,  filbert  Sleyman 
and  she  olaima  that  very  shortly  after  she  had  beoome  acquainted 
with  him,  ha  wrote  a  letter  requesting  her  to  come  to  his  store, 
which  ahe  finally  lid;  and  that  afterwarda  he  male  various 
other  appointraenta  with  her  at  Charleatown;  that  on  hia  soli- 
citation aLe  went  to  his  room  in  Charleatown  several  timea 
and  that  in  hia  rooms  at  Charleatown  he  repeatedly  promised 
to  raarry  her,  and  also  had  sexual  int-^rcourae  with«x  her; 
that  afterwarda  ahe  went  to  ^Im  a^  hie  request  at  Gallipolie 
Ohio,  and  that  he  promised  to  urry  her  there;  that  she  stayed 
with  him  several  daya  and  that  they  XKxk  had  sexual  intercourse 
at  that  placej  that  afterwarda  she  went  to  Wheeling  ^est  Vir- 
ginia, und  he  promised  to  marry  her  at  that  plaoe,  and  they 
had  sexual  intercourse,  and  lived  there  aa  man  and  wife. 
She  also  testified  that  he  promiadd  to  marry  her  at   different 
other  placea,  incluiing  Pock  Island,  Davenport  ani  ??oria; 
and  that  in  .lavenport  and  Rok  Island  tliey  lived  together  aa 
man  and  wife  at  the  hotel  ar.i  at  private  houseaj  and  that 
he  promise!  to  marry  her  while  she  was  visiting  him  at  Peotia 
where  he  at  that  ti:ne  waa  engaged  in  the  ori3ntal  rug  busineaaj 
that  he  did  not  keep  his  promises  to  rr.arry  her  at  these 
various  plaoee  giving  one  reason  or  another  '"or  not  doing  so; 
and  that  at  Peoria  he  said  he  would  come  to  Charleatown  and 
marry  her  therea  and  lii  not  do  so.  The  appellee  denied,  that 
he  had  evsr  male  a  promise  of  raarriage  to  the  a.-'pellant  at  any 
time;  he  also  denied,  that  he  had  had  sexual  interoourae  with 
her  as  testified  to  by  her.  The  appellant  is  apparently 
oorroborated  by  evidence  going  to  show  that  3he  and  the 
appellee  lived  together  aa  man  ani  wife  in  iifferent  localities, 
where  the  appellee  had  pursued  hia  businesa  in  oriental  ruga; 


n«e(nYOlS   &i.?^dl<BL   ,9Sll'9qq^  6ff:f   (tarn  ferfeTrerTw  \r9d&or(S  19X1  rf*iw 

.sTo^e  8lri  Ov-t   ©moo  ort   isri  grxli-asup?!  Tsi-jsl  jb  sJoitr  sri-  »ajirf  rit-iiv 

euo/xav  Rf^i3m  Qff  ali^jwtce^ljs  rf'^rfj  inij   ;i)2i:-   \(XIjBnil  sa'e  xJoiriw 

-iloe  eixf  no  t^dt   (nwoiJesIiJsriO  tJ^  zsri  rt^Iw     B*a9m*nloqqfi  ned^o 

@%mi&  LS10-V3B     nwod'eeliisrfO  ai  mooi  bIA  ot  *^8W  ©uB  noiiJ-ai'jto 

tseijnoiq  YJ^s^-ESqsi  9rf  ffwoJesIajBriO  ;>"£  amooa  ejtri  ai  t^dt  has 

[ted  xxdtt'i^  eoruaoroial  I^ijxee  tai  obX^  bns   ,a9d  x'^^-^"".  o* 

tilloqlLLsO  *£  i'Qeup;?!  aid  t-e  aii^  o^  ;^«ew  arfa  ajba,6i??9^tja  &aiii 

JfceY^^e  9''^''  ^-sf^   (©■xerl.t  lorf  Y^t^-^    ^J"  tQsiiHaxQ,  9rf  *^;J-_  I>n£   ,olrfO 

eaujopisd'nl  Xjsuxse  t-srf  tjiax  ^jerf.v  ^^jid-  4>nj3.  ax«et  Xjsievas  mid  dftv 

-tiV  tB?)f  ^njtXoariF  o*  ^n^w  srie  6Jb:t-6Y;i9*^j3  *£*I*   jeoaXq  *«il*  *js 

XBiii  li£   ,eo>6lq  t-edi  t&  larf  ^iijsm  o*  tsaimoTq  9d  bn^   .jslalg 

j-flQX^llit     *a3  aeri  yitat.  o*  bbeimottq  sd  isdt  l59i!l;Jt*os*  oaX-s  oriS 

.  ,  islrozl  Lnv3  i'ttoqnsvjsQ   ^JbaalBl  ;JtpoH  gctltuXoni  ^aeOiBX.cj  lari^fo 

aa  rtsri^agoi  lievlX  ^s*-^  £ifl£XaI  ;}towH  X;ajs  ^ToqnevjsG  ai,  tf'«ri*  p>aJi, 

tsdt     ttiji  (eaauoff  aif^viiq  *jg  Lr^£  XeJorf  erf*  (f^  ellw  Xjajb,  fljear 

£ito«<I     *£  mid  gnljfiaiv  a*jr  axfa  sXJ:;fw  leri  xtrtaai  o*  iaaimoaq  erf 

;a88aJ:auo'  gua  i^^aeXto  sn^  ai  Jbagjagns  aj8W  amid-   Jjsxl*  tA_  ad  »3»rfw 

,     , .     aaadrf'  t^  xad  X"^"^^^-  ^"^  asBlmoiq  aid  q9©3{  Jon  til)  ad  &£dt 

;oa  ^niot  *on  lo'-      xad^oaA  xo  noa^ei  ano  girivia  aeo^Xq  euolx^v 

bn~Q  xTwoJaali^rfO  od-  amoo  Ixuovi  arf  Jbi^a  a^  jsixos*?  iJ"j3  t£ii 

^  jBii*    ^isiaej;  asXXaqq^  arfT     ,oe  ol:  *oa  MJf^  Ishj^  »aa8rf*  lod  ^ii-i^m 

^rus  iJ-B  tf-njsXIsq-j^  arfcf  o*  agjaiittaa  V>  aaimotq  £  aiuein  isya  fc^  oxi 

diiv;  aetu/oo^teirii.  X^uxsa  fcjsrf  Jb^ri  arf  *iexW    ,i)8iasl)  oaXfi     s4   jeini* 

,     -.-.     ^XJnstc-sqqjs  at  dnjsXXsqq*  .9xfT    ^f%^d  xd  oi  k&tlltaat  aa  aerf 

'     ©diJ  inje  eria  4-jBd*     woila  ot  sfltoa  .aonsJfcive     ^cf  Jbe^jstocfoaaoo 

,a9i*lX£ooI  ;{-nsTo':"iii   ni  eliw  Jbaa  ojem  bjb  ,aarf*S3gt  IjaviX  o.eXXsqq* 

jssiJi  Isinelno  at  ssaaiaiicf  eixl  -Leueijuq  Jb^  ©tfXXaqqis  Qd&  atedfi 


but  upon  the  vital  question  in  the  oaee,   aa  to  whether  there 
was  any  promise  off  marriage  bst'.veen  the  parties,  the  proof 
r.3ats  almoat  entirely  upon  the  teatimony  of  the  r^^apective 
parties.  A  number  of  postal  cards  ani  letters  Thich  passed 
between  the  parties  f.irough  the  mails,  from  ^hs  tirre  o*  their 
first  meeting  to  t"  e  time  of  her  final  visit  at  ^"roria,  were 
intro.iucei  in  eviienoe  -nd  are  attached  to  the  r'^oord.   There 
is  nothing  in  this  oorresponience  however  from  (vhioh  the 
inference  could  reasonably  be  dravm  th.at  a  promise  of  marriage 
existed,  though  they  io  present  evidence  of  intimacy.   In 
this  state  of  the  proof,  it  was  clearly  -t-he  province  o"  the 
;Jury  who  are  "-he  julgea  o*"  the  credibility  of  'vitnesssa,   to 
de"^ermine  which  of  the  arties  was  mcst  worthy  of  bflief  as 
to  the  promise  of  marriage.   It  is  clear  that  t;;?  jury  Jii  not 
believe  the  appollant's  testimony  concerning  the  promises  of 
marriage  which  che  claimed  had  been  made  by  the  appellee;  and 
under  these  circumstances  f.ie  jury  Tjzrr-   warranted  in  finding 
the  iosues  for  the  appellee.   This  court  woul:l  not  be  justi- 
fied in  holding,  that  t'ae  jury  shoui- i  auve   taken  the  testimony 
of  the  appellant,  aa  true,   and  that  they  ahould  have  regarded 
the  testimony  of  appellee  as  untrue,  and  +he  finding  of  the 
jury  tpon  the  vital  and  contested  question  in  the  case  can- 
not properly  be  held  to  be  T.anifostly  af-ainst  the  weight  of 
the  evidenoe,  and  ahould  not  be  set  ii.eiie  on  that  ground. 
Complaint  is  made  about  alleged  improper  remarks  Of 
oounael  Cor  aopellee,  both  in  the  opening  statement,  ani  in 
the  closing  argviment.  SoTie  of  these  remarks  of  which  complaint 
is  made,  appear  in  an  af  f  i  lavit  which  was  nr.ade  by  'he  appellant 
in  support  of  her  motion  for  a  new  trial;  and  some  of  the  re- 
marks objected  to  are  set  up  in  the  Bill  of  Exceptions.  Those 
set  out  in  the  affidavit  are  not  properly  befor-  us  for  con  sid- 
eration  b«?oauae  the  affidavit  is  not  made  a  part  of  the  Bill 


i)9eBBq  ffotrfw  aa-8*:f9X  ia^  ais^jeo  X-J?aoq!to  aocfaiwrt  A     .asij-ajsq 

©la'Sif   ,«i:tOf*?  .i"^  :t'J:eiv  XjsnJtj:     wxl  lo  wolcP  sad   o*  gnirf-etsm  jfaiii 

sisrfT     »broor^r  erf^  o*  i;&ffojst:f^  otjs  i?fT.u     ©onsLive  ni  jbaowboi^ni 

©ri^  rioiriw  ffioal     ic©vs7/oil  aoaoiaoqasaioo  eixl*  xii  gnixftfoxi  si 

sg^lTTjcjffi  ^o  eeimotq  s  t£di     nwjBii.'  ecf  ^Xcfjaaoe£?>i  IL^joo  ©oneaelcl 

xrl     .YOJsmi^fnX   'lo  eon©tiv&  ^fnsesaq  ot  ^erfi^  xfgvojrfj   ^b^t^lxo 

-»dt  "io  ©onivoiq  erf:^   i^Xiadfo  BJm  ti    ,iooaq  arfi^  lio  ei&ia,  Bliit 

ot     ttesBenJiw  'lo  ^Jiiicfileao  exft  ''.o  eagiwt  ©^^  ©''t^  o^^  T"X^t 

B«  IsiX'^cf  lo  xrf*^o»   *8oin  SJ6W  weii-ijBc   erf*  lo  doixiw  ©nlaistftii 

;ton  tit   xiul  Qdi'  &£iit  r^ejio  si  JI      .ds^sliijsm  "Jo  aeJtmoTCQ  axii"..  0* 

lo  eeeiffloiq  9d^  •gaiareoaoc  \u0aitta9i  a 'rf-neXIeqcL*:  oif*wi©y©liifttf 

tiUi   {©6XXsqqj&  ©ri-t  ycf  ©JbistB  a»e(i  h^ai  Jb«mi«Xo  i©xfe  ri&iritr  ©gfiiiiJSffi 

-X^at/t  scf  ton  XXi/ow  Jtiwoo  airfT     .©sXiaqq*     flirii'   xol  ©eussi  ©rfl^ 
Yiiotnl*89*  ©jri^  n83fjsd-  ©vari.  tI<forfe  ^Tu/t   ailtf     iAiit   ^-gatliod  al  ball 
b^tisi-g^t  BV^d  fcXi/offa  ^ei-id-  *££i;f  LajB      ,8«t*  •«  ^*n»XX©qqfl  s 

©jrf*  1:0  acXtflil:  Bdt  ta£   ,©JL;n#nii  ©.e  ©©XX©q5fe  lo.  itnofflX*8s*  ©rfrf- 
-n^o  OBJoo   5f';t  ni     aoij-eajjp  Jb©5f©«d'noo  fcoa  X«:Mr  ©rf*  «oq*  Ytci/t 
.     lo  *rfsX©w  8x1*  *8ni4!s#,    YXtselifl^sc  ©rf  ojt     JbXsri  ©of  yXiaqo? 

.tnruoig  ;tjBrf*  no  ©tie**  ^©a   ©cf  *on  tXjuojcfe  Ln&     ^ooflsJbiv©     ©-iJ 
ito  B3Ji*m»a  •recroTqai  i,©g9XX*  d^i/ocf*  sjb«m  ai   ^fii-sXqrooO 
nl  tnvs   ,J^rt9fc^3•,atB  gfllnsqo  ©rf*  nX  ritocf  »©©XI©qc3«  10^  Xoanuoo 
.tcci^Xqinoo  rioirfw  lo  ©af^jsm&i  a6ari;t  lo  ©aioS ,  *Jflefla;3i«  gnlBoXo  ad* 
d-rtjsXXeqofi  ©ffl  xd  ^t&m  ©^w  rfoMp     tiVJsilXllJB  n^.^iiJje 

~et  sxf*  lo  ©woa  bfl^  iX«i?*.  w©n  «  7oi     noi*o«  tad  lo  jfioqqwe  ni 

asodT    .8xxciJ-q©ox3  lo  XX^S  ©:i#  fli   qu  *8e   9i£  0*     tQifoacdo  eaiifiai 

-tie  aop  Tol    .au  snolscf  ^Xiaqoaq  toa  e%£  iM?j8fcill«.  tfuo  *©a 

Xixa  erU  lo  tisq  £  et^sa  *oa  ai  *jtvasf  ill£  ©ri*  ©aufioed     no2*-i:r9 


of  Exceptions.  Tiat  ooourred  in  tha  prc-aenoe  of  the  julge  at'~ 
tha  trial  of  a  case  muet  be  shown  by  hi  a  ovm  atatement  in 
the  Bill  of  Exosptiona,  and  oam  ot  b-:  shown  by  affidavita. 
People  V  Capello  383  111.  542;  People  v   Cowan  283  111.  308. 
The  court  auatainod  appellants  objeotiona  to  the  r'^marks  c".  oitnel 
to  be  improper  which  t^re  set  out  in  the  "bill  of  exceptions. 
Ani  there  ie  nothing  in  the  record  to  show,  that  tlie  jury 
considersd  the  rf;rr.arks  of  oouneel  which  were  rul°d  out  by  the 
court,  nor   oee  it  appear  that  they  could  have  had  any 
material  effeot  on  the  deliberations  of  the  jury  in  determin- 
ing- tha  vrucation  whether  or  not  there  was  a  promise  of  marriage 
exiflting;  betwesn  these  partieej  and  ao  not  therefore  furnish 
a  proper  basis  for  ^)i?.   rrversal  of  the  jud^rvient.  '•  appellee 

..  -Appellai-.t  argues  t  at  the  court  erred  in  allowing  the 
deposition  of  fl,   G.  BarnharA  to  be  read.  The  reading  of  the 
deposition  was  objected  to  on  the  ground  t'  at  the  appellant  had 
consulted  Earnhart  as  h-r  attorney,  and  therefor-  that  the  * 
statements  sV.e  made  to  him  were  privileged  oomirunicatione. 
But  appellant  did  not  offer  to  prove,  in  support  o^  h«r  objec- 
tion that  Barnhart  waa  in  f.ict  ^'nc  attorney  of  a-^psilant  at 
the  time  she  male  the  state'nenta  in  question  to  him.  Nothing 
appears  on  the  face  of  the  deposition  itself  to  prove  that 
the  conversations  between  ^he  appellant  a.nd  Barnhart  testified 
about  were  had  between  attorney  and  client.  Tinder  these  cir- 
ourastanoes,  the  court  --ropsrly  overruled  the  objection,  and 
allowed  the  deposition  to  be  read.   It  is  true,  that  the  app- 
ellant afterwards  in  rebuttal  testified,  that  she  had  consulted 
Barnhart  as  attorney  and  that  she  had  the  conversation  re- 
ferred to  with  him  as  his  client;  but  no  motion  was  made  after 
that  to  '^xolude  Barnharts  evidence  from  the  jury,  and  so 
the  matter  remained  with  the  jiory;  and  under  these  circumstances 
.;at  £ita.ta  . 


aJt  tciStR\Q^.iiiB   a»70  eirf  x^  awoxia   acf  ;tei/ni     aa^iso  js  "io  XaiiJ-  edd' 

.ajfxvAtill^s  \(i     mvona   3cf  ^oan-so  In^   ,8noX*qsoxJr  lo  ilia,  ©ri;t 

.80o    .XXI  S8a  ii£woO   V  siqoe^   ;S^?!.  .1X1  S8S  oXIsq^O  v  elqoe^ 

ismli  i'o   Brfi-amf^i  9if+   o*  8fl0lvO0j;cfo  atfrtfiileqq^  i-snijsifei/e   Jiuoo.  exiT 

•  anoiifcooxa  'lo  Xlicf  add'  ni  rf'juo  i en  pis  rfojtifvr  aeqojiqml  acf.  o^ 

■\:ii/{;  3ffi+  *j3rf*   ,worfe  Oct  tioos"!  edt  at  arcXrfcfon  ai  ©nsrit  tnA 

Qdi  vd  .+U0  ijeXiri  eiaw  xfoiilw  XaenjJoo  lo  a^fi*.-*!©!  ©ill*  Xsaisilanoo 

Y^if-s  iiJ3ri  avjsfj;  bluoo  \&/ii  tsdt  iJ9©qq-e  *i   aao;      aon   .sfTiiOo 

-nimTS^af;  al  ^f^ui;  aii:t   *o  aao^jf^iscfxXafc  eJ*     no  Joalla  XjsiiaJ-Jsra 

asjBjtttTjsm   ao  aaimoiq  s  e^w  shan't  *oa  •xo  xarf^ariw  xioirf'Bajjw  ad*  gaX 

deimiul  aaolaieu*   ioa  ob  £>a£  •  jeaii"i^q     aea*!;^  naswtfecf  gnld'alxa 

.tnamgJbi/t  erf^   "io  Xjaaigvm  ad:?  to^  eteosd  aaqoiT  .a 

•    Bdi-  grtjtwoXI^  fxi-.Ieiie   iiuoo  arfif  *A';^  eaxjgijs  rfrtjaXXaqqA 

ad*  Jo  ■gttltasii  adT     •£i«eT  ad  oi     Ai^dn^jsa  .0  .W  ^o  noltfiaoqaJb 

tsd  .:tfl«ireqq*  8ri.t   **i:iJ .  Jbm;oTg  adJ-  ao  o;t  ta:fo9t<^o  esw  noicfiaoqai 

;    adc?   ;t«r(t  '^loltsiied.l  Lxtjs  ^^o^lO'*'^*  l-^  8^3  ^^.'.dxrx^S  ijeJXuenoo 

;  *  ♦•noi*£oi:fljjmmoo  tegaXivliq  siaw  mid  o*  afcjBm  ©^     a^namad-ste 

-o©(;do  leri  lo-  ^ficqqwa  cX    »avoiq  o&   r alto  to (i  bll?  ta^lLeqq^  tuS 

*-B  #n«XIeqqj8  to  '^anio^f^js  a'-^   Jojsl  al  »&v  fa^dnx/^a  J**:*  noi* 

•^ntd&oM  .raid  o:t  noitaaup  xii  ata'^nfuf&ia   9iit  jal-afir  ade  ©ajXi  e>ci' 

tJidi  ovoiq  o&     IXao^i  noXJiaoqaX   ©d*  to  ao^t  aui   no  aiaaqq^ 

baitlJea*  rfaanmtjsa  isn^     cfn«XXaqqji  Qdi  iieew^ad'  anoit^enavnoo  8d>-t 

-tio  ©aadi   nQtnVS  .itnffiXo  Xn^  ^jamod'ti)  nsawj-^^cf  tjsd  aiew  :fuocf« 

X)jtig6   tflpJ:.toa(;ciro  sd.+     bQljJirrvo  xlr9qorn  *ai;oo  ad.t   ,BOOfr£jBiEi;o 

-qqjs  ©d,t  ^wsdcS-    ^9UTi  &t  il     .jbjsaa  ad  o*  noXd-ieoqeXi  ad*  fcewoXXfi 

Xj3*Xus«oo  i%3d  9.'(8  tsdi   «Jb©Xti*a5d-  i^ttudBi  at  aX)i-8wae*!t:j5  ^njsXXa 

-SI  noi^.ee'javnoo  a-f*  h&d  odOi  .teiii  bae     ^anao***  ej3  ttsdaisE 

X'-r&JA  wJC£m  B£V)  aotfosi  oa  tud  jJaelXo  aid  a ^  aid  ri*lw  o*  fcaixal 

:.„,    oa  ba£  ^xztsj;,  Qd&  c^orl     aoastiv^  eitMarsE  ©JbwXr.  t^d* 

aeon-B^afiiuoiio  (seed*  Ttefcw  J^«*  lY^^^C  *^*  d*iw  ijoai^rnei  'xei'^'-eai  od* 


appellant  must  be  coni3ider6i  ©a  having  \vai«ei  his  right  to  have 
it  excluiel  from  the  jury. 

Obji^ction  -fiixa   also  n-.ade   to  a  •^i.rt  oi"  an  answer  whioh  it  is 
claimed  was  volunteered  by  the  viitnese,  namely,  that  the 
appellant  in  h'^r  oonveraation  ??ith  Barnhart,  never  at  any 
time  otated,   that  the  a-vpelles   hai  '-romisea  to  t^rry  her. 
No  objaotion  wua  mala  xt  tkii  to' thig  at  the  time  the  deposi- 
tion waa  taken  by  *-he  appellant,   -rho  was  repr^3'=ntei  at  that 
hearing;  and  'hia  objection  ahouil  properly  have  been  Tiade 
at  that  time;  but  aypellant  ahoull  ht  least  have  raised  the 
question  before  the  trial,   which  he  could  have  done  by  a 
motion  to  suppress  t:  e  leposition  or  that  part  containing 
the  answer  which  .fas  object oi  to.   In  this  -^ay  the  appellee 
would  have  been  gi  'en  an  opportunity  to  re-take  the  deposition 
and  get  the  henefit  of  this  eviisno©  by  propounding  a  proper 
interrogatory. 

Appellant  complains  of  the  giving  of  several  instructions 
for  appellee;   one  instruction  aoeoially  objected  to,  is  to 
the  effect,  that  if  the  jury  believed  from  the  eviience  that 
there  waa  a  mutual  cromise  of  marriage  between  +he  parties, 
and  that  the  sole  ai^d  oily  consideration   for  such  promise  o* 
marriage  was  sexual  intercourse,  *•■  en  had,  or  to  be  had, 
that  their  vorlict  should  be  ir  favcr  of  ^\\e   arpellee. 
Under  the  holiirg  of  the  Supreme  Court  in  July  v  fiterrett 
153  111.  94,  no  error  was  committed  in  the  giving  of  this 
instruction.  Another  instruction  complained  of  is  to  the 
effect,  that  if  the  jury  believe  '  from  *-be  eviienoe  that  the 
appellant  had  been  an  innate  of  a  house  of  ill  fame  prior 
to  the  appellee's  acquaintanos  rfitn  horae,  ana  T,nat  inis  fact 
was  unknown  to  the  appellee,  and  that  he  had  entered  into  a 
mutual  promise  of  marriage  while  ignorant  of  such  fact, 
that  in  that  state  of  the  proof  the  appellant  could  not  hold 


.iCiJ^C   ©rl*  moil  i)a£)0lox9  *i 
si  it  rioirfw  issfBnjs  iija  *o  rf'i-a;;  jb  oi^     ©£^#01  OBlje  e£V8   aoii^osi;cfO 

erf*  (t'^rf*   ^xXam^sn   tSesn^iit  arf>t  ijcf  JbaiaaitmjXov  a^QW  bemlalo 

y,aA  iJSi  isvan   ^Jtjsdflti^a  dtiTi     aott-HBisyaoo  T'*d  ai'taaLIsqqe 

•  isri  ^itiim  oi     b^&Jtmota  b&d  eeXCB'Taa  orit  ifsii*     ^b^tnia  siolt 

-laoqst  eri*   smli-  3di   t-6     aidt 'u  "jb  si-em  a«w  aoi*oe|;cfo  oH 

d-jan*  d-^  JceJn^E'STqsa  sjsiw  odv      t^n^illsqqij  sxi:*  ^cf  aa^&t  e^st  aott 

sfcati  nssrf  9v*jrf  Y't^6<?oi<i  Liwoxle  aold-ostcfo  eirf*  haa  iafliijecrf 

A  yd  Qaob  ©yjerf  tXuoq  arf  ffoiriw      ,Xj5ixJ'  9rf*   stolid  aottsoup 

^alnl-G^aoo  Ji-aq  d-^-lt   10  rtO-L*isoqei   sii     aeanqqiTE   ot     xioitom 

salisqqjs  ari*  •<[.aw  airi;f  al      .ocf  LsjfoeQCfo  8.s>«f  xJoidw     lawaxijs  edt 

asqoi:;  £  gnil-mjoqoiq  \^(S  aoasl.ivs  eXri^^  !ko  4"ilsnarf  eri*  tfag  Ijajb 

,  .    ..^  _         _>,,,  u.,  ,,  '■:v'. ', ■'  •   i»^ia:'"J380iao!J'ni 

anoii-oija^BcX   X^isvea   to  :^nlvl-g  9dt   ^o     ani^Xqaioo  ta^iBqqk 

oi     eX    ,0*  t8;?03utf0  Y^''^'io®°6  aci&ovitanX  ©no     ;a&£XeiqqjB  xol 

t-'-irff  aoneiiva   $di-  moil  Xev&XXecf  ^i^t  «'-f*  '^'^  tJ^dt   ^toella  mrf* 

^asXd'i^q  srft  n©ov.';fecf  ©gjsiiiiiai  lo     saXmoto   Leutum  A  bjsw  siaif^ 

"o  eaXmoio;  doue   xol     noi^-eieXXefloo  ^Xio  fcsj-  axoa  srfd-  J-^rTif  X-rcjE 

jfcjBXl  90'  0+   10    ,X)jei(  a9d&   ,.a»iL'OGi"?*nX  Ijauy sa  bjsw  ©gjBiiijjm 

.aaXXsq^jB  ©ri^     lo  invjBl  nX   ecf  tXx/oria  ^oiiiev  iiail:f  Jjsn'J 

*;taiis*!^  V  \tuZ  at  tiuoO  ^ta^tquS  edtio     gaXtXorf.eri*  isirrU 

sXrfj  lo  gaXvX^  siiff  aX  b9iii.suv.0Q  a^v  sons  on  ,^  i.XXI  S2X 

Bdi   oi  aX   lo  XJsnX-eXqraop  aolioiJzieciX  todioak  .noX*oui*eaX 

arf*  iedi  ©onsLXve  arf^f  {soil  f  svsXXscf  ifxi/t;  .•^*-^Ji '**^*   «*°®^^* 

loXiq  arajB^  ILi  lo  Bauorf     -a  lo  eismal  hjb  naotf  ^bJSil  d-aJBXXsqqs 

jo^T  &£na    J-sriff  i:intjs   ,aiori  n.:^Xw  oO.Hjsirti^upo^  a'aaXIaqq^fi  Bdi  oi 

£  otai.  Xjsiotfl©     bM  ©if  *jBd;^  X«flB  ,»^©XX:  '     orf-     anoa^au  ajiv 

,;tOJ3llt     doira  to  Ja^iox^aX  .»i,4rfw  ag^xT  usn-    xo     ©eXmoiq  Xjaj;fi/ia 

JbXod  i'ofl  LXjjoo  tf'afiXXsqqs  ©xl*  looiq  9di   to  ©;fj3:J-a   *asff^  nX   tedi 


the  arosllee  to  such  promise,  unless  the  jury  further  'believei 
from  the  evidence  that  he  ratified  auch  promiae  siftrr  he 
became  co^izant  of  such  alleged  dereltotion.   The  objection 
made  to  ■^hie  infjtruction  is,   that  there  e  no  evidence  what- 
ever in  "-.he  record  t'  at  the  appellant  had  been  an  inmate 
of  a  houae  of  ill  fa.r.o   at  an^^  time.  There  ia  eviienoe  in  '*he 
record  however,  from  the  testimony  of  the  appellee,  na^-ely, 
tLat  appellant  admitted  to  him  in  Peoria,  that  s>ie  had  been 
in  a  house  of  ill  fame.   It  is  true  that  the  appellant  denied 
that  she  made  this  statement  to  the  appellee,  but  the  appel- 
lants denial  merely  made  it  a  question  for  the  jury,  to 
determine  which  one  o?  *"he  parties  they  would  believe. 
Ws  find  no  rrveralble  error  in  the  instructions 
given;  nor  any  error  in  the  rulings  cf  the  court;  and  the  jviry 
were  warranted  in  determining  the  icsue  of  fact  as  they  iid 
by  their  verdict.  The  judgment  is  therefore  affirmed. 

JudgT.ent  affirmed. 


j»»t^?. 


Qd  r?'^!^  ©aiffioiq  rfoue     bBltt&.&'i  9d  tsdi     sonelilvs  9if;f-  taoil 

-^^.cfw  9on9J:2v9  on  a    sisrft  ;t'i3;it      ,el     noiSoui&fiat  aldt  oiJ"  ef^jsm 

erf?  Ill  ©oiiptiVK   b2  easifT     .emti  ■^^its  t£  »ofi"i  XiJ:  ^o  eeuod  a  io 
,YX©"nj5fl   .aeXX&qq^  9if*   lo     Y"<>™-^*a»^  ®rf*  mait    ,iQV8T7ori  Ijioosi 

hsinsi    i-aAltQqqs  9di   i£d&  euid   el   ^I      .amjsl  XII   ^o  sax/oxl  *;  at 

-Xetjq^  ©i:f:^   ifwcf   .©©Xlsqqjs  arfj  oJ  Jneme^^^B  aJtrfd-  Qb&m  srfa   tjsrf* 

ot   ,YTJjJ;   odf  ro"^     aott&BiJp  *>  it  aJbjEjffl  xIqibk  IstaQb  a^naX 

•  evsiXerf  LX0OW  ^f9^^c^     eaitfiusq  arfc^  lo  ono  dvldn  ^ntmxQtob 

enolv+ox/itani  «rf*  nl  loais  ©Xcflaasvii:  orr  fcnjtt  3V/ 

yrmt  srf't  t/i£   1*1^00  sif:f  lo  H^nllur  edi  ml  iotib  \a6  ion  {navlg 

fcii)  ■^arf.t  QjB  &o.iit  to  BifBai  'srf;^     -gntaiansiob  at  baia^itjsn  siow 

.i»8:nii'^^,s  oiolssTe/U  al   tnamgfcut  ©^T  .^olijrtov  rtodt  \d 
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STATE   OF  ILLINOIS,    [ 

SECOND  DISTRICT.  \  ^^'        I,  CHRISTOPHER   C.   DuPFY,    Clerk   ol'   the    Appellate 

Court,  iu  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  m_y  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


/ 


Begun  and  held  at  Ottawa,  on  Tuesday,  i^he  seventh  day  of  October, 

J 

in  the  year  of  our  Lord  one  thoug%.nd  nine  hundred  and  nine- 
teen,  within  and  for  the  Second^  Dis tr ic t  of  the  State  of 


111 ino  is : 

Present--The  Hon.  JOHN  M.  NIEI^AUS,  Pres  id  ing  Jus  t  i  ce  , 

•   Hon.  DUANE  J.  C^RNES ,  Justice. 

Hon.  DORRANCE/tDIBELL,  Justice. 


CHRISTOPHER  C.  DUFFY,  Clerk, 
CURT  sTaYERS,  Sheriff. 


tlSl.A.  654 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
OCT o  4  1819  the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


X 

/• 


Gen.  Ko.  6692,  Agenda  46, 


215I.A.  654 


Alvah  G. Turner, 

Appellee , 
-vs-  Appeal  from  ciraait   jourt 

The  Fox  &  Illinois  Grundy  county. 

Union  Railway  Oompany, 
J^  pie  llant . 

Kietous,  Ft Jt 

A Ivah  G. Turner,  the  appellee,  brought  t;is  suit   in  tie  circuit 
court  of  Gmndy  county  against  ap pliant,  Tne  Pox  &  Illinois  Union 
Railway  Coxupany,  to  recover  daiiia{i-c-n  on  account   of  personal  injuries 
which  he  claiiBS  to  teve  suffered  hecaune   of  :  lleged  negligence  of  the 
appellant  in  the  operation  of  an  electric  car  on  appellant*s  railroad 
upon  w  ich  the  appellee  weis  ridiijg  as  a  passenger.       The  electric 
railroad  in  question  is  owned  and  operated  by  feie  applant  for     the 
carriage  of  passengers  and  freight  fro  in  and  tl  rougli  the  city  of 
Morris,  and  Grundy  county,  to  Yorkville   in  Kewiall  counly.     There    was 
a  trial  by  jury,  and  the  cajBe  was  submitted  to  the  jury  on  tl  e    first 
original  count,  and  the  fourth  amended  count  of  the  declaiation,  to 
?;hich  the  appellant  had   pleaded  the  general   issue.       It  is  tlleged 
in  the   first  original  count  that  *6   appellee  becaiie  a  pasrenger  on 
the  electric  car  in  question  to  be  carried  fr(sa  the  fd  uth   oortion  of 
the  city  of  T.orris  to  a  street  crossing  at  the  corner  of  Lisbon    and 
High  streets;  that  it  becatae  the  dity  of  the  appellant   upon  the  ap- 
proach of  said  car  to  such  oroBsing  to  slow  down  md  stop- and  give 
the  appellee  an  opportunity  of  alightirg-  safely;  but  tliat     the  ap- 
pellant did  not  regard  its  duty  in  that  L.ehalf  and  that  while     the 
appellee  wus  preparing  to  alight  m  th  due  care  at  said  cro;  siiTg,the 
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.^^mjoo  ■^[-•canO  Blonllll  ^  xol  grfT 

,TfiamoO  vbwIxbH  floiflU 
.jnalJajqA 

noiiiU  aioriilii  :o  xo'^I  anl'  ,  to^ilivr;  .p  i  Buie^  \;toxroo  TjbniwO  lo  ;^'h;oo 

'difj  lo  sonsfii^^aa  xJ3ji9iI  bio  aPWisoDd  LaT^llu-^  £Rr«f  o;t  amialo  srf  rfolifw 

baoiiisi  p^flicilaqq-s  xio  -ieo  oi'i;tool9  ns  lo  noiitBieqo  ad*  ni  ^nBlIaqqB 

oli:tc9l9  oi'i'       .•r?^ji9pB£i  £  5£  ^l^if  Si5w  aaliagqr,  add  dot  w  aoqu 

odi     lol  itxiiillc; or.   ajii  'ijcf  b3^£i9c-o  Lrt^  /jsm-o  bI  iioiiteajjp  ni  bsoill 

lo  \i  to  aiii  li^-^noi  li  bi-^^i  .scnl  itdgtsil  I)nB  Bie^aeesq  lo  ssisiTxflo 

SBW    aiailT     .^•luoo  iitiofis)!  ni   allxvi-jol  c;f  ^-^uwoo  T|;brttnx)  J[>fls  ,8inoM 

isixl    9  ':^  no  rii/j.  ^I'i  o:5   rial^i/iiiip.  r^  w  9f?By  adi  baa  ^Tpirt  "t^^  Ifiii^ 

oi  faoiiBi^odi)  Qdi  lo  ;tiixroo  babrrsnifl  diiisol  atii  bns  ,^xmoo  Isnigiio 

l)8syfXi  f?i  iil       .=3r;tu''i   IsiJira^  odi  Jbsbfisiq  .&i3i{  ifflalXscqa  9rf:t  doldvi 

GO  13^9 -^SQC]  ij  9ijso  9cf  Dsli  3cfqB   sftt  iffid;^  dimoo  liiaigiio  Jaiil  3!l:t  ni 

lo  r[oi;tnoc    frfxr  a^  ori^  laoii  ftsriiiiu  ecJ  oi  noidaaup  ni  ibo  oii;to9i3  Bdi 

bnjc.    xfocf r^iJ  lo  lainoo  ai(:t   ;tB  ^^^liaeoic  j"-39i;ts  b  oi  bItioU  lo  "\[;Jio  srfJ 

-Oi;i  9il:f  iioqx;   ;faall3qq.3  arl^  lo  xiit>  9itt  siijsosii  di  i^ii  iE;^99i;f8  ifgiH 

avi^;  i)nG  qoj^a  biSB  rftrob  wo  la  o;^  scieRoio  xfoira  o;t  ibo  Mbs  lo  doeqiq 

-q^  adi     iiiiiiJ  iud  ;\;l9lBa  gfxiitxfBiiB  lo  \;;finjj;^ioqqo  ne  asilaqqs  9di 

ddi     slid"!  d'Bfla  Jxt  s  llarfsu  imii  at  ^ub  ail  Misgai  ioa  bib  toslisq 
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appellant  negligently  and  carelessly  csaised.  said  oar  to  be  rnn     at 
a  high  and  dangerous  rate  of  speed  over  and  by  ;aid  crossing  vAiereby 
the  appellee  wa  j  thro'^vn  off  of    aid  car  and  upon  the  ground  and 
injured. 

The   iouii;h  additional  count  alleges  tint  the  ap.pelle  . 
passenger  upon  the  car  in  ciuestion  to  he   carried  to  the   crossing 
referred  to,  and  that  it  became  the  duty  of  the  appellant     upon 
approaching  naid  crossing  to  slow  do  \7n  its  car  amd  stop  the  same  at 
said  crossing,  so  t tat  the  appellee  could   safely  .•  light  from    the 
sairie.     Yet  the  appellant,  with  (full  knov/l»d^'e  of  its  duty  in  that 
behalf,  did  not   regard  its  duty,  and  did  not  use  due    care  ,  but  on 
the  oountrary  as  said  car  approached  naid  crossing,  and  vAiile     the 
appellee  was  about   to  alight,  carelessly,  negligently,  sudaenly    and 
violently,  and  without  notice  to   the  appellee,   caused  said  car     to 
increase  its  speed  to  a  dangerous  rate   before  the  -'p^ieliee  had    an 
opportunity  to  knov/  of  sudi  conduct  on  the    ^;art  ^jpeilant  ,  and 

before  he  liad  an  opportunity  to  alight   from    aid  car    or    protect 
hluiSelf  against   such  increased  speed,  and  that  the  appellee  was 
thereby  thrown  off  of  ^aid  car,  etc,       Tlie   jury  returned  a  v. relict 
finding  the  ^j_)ellant  guilty  and  assessing  ^i^ellee^s  damages     at 
$1500.00,  ^itreupon  the  cpfiellant  made  a  motion  for  a  new  trial, 
also  in  arrest  of  judgment  ,  which  were  overmled,  and  the     court 
rendered  judgment  in  accordance  with  the   verdict,  from  t]  is 

appeal  is  prosecuted. 

It  is  contended  on  appeal  that  the    .ourt  s'  ould  have  directed 
a  verdict  for  the  i^  [reliant  at  tlie   close   of  the  6viden(;e,  and  that  it 
w.s  error  not  to  do  so;  also  tliat  the  verdict  is  miinifestly  against 
the  weight  of  the  evidence;  also   that  the  givirig  of  instruction  No.  12 


dB    ain  9cf  0*  ISO  hiss  jjqbjjbo  Y-fsBoIsiso  Bna  )j;Iiii3gfl39rr  jiiali  sqqfi 
bnjs  iaujox-  a  iW  aoqu  birdiso  bxa^-  lo  11  o  mcndt  imt  ..  aaj 

B  aBw  aaJIsgqs  9i{;t  Jaf*  eegeiis  -^mjo-o  lojioriibba  dftsid  diH* 
gnieaoio  ^Ai  oi  bsiTtsj   3d  od  aoU'dOisp  al  i&o  sdi  noqxr  lagaaeefiq 
aoqn     drfBilsqqs  adi  lo  "^^Awb  SiW  sjusoecf  ;ti  cfBrfiJ  bae  ^oi  bfTtaivi 
Jb  axflBa  3x{^  qoita  ^mes  ibo  e:^i  m;  oi)  wola  oi  aniBQoio  itii. 

;tBi;^  iii,  x^xrb  e;tx  lo  3:^bSl\"otd  llu'h  x&^w.^Jixaii^iqs  9rf*  ^sX.  .ainpe 
no  ;fjjcf  ^  31G0    9ui3  aau  ;^on  ^xb  ba&  ^y^ub  sii  Injs^ei  ^c 

3iii  Qliifyj  jJHTj  ,^ifeoio  bise  liadb BOiq^B  i/io  £»iB8  as  Tt?^;tiuroo  9di 
ban,    ^(JJ^Qhb^B  .-^i^nagiXsaii  ^-^aaaisiso  ,d^ff §ilB  o;^  iuod&em  9  3 

o;t     IBD  bloB  bQeij^  ,j9li -K^qie.  ad;J   Qi  f>olioa  i uod^i  if  bjt^  , 

bii£i  ,  dnaliaqcifi   arS  lo  ;^iBti   ajd:^  ao  ioukioi}  sbua  lo  wotd  0^  •^^injjfioqqo 
;Jo9^oiq    10    iBo  f)i^    akVil  M^j^l:  oi  \iinssiioq^o  CB  bad.  3fl  ato'i 

doxbi^v  a  hmtirin  xiss'i  arfT       .at  9  .-j.'^o  bien  lo  Ho  xiwo'i  M 

is     sagBjflBb  a'aaiiacvqs  Sf[i83803i3;  baa  x.'^lixjg  to^I:S4(^  &• 
^lati;^  wan  b  lol  noiifoin  a  qdhh   irv^l&qqi  ddi  jcioqirr 
it-moo    adi  ba..^baluiipYO  aiaw  doi^w  ,  iiafli^ftfjj,  3;p  i' 

oir';t    rfoiriw    lao^l  ^ioibi^x  d.li  i'^tn  9,oafil3ioooB  rI  iaa:., 

t  ....  •-,.  ^    ^       -- 

f)9^09iJtB  evetf  &Ijjo  a  itiifai  ir(i  i&di  iBsqq[a  ao  heMeifiroo  ex  ^I 
*i  isdi  bn&  ,&r)«9l)xva  arf*  to   asdlb   sdit  *e  ;trfciib(Trr  ^^  lol  io'tfn^  ei 

ienls^Q  xliB3lhiiM  ni  tolbrtov  &c&  ;tat£i  oals  ;o.  Jorr  tot- 

Si^oH  noi  iyindani  lo  ^nivig  srf.-t  j'iad;^  oal  b  ;9on9biv9  odi  lo  Jrf^isw  'sd* 


for  the  appellee  mis  error.      Ap|jellan(;  's  position  on  the  question 
of  directiiig  a  verdict  is  to  the  ef  ieot  that  there   is  no  evidence 
of  negligence,   on  the  part  sllant  in  the  operation  of  tie   car  in 

question  and   that  the   lurching'  of  the    oar  which  appellee     testified 
was  the  cauae  of  his  Leiig  thrown  off,  was  only  ordinary  and  incidental 
to  the  operation  of  running  the    jar,  for  which  appellant     .-as     not 
legally  liable,  and  tl  at  the  appdLee     was  guilty  of  contributory  negli- 
gence in  tlBt   he  voluntarily  went  to  and  descended  upon  the  step  of   ftie 
car  which  was  a  place  of  danger,  without    invitation,  and  when  &e   car 
was  going  iiierelyat  its  usual  speed  betweai  the  crossings,  and  having 
thus  voluntarily  placed  himself  in  a  dangerous  position  he  assumed 
the  risk  of  be  iqg  thrown  off  of  the  step  and  injured  thereby.    And 
this  doctrir£  has  been  repatedly  held  by  the  supreme  and  q)pellate 
courts,  and  that  these  courts  have   aid  in  so  nany  words   that   if  a 
man  places  himself  in  such  a  position  that  in  the   ordinaiy  moveinebt 
and  conduct  of  a  train  he  is  exposed  to  danger  he  may  justly  be  said 
to  be  negligent  of  his  security,  andmust   take    t!)e   oonr«quenjes  if  he 
is  injured.     In  support  of  this  position  appellant  esi^ecially  refers 
to  the  case  of  Sterling,  Dixon  &  Eastern  Electric  Sailway  Co., v. Wise, 
128  Ill.App.632,  clecided  by  this  court,  and  in  wl  ich  this  court  dis- 
tinctly recognizes  the  doctrine  mentioned.       .'.hile    >«  fully  agree 
with  counsel  that  this  doctrine  is  good  lajir,  and   -.^ll  established, 
it  must  be  pointed  out  that  ther.   is  a  wide  differoace  in     liie  cir- 
cumstances under  which  the   party  injured  in  the  Yfise  case  stood  in  tiie 
place  of  danger  which  rea;  Ited  in  his  injury,  and  the   present  case; 
and  that  a  different  rule,  hereafter  referred  to,  therefore   becomps 
applicable.         The  evidence  in  this  case  tends   to  show  that  the  ap- 
pellee, who  was  an  iron  molder ,  and  had,  on  the    .ay  of  fee     injury 


fli  ISO   aiit  to  oioii&'isqo  Qdi  at  in-aCIsq^j  io  ;ti«q  ad*  ao  ^^aas^illl?'^   '- 

Isiriobiotil  bnB  x^FMibio  xlao  sm  ,3Jto  nwoiii   giiaJ  eixf  l:o  aexrflo  si?  . 
;fon    s>.-    ;^nBiIaiqB  ifoMw  tol  ;ijst;  9i&  ;^jiflijit lo  irol^jwaqodrii  c 

9ifl  lo  qais  Biii  iioqi/  baSnaoasb  ma  oi  inm  xlttsiralov  ad  iBdi  ai  z       . 
TBo  9  3  jctadw  ftts  ,xroJW sfirni  *0oi{*lj7  ,ia§na6  "to  atoalq  s  feBwrfoidw  isr. 

baKsjsss  ad  noiJisdq  ejjoTS^^b  a  Af  IJeGmld'Aeofilq  yJiliBinoiOY  nar^i 
baA    .^daiDifd  jb9irff,cti  bna  as^e  9rf;f  lo  Ito  OTunii  gpiftcf  lo  iaxa  ar' 
9jjaIiQq(^  bns  ejasrrqiE  bi^:}  ^rf  blarf  xJ^^**!^'^  'i^^  earf  aniiifooB  eli 
s  1/  ;^af*  abiow  \;niJH  ob  ni  5i«   waf  altiroo  aeerl*  iBfii  bar.  .^i^^-rr... 
i6m.&Y0ai  x^sEsbto  ddi  at  isiii  aditsoq  6  d!:)u^,  at  llmmtd'B'-  a 

b£B^  ad  X^^'^-^t  X^  ^  la^eb  o;^  besoqpee  sf  ad  xixat*  a  lo  iQsjbnoo  br 
ad  li  Bd'j:impQp.aoc>  ^i  9:i£i  immbtMn.  ^xitisjo&B  Bid  lo  *fla§iXg9ii  sd  r 
eialai  ^laxoaqea  tediaqqjs  aoiiintq  afdS  16  liioqgHB  al     .fiaifftr. 
,0pJi/»v,  .00  irswlisa  uitioslTi  aiaieeSf  d&  naciCl  ,^11*13*8  lo  aefi:)  ad^  t 
-alb  j^iiro&si/i  doirlw  xtl  bxiB  ,tiirOt>  axd*  '^d  fcabiosfc  ,SSd.qqA.ill  8?I 
aai^B  x^iwl  a-7   alxdW      ♦Bacoi-iltiiain  3iiii*oo6  adit  easla^ooa-t  Y^*»J3ri 
^bgdelldiiiea  il3i!r   has  ^mX  bo6-g  &i  artin^oob  eidlJad*  laGAjjor/d*.; 
-i-ji .  arb'    nx  acisis^tlib  dfiiw  a  bx  a'rad*  *arf*  *iro  bedxrioq  ad  jJaflm  ; 
ocft^ii  boo^a  aeao  selW'&di  at  h^iaial  \iiBq  alJ  dcMw  tabmr  F.9tmf^i &bbo 
jaR.<3c  ^tnaearic   adi  ba&  ,-^x;(;nl  aid  ni  badlueai  dbidw  la^iiab  lo  ftOftl^ 
asjocoosd   rxol;i9d;t  ,oi  banslai  isJliiaisd  ,aljn  Jns-xs^lxb  t,  i  Bdi  baB 
-qa  9xW  iidi  wode  oif  sbxed  asao  &idi.ai  BoaQblYS  sdT        •aldsaxiqqa 
T5,iu^fii  '  ec&  ,^0  ■\5Si)  fdi  xco  ^ad  bae  ,':©bioia  ncni  na  aaw  odw  ^aaiiag 


been  working  at  his  trade  in  the  south  part  of  i  of  .lorris .  was 

on  his  way  home,  and  loarded  tk-   oar  in  luestioii  aw  a  passenger   to 
ride  to  the  northern  part   of  the    city,  r&mely,  to  the  crorrsing  at 
Lisbon  aiid  aigh  streets,  which  was  the  nearest  stopping  oil  place  to 
his  lone.     The  car  line  ran  alon.  Tri^hon  street,  and  at  lii#i  street 
there  was  a  canre     by  which  tl.  -s     turned  directly  to  the  north. 

The  appellee  testified  that  the   car  was  crowded  with  i^asengers  and 
that  the  conductor  ;va.s  in  the  front  end  of  fee    car   taking  fares  v/hen 
tte  car  readied  the   last  .receding,  stop  'oefort  it  got  to     Lisbon  and 
High  streets,  .  nd  tVfct  when  the  car  got  to  this  stop,which  was  known 
as  White  Gate,  tv/o  blocks   south  of  High  street,  ^e  went  up  to   the 
conductor,  paid  his  fare  .  and  told  him  he  v/anted  to  ^t  off  at  Lisbon 
and  High  streets,  whereupon  the  conductor  directed  him  to  go  back  and 
get  ready  to  get  off;  that  thereupon  he  \«nt  back,  elbaving  his  '."ay 
through  tl  e  crowd  to  the  getting  off    place  at  the  rear  end  of  ti.e   car. 
and  descended  to  the  necond  step,  getting  hold    of  tie    Imd  hold  with 
whidh  the  car  was  equipped  at  that  pl^ce;   that     he  had  hole  of  t  is 
tendle  T/ithhis   left  hand  and  rtood   there  expeatintj  the  car   to  coi£   to 
a  stop.       When  he  reached  the  platfom  in  going  to  the   rtar  ■£  the 
car  seeiued  to  be   slacking  up  a  little.  <-nd  as  it  aprroached  High  street 
that  it  did  not  stop,  however,  but  -ent  right   on.  and   as  it  reached 
the  curve  it  gave  a  sudcen  lurch  -^ich  tlirew  him  off.     The     canre 
referred  to  has  a  turn  toward  the  right,  so   it  is  apparent  tfet  when 
a  car  would  strike  this  curve  the  rear  end  of  the    car  ^uld  naturally 
be  thrown  to"/ardn  the  west.       m   place  of  alighting  Wc-s  on  t  e  east 
side  of  the    car,  so  that  the  effect   of  a  lurdh  of  the    car  would    be   to 
cause  the   rear  end  of  the   car  and  the  step  upon  which  api^llee    vvas 
standing  to  suddenly  move   to  •;ards  the  west  and  thereby  hav*    a  tendency 
naturally  to  cause  him  to  fell  forward.       The  (X)nductor  denied  that  the 
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oi   *B3Ct988£q  B  wi3  xioiifeasfp  fli  -xso   3d*  J!>9^floc{  bisB  .Mioif  i^Bir  eiif.flo 
iQ  ■^ixa^iO'io  Bdi  oi  ^xIbshw.  ,%^Jsi   adi  lo  H&<i  ai&diioa  arf|  ti  sb^ 
oi  3o&Lii  Ho  ^oicjqo^a  issri&aa  ^di  sa-w  doidv  ^8i99tiB  ds^h  kis  aorfslJ 
i9  9i;^G  d^iii  te  bus  ^isa^^s  nocfsiJ  gaoi^  a«i  aaiX  i^o  arfX     » aaoi  ei 
.rf;Jion  bi;^  o^^i^oaii^  l)9£ax»^     asw  i»p  a/4t  xfoldw  ^tf    9r%m  a  graw  siadd 
fs  aia^na  3^1  dihuf  b9h?i<nij  am  tmi  3xf;}  iari*  bBillieBi  ^aiXeqqB  9/fT 
floxlv;  asial  -^H^   ifio    9iit  lo  feu©  Jfloil  94*  ai  aaw  Toiowktoo  otfi  ^arf:} 
ijfiii  flodafj     oi  *o^  *i  aiolgd  qois  ^i)9o0i.|  isiil   acl;^  bBdDs»t  neo  a 
xroofli  8BW  ifoxifw^qats  8xdi^  o;f  ;fo^  Tao  mii  aeriw  #arf;t  l»fl  £  ,R;t9ai;jR  jjglfl 
adi^   ot  (IJJ  *nOT  9^  ,d98^;^ri  d^H  lo  ififwoR  alooJcT  owi  ,6*aP  slirfW  as 
u'odeiJ  ;fallo  i  ^  oi  b9ijx&vi  ad  mM  hloi  baa  ,  a-s^St  eixt  l)isq;  .loio^bnoo 
DHB  ioBcf  03  o;f  iniri  bsjos-jcxb  lo^foiffitfioo  aif;^  uoqxjtneif?^  ^Bin^'^iie  /fefti  Bus 
\;a//  gM  ^imdlQ  ,ii/ai  to»/  srl  xiogifaiSiU  isdi  jllo  ^9g  o;t  'iffcsgi  tes 
,'130  9iit  lo  ijiis  i&z<i  Bdi  ia  &o&lq    l|o  gal^JBg  Mi  ei  imvmv  sdj^  ffj^ro^' 
ddiw  biof{  bxjad    at^  lo    biQd  -^IHq-^  ,q9ia  baoom  Bdi  at  Jbofeneoeai;  bttB 
sii'd  lo  bXod  i»d  %d    t^t  ;9ofiJq  isdi  i^  b^qqin^s  samiso  ^di  dbiriw 
oi  aiioo  0*  Tso  sxfi  3r[i;^i3  9^xe  oisdi  booi^  ba&  bassd  it9i  aid  dUw  aCfecrarf 
3d;*  i«  iBaTt  ed;^  0^  3ffio^  nl  anol^slq  ad;^  bwfosw  ad  xia^W      .qo*8  ^ 
J 391^3  dgiii  ^adoBO-jiciqa  *i  as  bji^  ^9liiil  &  qs  ^liosia  scf  0*  60ii»88  ibo 
Oj'   oSi  jti  as  iims  ,xxo   ;td'^  jnav;  ijtfdT  ,^9Y9W0i  ,qo;t8  Jon  bib  H  i^i 
mtsjo     adi'     »llp  mid  vamli  doiik  dotal  adlibm  b  m^  H  sviwo  a|f^ 
nsxfv?  ;^id;t  dnaiB^qs  sf  ;H  08  ^irl^i  9di  bimoi  ais.''':    :i  esff  0;^  Daiislsi 
Yi JTOti/i^an:  blxrwf  iso   srf^  lo  £iH9  isai  {jdi  ariiro  uidi  aiii'iie  BIuow  ibo  e 
«^:.  .   .;  li  no  80W  ^x;l£f3il^  lo  eofiXq  adT      .^feaw  s^  0:}  moidi  ^d 

0^  sd    fifcrowTtso   9d;t  lo  cfo-xjxl  s  lo  Jo  all  9  edit  isd^  oa  ,iay   9d*  lo  a&.fB 
Eysvi'    9a[.Iac{qB  xfoldw  flogj;;  59*5  9rfd  JbuB  iBO  ail  io  ^fl^  i««i  arf^  ^^''ff 
Xon3r3xioi  £j    fifvai  \d3riBdi  has  isQvf  sdi  Bbimoi  9V0ja  i(;ija:9&iwE  0^  anibnsia 
9i{:r  li¥f;t  bdiaeb  loioukKX)  sdT       .Jbisyynol  iiiS:  o;^  mid  bboso  oi  xll&iaiBa 


appellee    told  him  be  wanted  to  g- t  off  at  iii^  ana   Lisbon  streets, 
and  also  denied  tliat  lie  told  Lim  to  go  Ijack  and  get  ready  to  get  off. 
Bat  the  testimonyof  the  appellee  wis  corroloorated  by  other  witnesses 
in  the  case,  who  testified  that  tSi  ey  saw  the  appellee  go  for\7ard  to 
the  conductor  and   i^ay  his  fare  ,     nd  heard  him  say  sometlnng  to  the 
conductor  and  tlia  t  the  conductor  made  some   reply  to  him,  end      tliat 
thereupon  the  appellee  made  his  way  to  the  rear  of  tie    car.       isnu  V7ith 
reference  to  the  moveiiBnts  of  the   car  the  appellee  was  a  Iso  corrohorated 
George  Cochran,  a  witness  for  ap  elite,     testified  that  tlj  e  car  was 
■oiHg  at  full  speed  but  as  it  got   towards  the  comer  of  Hi^  street 
it  slowed   down,  and  as  it  hit   he    curve  it  liiade  a    sudden   lurch  forward. 
Henry  Sampson,  also  witness   for  ap  xllee,   testified  that  as   tppellee 
passed  out  on  tlie  platfomi  to  tlie  step  t'e   car  slowed  down  a   little  , 
and  when  the  appellee  got  on  the  steps  it  moved  a  little  faster  until 
it  reached  High  street,  and  the  ot)m6r.>whBJE   all  the  way  up  there; 
and  that  when  it  hit  Hi^.  street,  ;.nd  the  comer  where  tlie  turn     is 
ma  G,  Turner  disappeared.       On  cror^p,  examim  tion  he  testified  that 
there  was  a  sudc  en  increasing  of  speed  at  the   turn.       In  tl  is  state 
of  the  proof  tlie   jury  were  warranted  in  finding  from  the   eviden;e  tliat 
the  appellee  was  on  the   step  of  the  car  for  the  |.urpor«   of  aLightii^ 
therefrom  at  the  invite  tion    and  by  Cj  e  direction  of  the   vjonductor, 
and  that  the  conductor  led  liim  to  telieve  tliat  the   car  ?70uld    be 
stopped  at   the  crossing  njentioned  for  that  purpose.       If  he  was  there 
by  the  direction  of  the  conductor,  under  the  circumstances   iaj.icated, 
it  is  clear  that  it  was  the  duty  of  tie   cDndnctor  to  see  to  it  that  the 
car  was  stopped,  ;,  nd  tliat  it  was   the  failure  of  t\e  conductor  to    b-ve 
the  car  stopped  that  ma.e  tpj^ellee's  jjosition  more   dangerous.     If  the 
car  had  stopped  as  appellee   had  a  right    to  assame  it  would  uniier  thene 


,iio  *9^  oi  xbmi  iag  Mii  xo^'  03  oi^  mid  Hoi Jirf  *ad;t  bQjbaup  oal^ 
ssoeecrijcw  iQiido  "^cf  bQiajQ^imiou  qbn  ssiiaqqB  *f;J  ^OT(;aoiiiio 

erf*  o."i  j^ffiriiaeioa  x^-i  mid  btaini.  i)fl:».^Wisl  alii  xeof  ^£(  :j<^itoxfki(X'  ad;^ 
isdi     hiiiz  ,inM  oJ  ^iqei  acios  dJ&aa  lo^lowktoo  arfit  ,;tBfli.  lias  1 
diiw  bak      »iJBo   «[.-}  lo  laai  trfjf  od  ■^jsw  sirf.aiaca  saiisqtjs  &.ii  n 
bBhnodorno'j  OBi  a  BBfii  ssiisqqe  orf;}  ibo  ad;f  iLo  edjaaaevom  adi  oi  ©onoisle 
SBW  1&0  &£t}  ;tfrf^  bsiiiJas;^     ,9tid[i9q^  loi  B^Baijtn  ^  .rt^idopD  ^gioa: 
itaai^r?  f^xil  lo  lemoo  erf^t  ebifiwot  1^03  i^i  as  ;^i;cf  Beaga  Hut  is,  i^io, 
•bimxol  dotui  mbbas:  3  ehm.  U  aviwo  srl.  iid  il  adi)fl[i»  .rmoi)  jjawoi 

li'im  10*8 s'i  si'itil  n  b»vos&  ti  aqsia  ^di  ao  iJos  atiisqqp  axfd  jiadv 

^iaiB  ait^  irl       «rnfl*  arfJ  Js  bssqa  lo  ^aiaijaioffi  flS^i&jjB  a  auw  ':^ 
;tBr[;t  ©ons^ir©  Dili  laoi'i  s^i^cil  ni  i)9;fii;«xiaw  eia^  ^^xft  9tCi  ioo-f 
"jfilM-^h  io  aioqix/q  3d;}  10 1  isa  ^iWf  1^  ^%*8^  94i  «o  a^w  u 
^•xo^or/ijao:^  afi;t  io  xioii:i9*iiJ9  oiH  x4  jBam    mH  ^rfni  ^i  ia  mii&tQd 
9d    biirow  ISO  9d*  ifieft  ayailSiJ,  0*  i8|4  ft«^  loiwbiic^  mii  : 
9iadd  3BW  ad  II      ,  9eoqu5rq;4J8di  19!,  lj»ffoi;^D:9ia  aotasoio  sjdC^  in  tjt>q<ioi . 
^ijalisoi biii  330jii?4aaii:/tnio  sdt  %3kiM  .^toioisbiiiQO  $di  1^  t^Qiianiib  adl^c 
siti  dM:}  *1  o;t  3-3r  0;^  toj^oaijfio)  eri^i  ^o  ^;^jxb  9i;^  asw  ti  i&ii 
mid    oi  loionhaoQ  oiiS  io  iirtiiIiB\  q^  ssw  *i  cfsdi  fcx^ 

er^sd;}  laimr  i>Ii[ow  ;^1  maa^A  oi  M'gn  &  bad  oaXie  Ssd  l«o 


circaiiistances  apparently  he  would  not   h  ve  been  thrown  off.       And  the 
appellee  attempting  to  follow  the  dirt  ct long  of  the   conductor  upon 
whose  assurance  he  had  a  right  to  rely  by  goipg  upon  and  standing  upon 
the   step  of  the   car  for  the  purpose    of  alighting  un  er  the   d  rcu.untances 
sho'«m,  cannot  be  legally  charged  with  contributory  negligence,     Chicago 
&  Alton  RV  Co.,  v.winters,  17c>  ill.  293.       It  w  s  tel..  in  B.&  O.S.V.'. 
Ey.Cc,  v.Llullin,  217  111.203,   tlia  t  the  di  re  ction  of  the  conductor 
of  a  train  to  an  intend rpg  passenger  ts   to  his  method  of  getting  upon 
the   train  is  clearly  within  the  scopu  of  his  authority,  end  in  comply- 
ing v/i  th  this  direction  the    :jas:>eriger  is  not  guilty  of  contributory 
negligence  unless  he  exposes  bimnelf  to  open  and  apijarent      danger. 
And  the  same  rule  applies  toalightii^  from  a    train.       Y'e  atm     of 
opinion  that  if  appellant's  conductor  failed  to  stop  the    ca  r  under  the 
circuiaF5tanc6S  which  the  evidence  tends  to   prcve,  but  a  Have  d  its  speed 
to  be  increased  instead    of  stopping,  that  appellant  *s  concbc  tor  was 
not  exercising  that  high  degree  of  care  and   caution  viiidi   tbe     law 
requires  a  carrier  of   iBssengers      to  exercir.e  for  the  safety  and  se- 
curity of  such  passengers.       Consolidated  T.Co.  v.Gchritter,  222  111. 
364;  West  Chicago  Street  R'y  Oo.  v. Johnson,   130  111.295;  West  Chicago 
Street  E.Co.,  v. Kromshinski ,   105  111.92.       And  ccniGerning  the  matter 
of  damages    vm  are   of   opinion  that  fii  e  amount  fixed  "by  the     .uiy  as 
damages  for  appellee  was  not  excessive,   taking  into  account  the  extent 
of  the  injuries  as  shown  by  the  evidence  and   the    pain  and   sufft-ripg 
resulting  therefrom. 

Por  the  reasons  stated  it   is  clear  that  the      oourt  did 
not  err  in  refiisirg   to  direct  a  verdict  for  appellant,  and  that  the 
verdict  of  the    jury  cannot  Justly  be   regarded  as  against  the  \iight  of 
the  6vii.ence.       But  we  are  of   opinion  tlBt  error  was   coxHidtted  in  tie 
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ac&  baA      •ito  micndi  used  sv-xf   ion  hlL'ov?  ^A  \lis3BtBqqe,  B&i.)£i&i?.m.auitt 

noqjj  toioi&t^o'j  arfj  io  saoiio  nib  Bdi  woXiot  o*  ■^^iiqai9ii&  bqIIbq^ 

noqn  -g^bajsiQ  has  noqir  giio'g  yd  x^si  oi  ixf^fr  b  i)«f  sif  ©acrsiijees  9rToiw 

BBortBtenxiioi  b   adi  laLnjx  §c[i^i:fgiiB  ^o   aeoqiirq  adiioi  180  adi  Ito  qa^a  erf* 

o^BoiiO     •90£SgxI§9n  ^oducfiiiJfloo  iiiw  l>05iado  ^jXIb^sI  ad  ^omrso  ,modB 

.W.a.O  :a^  iii  I)Iad  aoW  11       *SeS  •ill  dVi  ^BiBiaiYi.Y  ,  #oO  ^^S  rtoJIA  :«. 

ioj  onbu  00  3ii^  3:o  iioi*oi«.£5  sil;t  Jiicli  ,aOS.iiI  VIS  ^niiiiM.v  ^.oO.y^ 

floqji  gailia^  io  bodiQiz  aid  (^i  as  lagflgsBsq  gilbiie^fli  a&  oi  alert :. 

-■\laniQX>  nl  bau  ^-^iiodioE  eixf  "Io  ^qooe  b di  aidHyn  xl'iBoio  ei  cia'si  ari* 

^o;Jjjcfit*iTO:o  ^0  x^XixiQ  iton  er  lagoasaa^    ad;l  noi*o9ti^  bM*  di  Iw  ^i 

.-tSQflfit)     Jxraia^js  ins  naqo  o*  'iispjuiii  aesor^s  9if  Bsslnif  eoii§3il§9n 

10     sia  eW       .fli^i^  «  incnl;  ,^i;txigilii  o;t  esligqe  sJjit  aiufla  ^M  baa 

ddi  idhaa  i£Q    act^  qorfa  oi  b&li&i  loiosjba&o  8*iaBiJsgqj8  11  'i fidi  rcoiniqo 

£)98q8  eJi  b  9woii£  lucf  ^SToiq   o(;t  3  laxai'  ai^rre'vir©  s!&  dutdv:  B^vasiPMOOzio 

36W  xdorJbnoo  s'  Jx]i:££l3'€[(j»  ^mii  ,3clqqo;fB  Io   bsai^siil  i>aBsaiyfli  od  c:f 

wfil     bcO   rbiiftf  iioxJjjao  iJnB  a^o  Io  9»i^^9i5  rfgH  ;^srfi  getreioiaxa  ^on 

*3B  ba.^.  \ifilaB  3di  lol:  esioisxa  o*     eiagfisBJB/Kf  Io  leinao  e  aeiii/pei 

.III  SSS  »i9i;tiiiio8,T  .oO.T  bBiBbtiORaoQ       , afe'^noesBq  rfo:;^  Io  ^j^iJii 

OT^oiiO  isaW  ;des.III  081  ^ncRsMot.v  .dO  -^MI  ;^39i*a  ossoirfO  laaW  ;^S 

ia;t;fBm  aiS  ^imaoxjoo  bnA      ,S8.III  SOX  » WHaixfaiaoiX.v  ,.oO,I  *^©i^8 

SB  Xi^l    ^di  xd  bdxit  ^tnifotm  ?#  i.'^rfa   noiiixqo  Io  ercB  a  s-Ji  to 

drralvia  ad.t  ;Ji3jjooo£  o;^ni  [jffiiB;^  ^avieesoxa  *ofi  a^w  aa II aqqsioi  JSQ-gsa&h 

gaxisilx/a  i)n£  nxeq   act*  £)db  aoflai)Xva  orf;^  xd  awoifa  ae  aaxiwtjf^J^  a^J  Io 

bib  iiaoo     arfl  i&di  i&alo  ax  i^x  balBitE  a^iORBei  ^  ...   . 

ajcfj  ■iiiili  baB  ^  taisi I aqqs  lol  ioibi^Y  b  iosriih  oi  -gijBilt:  .  .—    ..-   

to  itifgiw  adi  isaiB^B  bb  baJbiB^ai  ad"  xli&jj^  ^onoeo  Y^ir^   arf*  io  ;)oxfeTav 
at  ,'ii  fia^^iaanoo   bbw  lona  iMi  noxnxqo  Io  aifi  ew  iuS.       ,°'''<~'     f'^a  ^i^r^ 
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giTing  of  instruction  No,12  for  appellee.     The  inv^tniotion  is  as 

folLo-7s:- 

"         'Jfhe   oourt  instructs  you  tbit  if  you  believe  iro 
prepondermce  of  the-  evicieiue  iind  the  facts  and  oircUia:  tanoes 
in  evidence,  that  the  defendant  on  the  3d  day  of  Pebiuary,!.'!./', 
was  engaged  as  a  oouuiion  carrier  of   j;fiS'  engers,  and  tliat     thb 
plaintiff  on  said  date  boarded  the  car  of  the   defendait  arid 
paid  his  fere   to  the  conductor  of  the    oar,  to   be    carried   from  the 
OoiiMercial  Hotel  in  the   Oity  of  /or  is,  Illinois,  to   tiie  corner 
of  Lisbon  and  High  r^treets,  in  the  said  City  of  ;;oiris,  and    if 
you  further  believe,  from  the  evidence  and  the    facts     ano.     cir- 
Gurostances  in  evidence,   that  the  defendant  acoeptcci  said  fare 
and  had  notice  that  tlie   plaintiff  desired  to   get  off  of  said 
car  at  the  said  crossing  of  High  and  Lisbon  streets,  in  said 
City  of  ;!orris,  and  if  you  further  believe,   from  t    e  evidence, 
tbat  the  defendant   negligently  and   carelessly  caused  said  car 
to    be  run  bysaid  crossing,  ^nd  il  you  further  believe,  irom 
the  evidence,  that  by  reason  of  caid   car  being  run  at  a  high 
ani  dangerous  rate   of  speed  across  the    crossing-  ?/here   the 
plaintiff  vm.s  to  get   off,  tbs  plaintiff    was  then  and  tie  re  thrown 
from  said  car,  and  if  you  further  believe  ,f rem  t  e  evidence, 
tljat  the  plaintiff  was  injured  by  beipg  thrown  irom  said  car, 
r  and  if  you  farther  believe,   from  the  evidence,  that  the  plaintiff 
was  in    the  exercise  of  dve   care  anu  precaution  for  his  own  safety 
iiM'  diately  prior  to  and  at  the  tinoe   he  was  thro  m  from  ^id  oar, 

then  your  verdict  should  he  for  the  plaintiff." 

■) 

The  objections  ma  e  to  tiis  instruction  appear  to  be  well  taben. 
It  assumes  as  a  fact  tint  the   oar  in  question  •m.s  run  at  a  high 
and  cangerous    rate  of  speed  at  the  crcssii^'  where  appellee     \ms     in- 
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L.a«  Afaoireieh  Qdi  to  ibo  add  frgirieocf  0*^  SIbr  ho  BiijtxtlBj  ; 

T^moo  3ffi  o;f  ,8xoniIII  ^eitfofl  lo  y*^^  "^rfd-  ui  IsifoH  Isio-: 
li    JboB  ^alTKo;;  la  ^;JlO  61s8  arr;t  /rl  ,ed^99rt;^»?  ii^iH  6iib  flocfsi.'  to 
-lio     ana    atoe^t   srf;*  ^3  aofieWvj  ^rW  iaoT:i  .©vslXecf  i9ff*i:j 
Biea  iiJtza  uQiqijo^B  dnsixia'ieb  scf;^  tfarf*^  ^, sonahfcvB  nJt  R90ii8*8iajT» 

■i«o  /ix  ^8;fe©^;Js  rrocfeiJ  JariB  i%iH  lo  ^le&oio  ^ift  edSJ'  J 
,9t)n30xva  8  114x11011   ,9V9ytiacr  larfiJi^rl  flOY  li  bst&  ,eiTioM  lo  t*^iO 
1B0  bise  beeiTBo  "^laeais^ao   fws  •^i^aa^i^^orr  tnBbimtBb  edi  *  arf* 
inoiS:  ,3?5il9(i  I3ci^<ift  00^1:  li  fiisfo  \'^hBO'io  Bxwe^d  m/t  8Kf    o;i 
i^xf  &  isBJft  ^xacf  ii«>  ^i»  lo  noQUQt  x«f  *«ill  t^ofifeiJive  9ii\-i 
3ift   siadv?  aaisaoio   9d;t  sroioj^  boftcfo  lo  eisi  saoi3^&h  fv^> 
iwoirfiJ  9i9fii  JE)£(B  aadi  esw    lli^j!fiB^q  eif^  •,ll:o*  ieg  ♦#  isw  lliJ 

^■Xf-io  £ii:^'.  sskmL  imo^di  -gii^  x^  bsijj^ai  bsi?  iliJnlflq  orf*  *&'] 

llidnialq  erf;^'4arf*^30fl3hxv8  srf*  iaoi^  ,S7»ii9€f  isd^iift  boy  li  ^Jit 

Y*9l^^8  flwo  gixf  101  ncxitjjBooiof  bir»  aiso  i^Jife  lo"  saioisxa  acf*    ssie^ 

% 
^iso  f>i»3  iaoTcl  jovoirfd  aijw  arf  aucii;?  3ifi  ^a  kts  0;^  ioxi«[  "^iei  eljft  jmi^f 

'MliJnialq  axf^  fol  scf  Mirorfs  ;^oifr»v  luot  am" 
if'gM  Biii  ifin  sew  fioi*j»iff  fli  *iflD  w^  *af*  ^oj"^  ^    "  ,,rro«.. 


jurec!  and  \'ould  natura  ly  te  tmderstood  by  tlie    jury  in  tlr.t  vjay. 
Tliis  was    a  question  v^icli  should  hiVe   ueen  Left  ior   the    de  temicatio  n 
of  tie   jury.       It  also  a^ainEs  as  a  natter  of  lav   that,  if  the   ap- 
pellee mnted  to  g-et  off  at  this  crossiiig,  and  the   ^[jelLant     laad 
notice  of  this,  it  was   the  dn  ty  of   iiie    oompiny  to  stop  there;     hut 
the   evidence  does  not  s^ow  that  such,  a  duty  was  incumbant  up  n     the 
appellant.     Another  objection,  T^icl  tal,   to  the    instruction  is, 

that   it   limits  the  exercif'e  of  due  care    on  the   .art  of  the  appelLa   for 
his  own  safety  to  a  time  ijiUx£ dia te ly  prior  to  the  t  ime  when  he  \ms 
thrown  from  the  oar,  -tiich  the  jury  would  naturally  conclude  and 
uriler stand  to  mean  the  time  when  he  stood  on  the  step^  and     this 
exclades  the  idea  of  the  neceisity  of  his  hal  ng  exendsed  due  oare , 
in  putting  himself  in  that  position.     These  are  vital  defects,  and 
it  was  therefore  reversal  error  to  have  given  the  instruction  to  the 
jury. 

Inasniuch  as  the  case  v/ill  h^ve   to  be   reversed,  and  reiaanded 
for  another  trial,  it  becomes  necessary  to  considet  the  cross  errors 
which  have  been  assigned  by  the  appellee.     It  ap^jears  irom  the  record 
that  during  the   trial     the  ap^fllee  offered  to  prove  that  on  a  number 
of  occasions  during  the  three  or   four  montlis  just   rrior   to  ap^jellee's 
injujry  tbat  he  had.  been  instiiicted  by  the  conductors  of  this   line 
to  be  up  and  ready  at  the  door  to  g:.t    off  at  his   crossing;  and   tlat  on 
a  number  of  occasions     hid  been  cairied    by  his  crossing  a  .luarter  of 
a  mile  before  the  car  was  broi^ht  to  •:    stop;   aid  that  sppellee  had  to 
walk  back  in  the  winter  time   to  his  i-.orner,  and  tliat  it  was  a  aistom 
of  the  apj^ellant  to  require  tlie   ras-^eng^rs   to  get  up  irom  ftieir  seats 
and  go  to  the   rear  pla  tform  and   be   ready  to  ge  t  off;  and  that     other 
people    in  the  same  neighborhood  had   ihe  sane    trouble.       Tbe     court 
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tx^hMimdi  Bb   acli  tol  i\Ql  a  serf  svtif  bljjojle  iar£&7  rroi^^ssirrp  B 

Bijf     ifflsllDcii^  adi  JbfiB  ^^iaaoiy  airfd  is  Ho  i&g  9i  h' 

sdi    Hi  qxf  ifiisdflgroiii  f5.;3w  ^^-tf-  fi  di*^'?  5^^*  WBife  i^oit  t«ojB;  ©or?;'' jra   arf- 

loi    jsllaqqa  sif*  to  iiBa  sdi  no   wbo  aufi  lo  srIotbxs  9di  aiimil 

bn,&  ebjjloiioo  Y,iI^o^an  biirow  ^ii^t  ^^^^  doisk  ^^te,t)  mH  ■'• 

3id^     bus  ^qste  arf;!  tro  i)ooJ«  arf  nracfw  ^aii  Qtii  rrasic  oi^  i»  .t 

atf;J'  oi  fltotitDxncfeirx  aifd  ^vi^^  sviii  oi  -Kwia  lasiavsi  0Trolf»i^.ri-J  p.bw  ii 

bSiSfiBiiS©!  i)fiR  ,Jb?kr"tsv3i  9cf  o:^  avaf  iliw  «eA)  arft  as  doimsm.! 

nnoi^S'S  sssono  srli  iBJbiacoo  o^  ■^isseaoact  romodkJ  d^i  ,iflii;t  *rBd;tOffB  tot 
&10091  ad;J  ittorr'i  Mtaaqqa  d^I    ^.aell  aef<ja  arid  -^rf  bajgisBs  iievj 

a*39ii3:]qB  od  "loi-iq  teif^  arfi^iioxa  taot  ^  Bz>ts&  B!§  '^.tiab  ExtoieBooo  lo 
.  Ball  Bldi  to  motviski&j  sdi  ^<f  .59iaa-*;^Bffi  iiaacf  i&if  9jf  i^«{*  Tixic^f- 

:>  Ts^i^i;  ^  ^^^iRaofo  ft  ill  ^(J    feoinBo  nB'sd  bsd.  ^asolaaooo  lo  -xgcrxnto 
V  ot  BFiff  eaiiacjqe  itaf;}  bm  ?qo*e    c  oi'  Jrf^o'id  saw  las  adi  aio'iecf  nliia  ; 

oJuDs  lidcSi  mi'i  qss  *9^  oi  inegnasaa]  anM  B'xiifpg'j  o;^  ^usll 

jB'Uo     i&&  6ns  jllo  ;^  93  0*  xba^t  vc  ol;faIq  iBei  a' 

fiuoo     etUI:      ,9ldjyoiJ    aruss  9r&  bBd  boorliocfrfgian  ejus  a  b- 


sustained  am  objection     to  this  offer.     \le  are   of   opinion  tliat  the 
olDjeotion      to  the  proposed  proof  taken  as  a  whole  \^s  properly 
sustained.       V/hat  occurred  to  t>j6  api^ellee  at  other  tines  conoerning 
the  matter  of  his  ^.eirg  carried  by  his   crossing  or  be  iiig  oompelled 
to  vflk  back,  or  v^iat  ocourre.    to  otter  [people   in  tliat  regard,  was 
not   aoiapetent  as  a  matter  of  proof   in  this  (jase.     West  Chioago  St. 
B.R.Co.,  V.Thorpe,  187  111.610;   Tylor   Coal  Go.  v.rawes,  220  I11.14i3; 
Haokart  v.recatur  Ooul  Co.,  243  111.49;   G.B.&  ^.E.B.Co.  v.Lee  ,  60  111. 
301;  C.5:  A, Ry. Co., y. Johnson,  128  Ill.App,20.     We  are   of  opinion  tlmt 
evidence  of  STistom    was  competeiat  under  the  third  additional  count 
of  ti  e  declaration. 

And  ',\e   are  also  of  opinion  that   the    Durt   erred  in 
instructiig  the    jury  to  fim   appellant    not  guilty  un-er  the     first 
additiottJil  count  of  the  declaration. 

Por  the   reason  stated  the  ^^^dgaent  is  reversed  and   the 
cause  remanded  for  another  trial. 

Reversed  and  Remanded. 
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arid  ^aifj  nomiqo   io   la.^  ©W     ."id1:^o  exrf*  ©d    rroiios^cro  ms  h 

^^xf(l 30X10 ?>  saojiit  larfiJo  ;Je  jsiiactcpi  aiiJ  of  Larsyooo  iod^l      tboaiRiBv 
jballexjino:^  giisJ  lo  ^ffieeo'xo  aid  i(;d  bdixifio  ^isi  slrl  lo  i9d*m  9Xi 
8BV/  ,iri.^oi  ita^fJ  ni   ^Iqoa:^  laiiiO  od  );anjjooo  ;^Bdw  "xo  ,ioad[  alJ 
•^8  ogsoiffD  1)2 bV'     .93J3L)  eiJj  ni  looiq  lo  tQi^sa.  sea  JD:B;fa(i«ia)  So 

;(iM.iII  OSS  ,a9Wi<r.v  .oO  Ip.oO  tcIij  T   jOId.iil  V8i  ^sqioriT.T  . 

il  Od  ,33j.v  *oO..E.S.,.  i»,a,0  ;^:^.iil  SJ^  ,.oC)  IjsoD  ixnTBos^l.T  *^«ioati 

itfirf^  xioxnicp  lo   313  sW     .OS*       .         8.*5X  ,xioa£idoI».v,.c'  ,      . 

•JBOiiBlt  0 

jffi  bame  ;^I;/a;    9xfff  ^£xf^  coirri-o  lo  osi  s  eia  »y  be 
;^5ixl     9if;t  13'ini;  •^^tlixig  io^   I  ixill  oS  •^tii/t   adi  i 

•flo-'jis  laLosi)  9rf^  lo  :^  )"uiji/ji)B 

ai;^   iiiijs  jc)9819vbi  ai  in^sx^ui^  'sdi  60*s;^8  aoeBsi   9if^  •lo'i 
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STATE   OF  ILLINOIS.    \ 

SECOXD  DISTRICT.  I  ^^'        I.  CHRISTOPHER   C.   DuFFY.    Clerk   oi   the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing'  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  vay  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this      

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


•■  i 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 
Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 

/ 

in  the  year  of  our  Lord  one  thousand  nine  hundred-'^and  nine- 
teen, within  and  for  the  Second  District  of  tja^  State  of 
111 inoi  s 
Present--The  Hon.  JOHN  M.  NIEHAUS,  Pres id  in/ Jus t i ce 


Hon.  DUANE  J.  CARNES ,  Justi 


r- 


Hon.  DORRANCE  DIBELL,  Just*ice 


CHRISTOPHER  C.  DUFFY,  j^'ferk. 

CURT  S.  AYERS,  Sheri/f.      ^15  I.A«  6^4 

\  / 

'-         "  ■  / 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
NOV  1  1  1'^  '     the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,,  in  the  words  and  figures 
following,  to-wit: 


Ge..  Ko«  3353. 

Gus  Stuvrakaa,  Pltf.  in  error.       Bl  5  X  •  A*  t>  ^  4 

V8  Error  -bo  City  Court  De!ral"b. 

Nlok  Stavrakaa,  Doft.  in  error. 

NishauB,  ?.  J. 

This  is  a  suit  brought  in  aseumpsit  by  the  plaintlT  in  error 
Guat  Stavrakao,  in  t  e  city  court  of  DeKalb,  against  NtoJ  Stavrakaa 
defendant  in  error,  to  recover  on  i  oiaim  oontaining  two  itema 
namely  ^543,90  for  mor.sy  loaned,  and  ^80C»C0  for  work  performed 
for  +^^he  defendant  in  error,  making:  **  total  of  ^^134  3.90.  T'  e  olaim 
was  verified  by  affidavit  of  amount  due  whioh  is  attached  to  tlje 
declaration.  On  f..o  second  day  c£    the  term  to  which  the  suit  wag 
oo.'cmenood,  a  default  was  entered  ac-alnet  the  deffiniant  in  error 
for  T?ant  of  a  plea,  and  the  plaintiff  in  error  on  the  affidavit 
of  claim  obtc.innd  a  judgment.  This  judgment  ">-""»v9r  was  aubae- 
quently  vacated  by  a£;r':ement  of  the  parties,  ■...«  r.a,d  entered  ir.to 
a  stipulation  whereby  the  defendant  in  error  was  ^3i ^en  leave  to 
plead  to  fh3   declaration,  and  it  waa  agreed  in  ths   stipulation 
that  a  hearing  should  be  had  in  sal  i  oaua©  on  t";e  n-.erits;  and  a 
jury  waived.   The  defendant  in  error  thereupon  filed  a  ple»  of 
the  general  issue,  and  a  pica  of  set  off,  togejiher   v?ith  an 
affidavit  of  merits.  Upon  the  issues  thus  made,  ths  case  waa  tried 
by  the  court;  and  the  court  found  the  iasuea  in  favor  of  the  d--- 
fendant  in  error,  and  r^^ndered  judgment  in  barS  ^.f^ainst  the  plain- 
tiff in  error,  anJl  for  costs.   From  this  judgr.. .     _j  r;rit  of 
error  is  r^roaeouted. 

It  anpearefrom  the  avidmce,  that  the  p.>.  ..z 

are  brothers,  who  came  to  thia  country  from  Grsece.  Nick  Stav- 
rakaa  cam©  here  firat;  but  soon  afterwards  Gust  S'avrakaa,  '^ho 
waa  the  older  brother,  also  cair.ej   then  he  vent  back  to   the  old 
country  to  fight  for  the  Balkan  \var.  After  that  Nick  3©nt  Guat 


.c28c   .oM   'Xtij 

loi'rs   ni   'f  itrri.^Iq   s,'*  \d     ;^xsqnu;ae£  ni   ifrfguoTCf  Hub  a  ei   eirfT 

a.'nsct'i  ort  3;^2ai^?rioD     flsjt-sXo  ^'  no  isvoooi  ot   ^not'xs  ni  Jnatifiolei 

ffliilo   c  "T   .Oe.£rCI^  lo  L&ioi  s  jnii^K   ,tocit«  ni  tastnolet  ed^   rro't 

Mf?  oJ-  i.ir!do£i-^£  ax  n'oiffir;  eul   ;tiix/oraJi  lo  cfivjstl'iljs  ^tf    JoeilltDV  e^v- 

CJBvr  ^ixfe   srf:t   floixtY'.-  o;f  miB^   Qiii    Ji'  \-cL  Lnoods   t)>'.i  flO   .iXOi^jsttjaXoei; 

*iV£iX.i;llj»  srT^t-  ao  loiifi  ctl   IJltnlrBlq  9::i  bns   «JBaIq  a  ^o  *n«»r   to'' 

-88Cfi/«   8.t-vf  levsworf     d'asmstyt   eixfT   .(fnainati/t  ^  Lsnljs^tfo  mijBlo   lo 

o*nl  tsioitna  iisn  orfw    ^uelttjuq  9df  Jo  J-nsaiSfTg^  ^d  boi^oJi'V  -^liasui: 

o^   «v*;el  ^©^  ig  a£\i  loiia  al  ^n^trialoJb   srfJ  ycfaaarfw  noii'JsIjjqlJB  ^ 

rro  cd-£lx/q2iJe   e'v*  r.l  teer-g-B  e.-iv;   :fJt  tnz:    ,nci:*£iJ3lo©t  sii*  o*     ijseXq 

£  in-e   ;a*ii9.r.  ?.'.^  no  eex/xro  I  t^b   al  JL&ri  sd  iluoife  gniaaaxl  a  rf'crfd' 

T:o  jBeXq  i  Isli^  noQi/a-sei-;?  ioits  ill  iajitaQtot  eilT     .tevl^w  ytu^ 

a^  ild-iw       T3riij:980f   ,l^o  Jse  lo  ^oXq  a  tciji   «dx;eBi  X^isns^s  Qdf 

beti^  s^YT  sa^o   srfJ    .etxm  Bi/ri:f  esuaei   s.lvt  coqlT  ,Bitlr9m  lo  i'iVAfcill- 

--£.   8r!.t  ^o     lovjal  ni   aeussi   eri:f  brMoli   t-tuoo  Qdi  tn.a   ittuoo  9fl&  \d 

-ni^Iq  Sf't  f&ntsy..':,  itxad  al  tasagi-ul  tftisln-io:  injs   ,aoTi9  ni  tn^ae'i 

%       'to  .tiTtv  siffd-   :^r^9.1lg£'^;i;  siri*   aioi'T      .etfaoo   nol  laa   ^ttoii©  nJt   llif 

•  Jbs^fx/odeoiq  ei   aoiae 

iMi/B   sifft  o&  ettii.aq  sdi  t£,d$   ,eonotIvs  erf*  mott'lta'xjaaqq^  ^I 

-v«Etr3  i'oiPI   .©oeetO  raoic^  Y'-i^'^^oc   sidcr  ot  Qmxo  oxfw    ^eaerifoid'  qtjs 

odr   »e«s5i£Tvr>-'S  *8if0  aiiswTS^l:*  nooe   tud  jJeiii  aasil  o^jjo  8«3f£i 

llo  sdt  oi-  sCcxd  ^■nor  erf  a©rf;t     ;eraj30  oaX^   ,i8rfJoacf  loLlo  &d&  a^w 

rf'sup   taet  alolll  d--?.r:^;^   asrf-^A   .:caw  n^jfl^  Bdt   io1  [fxigil   ot  ^i*m;oo 


money  to  a2£.in  coir.G  to  this  country.  T'.e  sviienoe  shows  t>.at  Wiek 
advanced  to  his  brother  Gust  different  aujua  of  money  for  various 
purposes  at  iifferent  tiraes  -fter  hs  arrived  here;  and  between 
the  early  part  of  1914,  to  the  liter  part  of  1915;  30:ne  of  which 
8unia  QO  aivanoed  -.vere  rcpaii,  but  most  of  them  were  not.  Gust 
finally  went  to  Detroit  in  M~-rch  1915,  and  ot  into  the  shoe  shining 
and  hat  cleaning  buainssa  with  a  man  naaied  Harry  Thirkaa.   Nick 
furnished  him  $300  for  this  pur:'Oae.  Aft-rrwarie  in  July  ,  he 
bought  out  hia  partner,  and  Nick  furniahed  him  the  t5'0  for  that. 
He  ^~ao   lorniBhsd  hia  brother  other  suma  of   money  :.  n  connection 
with  thia  bu^ineaa.  In  ^^-ptamber  1315  Gust  trana 'erred  the 
bueinsas  to  Biok  by  bill  cT  s-le;  t>f:  consideration  atuted  i-.  the 
bill  of  sale  m»,8  iJjlSCO.  C.   Accoriin2;  to  Gust's  teatimony  ^-^e  real 
purpoae  of  tie   transfer  \iu3   to  p*y  his  brothsr  Nick  -what  he  c-^ed 
him,  which  he  cial-i^a  waa  ^liCO.CO  at  that  tire.  Ha  testified  that 
he  said  to  Niok:  "I  have  no  o^^sh  to  .rive  you  but  I   ill  sell  you 
the  store  and  then  you  c^n  aell  t.  a  storr  and  ;-et  the  riioney". 
And  that  Nick  repliei  by  aaying:  All  very  well,  but  v.ho  la  going 
to  run  t'.e  etore?  TTliereupon  he  (Gust)  aald:  "The  only  thing  I 
can  do,  I  can  stay  here  to  run  the  place  for  you."   Nick  claims 
that  he  and  Gust  had  an  underatanding  that  they  would  run  ■^'■e  place 
in  partnerahip,  but,   that  i*"  "waa  to  "op  rxm   in  hia  nario;  and  in 
order  that  it  might  be  run  ir.  that  way,  he  gave  hia  brother  a 
power  of  attorney  by  which  he  couli  conduct  th.e  buaineaa  in  Nick' a 
name.  Th.e  buaineaa  waa  afterwards  conducted  by  Gust;  and  Nick 
sent  to  his  brother  various  aumo  of  money  in  connection  ^ith 
running  the  buaineaa.  Finally  it  was  clcaed  out  and  ?.oil   in  the 
apring  of  1816,  both  brothers  signing  the  papers  transferring  t-  e 
buaineaa  to  the  purchaser.   The  claim  of  Gust  for  wages  ie  based 
upon  his  aervioes  in  running  the  buaineaa  at  Detroit. 
The  main  controversy  in  the  caas  ktga  hingea  on  the  question 
whether  Gust  was  Buajiiayaai  an  employe  of  Nick,   and  aa  such  en- 


iail!  tsiit  aworfs   sonotivo   9i:'T   •Y'iiJ'nx/oc   atd:f  oi  saioo  al^«  «#.  y®^< 

nsswtftcf  icij     i©iori  tsvirtajs  eil  "xsJ^-:  esmii-   tnaio^^ii:-  ;Ja     aoeoqai/q 

doldvj  ic  9ft:oe    (ciei  to  d-Tx;q  rrs?*}^  ©tfd-  o*    ,>X€I  ^o  *ijsq  xLi^Btdi 

izvD   .ton  Slow  m?rf.-f   lo   tsota  tud  ,ftx£qi5i  oiavr  b&oR^yLs  oa  emuE 

galnlrfp   sorfe    Sfft  o.^nl   ifo-    Jbnjj   ,5X61  don-M  ai  tlor&&Q.  oJ-  *ne.  It 

TtoiK     .e£3lTlr{T  ifiiJsH  fcam^jn  it-ata  s  rfd-iw  esenieucf  anxfljssl.  a 

ed  ■^  xluL  ctl  eiT^tn'-^lA  .deoqiifq  eidt  lol  00£^  mlrf  bade.Lazut 

,t^dt  7o\     0"55  Si'-*  fK-trf  L&rleJt/iTjj^  :(oiW  i.riJB   .aand'Tjeq  eJtri  *jjo  jfiljji/ocf 

noitosnnoo  n  :■   ^eitom  lo  aasiis   isJ'o  tsrl^foacf  eld  bsdaliiru'i  oal^  »H 

^■^     srfif     fce'iT9''en;D'.rd-  *8ir0  5X61  lacfmecfq-S  nl   .aeeniawcf  eirf*  rf^iw 

«rf*  rri  tstzts  ttOli£t3tlBnoo   ■idi    (eX^e   to  XXicf  x<^  XoiH  o*  eaeaiai/cf 

Xjsei  Si-':^  T{nort!i*e9t  a»*auD  o*  T^aiiToooA      .0   .003X0  sjsw  oXjsb   lo  XXicf 

tevo  Sri  *£i1^.r  :foiI!  tSifyOTc/  9ld  \Jiq  oi  taw  lataiwi*  edt  lo     OBoqajjq 

*£rft  fcelli*es:f  sK  .er-lif  tisn;^  *3  00,OOSX|  e^sw  amJtisXo  e  ,Mirf 

WOY  XXee   XXI  -    I  *i/rf     woy  evlz.}  o*  riajso  on  ©vjsii  I"    ;ioi  "id 

."'^siiom  9rft  tar  tn*  Diota  su't  XXac  ixjeo  i;oy  asdi-  toe     oioJa  srft 

grtlos,   el  o:f?.'-  ;}-uo'      «XXsw  ^lov  Ilk   fgal\j&e   \fcf  JfcoXXqoa  ioll/L  t&ft  bak 

I  gnlri*  ^Irro   si.T"    tfcJtjsa    (teiiO)    arf  noquaasriW     f 3:10*3  9..' J  nwa  o;t 

emlfllo  3{oilif     ".jjoy  lot  scjsXq  9di  twt  oi  aterf  ifiste  ndo   I    ,oL  nso 

eo^Xq  ar^^  aur  tLuov  y^Qdi-  tjsdi  gallinJs^feisXmi  n£  Xj^ri  Jai/O 

ni  fjn^   (emj^n  etd  at  m;i  ?»cr  oc^  bjsw  ti   Jjsil*'      tJird"  «qXns  x -iij i^q  «x 
is  tsif^OTcf  aXrf  ev^  ed   ,y^w  itjsrit  aX  aui  dd  tifaXm  iJ'l  J^iiJ  uetio 
e*5foXlf  rti  eaerrleucf  ©rf*  toi^Xaoo  tXuoo   arf  rfoiriw  ^cT  Y9^To:^*Ja  to  ';' 

^foiM  brr£      jJai/O  >{cf  £>sJouLnoo  all-swio^lwB  ajsw  aaorciairtf  ©rfT     *f.;i 
»  rfttif?  noX;fo9nnoo  nl  ^^onoin  to  &mi6   auoti^sv  taxff--  '      ':  ;'  oi   ^ni 

9rij-  ni  fcXoB  bns  &uo  LeaoXo   afiw  ti  x^'^^^^'^     .e8enX«-^.  -hrr": 

9  '^:^  gnXTietarr^ttf'  ataq^q  erft  stilnsia'  aiedd-oicf  dtod  ,8X0-    *«  a"-^-' 
X98£rf  ei  BS^£W  Tot  *sutO  lo  ttijeXo  eriT     .leajerroii/q  srf*  o*  eaaniat;^ 
.tioitad  Ju3  sesnl?'   *  '         gninnua  nX  eeoxviaa  aXxf  aoqi; 

KOttBBUp    9fft    no       B©SflXjCf    £.. —    i-     0    erf*    iTl' Y8^®V<5'«'"'T!00    ni^,,     ;,. 


titlei  to  wa^ea,  or  whether  he  was  a  partner  who  was  taking  h: e 
ohancea  of  receiving  pay  for  hlo  uork  out  of  any  profits  that 
might  result  -rom  the  businesa;  s.-'.d  there  is  t.   oonfliot  In  the 
testimony  of  the  parties  onthie  point ♦  But  th'^  ©vii?no9  olearly 
shows,  -chat  hc'fore  ths  oor.mencerr.ent  of  this  suit  aftf?r  the 
business  in  Detroit  ha.d  been  ciisposei  of  by  NioJ,  Gust  oarns  to 
DeKalb;  ani  that  the  paryies  met  3.nl  brought  thsir  papers  and 
bookaj  ani  in  the  cr:  scnce  of  lir.i  with  the  aid  of  other  Greek 
resiianta  oT  DeTCalb,  wer.t  over  the  items  cf  the  claim  in  contro- 
versy, '^nd  tiiey  hi;.d  an  aocoui-iting,   and  settlement  bPtween  them, 
which  raaultei  in  finding  that  there  wa»  ^IS.OO  due  Gust;  and  this 
amount  was  paid  by  Nick  to  Gust.   Some  months  afterwards  Gust 
who  apparently  v;as  not  satisfied  with  the  settlf^ment,  nought 
another  settlement,  and  that  thereupon  the  accounts  between  the 
partiea  v?are  again  gone  over,  and  upon  this  occasion  it  was  ^oubd 
that  nothing  was  due  Gust,  but  neverthelesB  Hick  gave  hi  a  brother 
^50.00.  From  the  testimony  of  the  witnesses  who  were  rresont 
ani  assisted  in  the  accounting  between  the  partiea,  it  is  es- 
tablished th^.  the  settlement  was  made  on  the  basis,  that  Hi  ok 
and  Gust  had  been  partners  in  running  the  businesa  at  Detroit; 
and  we  think  that  bv^th  parties  wers  olearly  bound  by  this  settle- 
ment made  on  the  basis  indioased,  not  only  on  the  question  of, 
partnership,  but  also  on  tl-e  question  of  what  amount  v/as  iuo  Gust 
on  the  account.  But  regardless  of  the  legal  effect  of  this 
settlement,  the  rccrd  does  not  show,   that  the  claim  of  plaintiff 
in  error  was  sustained  by  a  preponderance  of  the  oviienoe. 
The  parties  were  apparently  of  equal  credibility,  and  they  con- 
tradioted  eaoh  other  flatly  on  the  main  material  matters  in  issue; 
each  is  corroborated  to  3ome  extent  by  eor.Q   of  the  incidents 
connected  with  the  transactions  between  them  ani  by  some  of  the 
oiroumstEinoes  in  evidence  ;  but  most  of  the  corroboration 


tcdi     HitJorq  -^aa  lo  iuo  aCttov?  clrf  tol;  ijjaq  3rtlviso'»rr  16    ■aeon^ffc 

9fft  ni  totl'^ROO  -■2  «1  9-t©r:.t  fcrue  {HBBntsud  sri.f  iMot*t  d'XwBeitt  S-rfgiir 
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bxiuo'^  B,Bvr  ti  aolQ'&ooo  etiU  uo'tu  ban   «i©vo  ono^  nijsjija  eiaw  aoJtJiJsq 

TsritoTcf  clxf  ov-dg  2I0ITI  «e8l»rf«i9V9fr  Jwcf   ,JauO  ouL  a>e^  ^nIrf*on  *arf* 
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i&iaQbloat  9tit   xO  emoa  tcf  i^nei"*©  ©tioa  &t  -fcet^iodoiioo  ai  ifoas© 
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s;:;,:COi:^fiaocfotaoo  ©rf*  lo  *aors  tud   j   ©ondtlva  ni   fisoii-Tsawoiio 


is  clearly  on  the  aile  of  the  isreni?.r.t  in  error.   I^  vas  in- 
oumbenjr   on  t:.e  plaintiff   in  error  to  estatilish  his  alaim  by 
a  preponderance  of  the  ?vi  leno©,  and  it  is  not  90  established, 
and  oonaequently  he  was  not  entitled  to  a  finding  in  his  favor. 

A  question  is  also  raised  as  to  the  sufficiency  of  the 
affidavit  of  merita,  which  the  defendant  in  error  filed  with 
Mb  pleas.   The  record  does  not  disclose  that  t?:s  plaintiff  in 
error  made  any  objection  to  the  sufficiency  of  the  affiiavit 
in  the  court  below,   and  is  therefor-:  net  in  position  to  question 
its  sufficiency  for  the  first  ti.r.e  here.  It  is  evident  too, 
that  the  pleas  and  th  affidavit  of  merits  were  filed  pursuant 
to  the  terms  of  the  stipulation,  which  provides  that  there  should 
be  a  trial  on  the  merltej   and  must  therefore  be  regarded  aa 
important  only   in  the  way  of  making  up  the  issues  on  the  merits 
which  were  to  be  tried.   For  the  reasons  stated  the  judgment  is 
affirmed. 

Hudgment  affirmed. 
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STATE   OF  ILLINOIS,    (  ^^  ^„     ,       ,.   ^,        .         ,,   . 

SECOND  DiSTPacT.  (  I,  CHRISTOPHER  C.  DuFFY,   Clerk  ol   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  DO  hereby  certify  that  the  foregoiuo-  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  _ 

(lav  of '- in  the  year  of  our  Lord  one 

thousand  nine  hundred  and • 


Clerk  of  the  Appellate  Court. 


.,  } 


c? 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

iegun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  Districy  of  the  State  of 

,/ 

Illinois :  / 


Present--The  Hon,  JOHN  M,  NIEHAUS,  Pres  ifling-  Jus  t  i  ce  . 
Hon.  DUANE  J.  CARNES ,  Justice. 

Hon.  DORRANCE  DIBELL,  Justice. 

/ 
1     CHRISTOPHER  C.  DUFFY,  Cl^rk. 

\  / 

CURT  S.  AYERS,  Sheriff.  /   ^     -^  -^   ,     .n»  lil  »^ 

\ 
\ 


BE  IT  REMEMBERED,  that  af  t  e-'^wards ,  to-wit:  on 
NOV  1  I  \'r  the  opinion  p'f  the  Court  was  filed  in 

the  Clerk's  office  of  said  CT'ourt,  in  the  words  and  figures 
following,  to-wit; 
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Sarah  Gill,  Eacrx.  &c.  a-Mpsllant.     9wt  M.  ^    X«ri«  VT  ^  cr 

vs  Appeal  froir.  Stephenson* 

Archiculi  Kosier,  et  al  appsllses. 

Niehaus,  P.  J, 

IDn  this  oaae  Jacob  E.  Gill  filed  a  claim  in  the  Courity 
Court  of  Ptsphenson  County  against  tae  satate  of  Jacob  Kosier,  Sr. 
who  -lied  Decsmbor  28»  1911.  The  claim  T^aa  cont--s*.Gi,  an  i  ^here 
was  a  trial  by  ^ury  x  ar.i  a  verdict  in  favc      ■  -r  claimant, 
fixing  ^he  amount  due  him  at  $3* 435. 33  and  thereupon  it  was 
allowed.  An  appeal  was  taken  to  the  circui*  court.  Aft-r-varda 
the  death  of  the  claimant,  Jucob  P..  Gill,  was  suc'f^estal,  an  i  the 
appellant  Sarah  Gill  as  exeoutrix  of  his  estate,  wag  substituted 
atx  for  the  claimant.   There  7?a8  a  trial  by  j  iry  in  the  circuit 
court,  and  a  verdict  for  the  claimant  for  the  full  amo\mt; 
bjit  the  circuit  court  3':t  ciside  t^  «  vsr  .ict,  and  granted  a  new 
trial. The  cass  was  -^hereafter  again  tried]  uron  this  trial  the 
^ury  found  in  favor  of  the  appellant,  in  allo'ving  the  claim, 
but  fixed  the  amovmt  duo  at  ^68.85j  and  the  court  reniered 
Judgment  allowing  that  aicount  against  the  estate.  From  this 
judgmentan  appeal  ia  prosecuted.  There  io  evidence  tending  to 
show,  that  Jacob  R.  Gill,  worked  for  the  ieoeaaed  at  farm  work 
during  a  period  of  eight  and  a  half  yeart,  commencing  wi^h  the  vear 
1876.  and  ending  in  the  year  1B84;  and  that  the  deceased  had 
agreed  to  p£-y  Gill  at  the  rate  of  ^1.00  a  day  for  the  work  ione 
during  th^at  period,  and  that  he  '.Torked  for  the  deceased  at  other 
times.  Concerning  the  other  charges  for  other  work  and  other 
items  embraced  in  the  claim,  one  appears  to  be  for  work  stacking 
grain  in  the  harvest  season  in  the  year  1885 j  another  for  work 
done  in  harvsst  season  in  1388;  another  charge  is  for  paetiiring 
la  head  of  horses  four  months  in  the  year  1393;  the  n-:xt  charge 
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.QSSlieqqja     Xjb  (fs    »a9leo3  Liji'iMoiA 
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is  for  labor  furnishei  in  keeping  house  for  the  ieoeaaed  in  1894; 
ani  anothsr  for  labor  in  keeping  house   in  ths  year  1S97;  and 
ancthsr  for  kcepiag  houae  in  f-ie  y.ar  1998 j  an J  anot'ier  for 
Jeepii43;  houua  in  the  year  1399;  t::&n   thsro  is  a  charps  for  laboi 
perforraedin  the  year  ^903;  and  another  for  outting  wood  in  1905 
and  a  char  s  fo^  a  ton  of  coal  leliversd  in  1907;  ani  ano^-her  for 
oamphoratsd  oil  for  ths  deceased  in  1910;  and  another  for  tur»- 
pentlne  fcr  t.oe  deceased  in  1910;  another  char'-s  ie  for  taking 
care  of  deceased  two  raoAths 'in  191C;  another  charge  is  for  ser- 
vices of  a  ;r.an  and  tsam  two  day  8  in  1910;  an  J  another  charge 
is  for  cutting  wood  Jr.nuary  7to.  to  January  13th.  in  1911;  the 
total  of  these  charges  amount  to  the  sum  of  s^35'a0.85.Then 
the  claimant  r?5duced  hia  claiw  by  givin,^:  the  deceased  certain 
crf^dita  as  followa:  For  a  girl's  hat  in  1804,  ^1.00;  t^sn  yards 
of  calico  in  the  year  1396,  60  oentg;  jjen  yarla  of  calico  in  the 
year  1898,  28  oshta;  one  yard  of  ribbon  in  1898,  15   cents;  one 
bob  sled  March  16th.  1910,  ^10.00;  one  graphaphone  March  30th, 
1910,  $10»00;  and  be  Iding  July  ,  1910,  $3.00  making  a  total  of 
$35.33.  Deducting  these  oredite  left  a  bvxlance  claimed  to  be  due 
of  ^.2495.23.  T;^ere  is  no  evi  lenoe  howwver  t.iat  these  cBedits 
were  payr.ente  made  by  the  deceased  on  t'  e  claim. 

The  principal  error  insisted  upon,   is  the  ruling  of  the  court 
in  striking  out,  and  excluding  from  consideration  of  the  jury 
all  the  evidence  relating  to  indebtedness  accruing  prior  to  five 
years  before  the  death  of  the  deceased,  aa  barred  y  the  istatute 
of  limitations.  And  it  is  conten.ied  bv  the  appellant,  that  the 
indebtedness  involved  was  not  barred  by  the  statute  because  it 
was  revived  by  new  promises  to  pay  mai.  by  the  deceased. 
But  the  r^ofird  does  not  iisclose  any  new  promise  male  by  the  de- 
ceased to  the  claimant  within  five  years  period;  ther«  is  evidsoe 
however  to  the  effect,  that  the  deceased  told  some  of  the 
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iaxigh1;ers  of  the  olaimant,  that  he  owei  t^eir  father  money, 
and  tUfe-t  he  '.vs.3  going  to  p;^y  the  o£;rme.  Ani  the  son  of  the 
cl£.imant  Harold  Gill,  testiiisi,   that  in  t'le  spring  of  1910  or 
1911,  he  aaksi  hio  grand  father,  the  ieaeased,   if  he   oould 
have  a  log  I'or  r'aohsg,   a.!.d  toli  him  he  nqvlII   pay  him  for  it, 
anI  that  the  grandfather  responiei  by  saying,  "you  lent  ha\-e  to 
pay  me  and  you  tell  your  father  I  owe  him  a  lot  c:"  money,  ani  I 
am  goiiig  to  pay  him;"  he  further  tsstixied  that  shortly  before 
Ixia  grand  fatlier'a  death  in  Hovember  1911,  when  the  grand  father 
was  sick  in  bed,  ui  :l   he  •«va8  there  to  take  care  of  him,  and  to 
lo  ohoree,   that  on  on©  oooasion  he  voke  him  up  ani  tTave  him 
his  rceiioine,  the  grand  father  aaid,  "well  I  can  isoend  on  you 
juBt  like  I  could  on  your  lather,   and  I  owe  your  father  a  good 
iealof  money,  and  if  I  live,  I  c^ai  going  to  pay  him."   Inasmuch 
aa  the  deceased  lid  actually  owo  f.ie  ci^aisant  money,  ^hich  in 
the  estimation  of  the  deceaaed  may  have;  been  coneiierei  a  large 
amount,   tV.e  legitimate  inference  nou*!  be,  that  this  is  the  money 
the  deceased  r'^ferrei  to,  and  not  a  deht  which  he  ill  not  legally 
owe  J  and  which  hai  been  putlawed  many  ygare  befor''-  that  time. 
But  it  is  also  apparent  tiiat  these  atatement»,  v/hioh  the  de- 
ceased made  werf.  not  ■:romise8  made  to  ths  claimant,  ani  there- 
fore, oouj-i  not  have  '■I'e  legal  effect  cf  reviving  iebta  claimed 
to  De  iue  him,  but  which  had  been  barrel  by  the  statute. 
Collar  V  Patteraon,  137  lix.  ^CS;  C.  H.  Alberts  Com.  Co.  v  Scaaell 
87  Ill.App.  578. 

For  the  reasons  3tated,  it  is  eviient,  that  the  ruling  of 
the  court  excluding  t  .e  evi  lence  in  question  wae  not  erroneous. 
Aaother  contention  of  appellant  concerns  the  r  fusal  of  the 
court  to  admit  eviienoe  concerning  a  certain  book  in  ^hich  it  was 
inaiuted  the  claimant  kept  an  account  of  the  iteiT.s  ani  cl^argea 
against  the  ieoeased.  In  this  connection  the  appellant  offered 
to  prove,   t-oat  th-?  olaiisant  kept  a  book  of  account  showing  itemized 
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toog  ^  xsrlt^X  ifio^  ewo  I  boQ     ^%edfAl  iw.o^  no  IsXwoo  I  92fJtX  d-auj, 
xIp>u;«ai3Al  .  ".mlfl  ^^jsq  ot  3«X(^  taa  I   ,dvlX  I  11  tna»   j^dnom  lu 
,  nl  rfoJtxf-    ,Y3nom  ta^c-talo,  eilt  owo  ^XX^iLfj-oja  Jbif:  tsBJseoeJ  -j 

93t^,X  ^  taistianoc  st^ad  ov&d  X'^^     b^^aeoat  9dt  lo  aoltj^mU^e  . 
^Rrrom  oJ.t  Qi  sidt  tsdt   «9Cf  LH/ovr  aonoislai  aitarnXd-iasX   - 
YXX^gal  Jfon  iJii:   9rf  rioxxlw  d-cf*L  ^  ion  Uia   ,o*  fcai^tplai:  ^©a«tj|ijeL  siij 
.9rni:t  tsLit   viQlsqf  aijss^  v;n^fp     i;ewj3i*jJ9  nsacf  itari  4oxrfw  tn*     l«w,o 
,  .-•!>  erft  rfoldw   t«j'na.T'9d'£d-e  98«4:f  ^ai-i*     tf'ne'cjsqq^  oe  *wS 

-Qterit  La^   .rf'nJBcnijiXo  3c£^  o^  ©ii^w  etslmoiq   i-on  nncsw  ,  sL-^ua  i;^ 
iiSmXjssXo  cidet  anivlvs-jc  ,1o  Paella  1*8^  ^axi:"   9V^rf  ton  tlwoo   »aio 
.,r.,  .©iyd^aJa  axf*  ycf  X/STigBtcir  ii99Cf  fc-axJiloixlw   tucf   «mixl  awt  ad  o' 

XX»e633  V   .00   .TioO  Bi"isdXA   .H   .5   iSOi^  .XXI  V5X   ^noetaifcrjs*!  v  wIXC 

^o     gniXi/7  Sri*  l*cft,   ,*n©£>iv©  iJt  J^^  j^l)»ti.Je  enoesai  axl*    x 
.auosnortia  Jon  i-iT^  aoiita&tip  |i4.,oon9JbXVa  »a7     jniiji/Xoxa  tf-iuot 
sriS'   ao  Xaewl  :£  axf?  Bn:r6ondo  ^njisXXeqqjs  lo     noXJna^noo  ■^^xId^oftA 
B,sw  it  rfoirfv;  fli  aloocf  ni^ifxso.fi  gninaeocoo .  •©native    '  -       o*  *tu/oc 
giS3n.55[o  tnjs.eme?!  Bxl?  Ip  *m;opojB  ne  4"q8^  Jn^ml^Xu  =.-.      i^a^faianl 
Jbe-r(?Hq  tcieLI^qqs  9dt  nolifpsnnoo  ^tdt   "'^      .^^BJeeoeJb  fsx.'^f  Jenl«B* 
Eftsias^i  snlworia  *m/oooe  ^o  atood  jb  tqaaf  *n.v.  *.  '  >'   *ax:\+      tavo*rq   o* 


atatementa  of  tho  servioea  reniered  by  him  to  Jacob  Koaier  from 
March  l3t.  1076  to  1910,  in  which  .vaa  ent  red  from  .lay  to  day  tbe 
eervicee,  the  itama  of  'vorh  performed  f.ni  t'le  price  ;.vr,  i  in  *hich 
waa  entered  all  iterr.s  of  credits  and  showing  a  balance  then  iue 
from  Jacob  Kosier  tc  Jicob  Gill  of  ^2000. 00;  and  that  the  sars  ^.rere 
true  and  correct  booVca  of  account,  u.ni  th?,t  *-hs  entries  were   •'.- de 
at  the  tirr.fi  the  v/ork  w'^vg  performed,  -i.ni  rhat  the  same  was  .lestroyed 
in  a  fire  at  the  home  of  Jacob  Gill  about  the  year  1910;  and  "-hat 
all  of  the  entrice  in  said  book  '.vere  n.i.le   by  the  ar-pellants  at 
the  iir':otion  of  the  said  Jaoob  Gill,  an  3  were  In  h?r  hand  writing 
and  that  no  other  pereone  knew  of  the  contents  or  knev^  of  the 
existence  of  the  contents  of  aaid  book,  or  that  t,>  e  sa'rs  were  kept 
dtn  this  way;   and  that  ther  ■  are  no  other  book  or  books  cf  account 
ke  t  by  Jacob  Gill;  ani  offered  the  appellant  as  a  witness  for  the 
pur.^ose  of  proving,  the  exiatenoe  of  sail  ""^^  ook  of  account,  and 
that  the  same  was  true  and  just,  as  libove  stated;  and  ti  at  ^he 
said  book  of  account  wue  destroyed  by  the  pf^raonal  knowledge  of 
Jihe  appellant;  a:.l  for  the  jaurpose  of  proving  t  eentries  as 

they  appeared  in  said  book  of  account;  and  *o  prove  that  there 
vniB   no  other  v/itness  'r  witnesses  who  had  knovrledge  of  these 
facts,  or  the  existence  of  this  back.  While  a  party  to  a  suit 
is  competent  to  testify  to  his  books  of  account,  even  though  the 
opposite  party  may  sue  or  defend  as  an  executor  or  heir  of  a 
deceased  person,  (Miller  v  Pratz,  179  111.  App.  304.)  tVe  appellant 
was  not  w  competent  witness  concerning  some  of  the  matters 
contained  in  tr.e  ones  offer;   t'  e  offer  liaving  b:^cn  ms.de  as  a  whole 
the  objection  was  for  that  reason  aions  properly  sustained.   But 
it  i&   evident  that  the  proof  offered,  if  it  had  b'on  made,  would 
not  have  shewn  the  le-ral  requirements  necessary  to  constitute  the 
book  in  question  a  book  of  account  for  the  purposes  of  evidence. 
Section  3  Chapter  51  Revised  Statuted  (1917),  Hence  the  proof  would 
have  been  of  no  avail  in  -^he  purpose  for  which  it  was  offered. 
We  find  no  error  in  t':e  record  and  the  judgment  is  affirmed. 


3toi^   isieo^  cfoojsL   ot   mid   xd     bs-xsLasr    ,^  ^i^o,   edi   ^o  B*xi80DS;t^i8 

efit  \jat  ot  ifisJb   motl  teirrJne   c^^v  doidr  at    ,OXGX   otf-  8VCX   ♦tf'fiX  rfoi^ 

cfciffw  rtJ:   trr£  •oltq  bft   Ihs,  l>9raioli»q  --iiow    xO  amftJi   »il:^    ,a©oivi:3a 

eiff.    fl©rf:f  ©onAi^scf  s,  snlworie  trus  atlJbsTCi   ^o  kmtl  XX*}  te^rsJne  b.3w 

ei&w  e-^jse   *rf.+   J-jbd'?-  ins    jOCOOOSj   \o  XX iO  tfoo-sl  o*   Wlao3  CfOOxT,  siOtI 

6A^:rf      979W  8eiT*xi»   9ri>   t^rft  i;nje    ,^nwooo£'1o   B.^ood  ifosittoc   t-r.^.iitt 

b6\cti^^t     SJBW  9tt£8  srf*  iAAi  £ax.   ^tamtolTsq  ejsw  Jfidw  9ri;f  9    .  S'fi 

*.firf*  kns   (OXex  iJ3«^   9ffvt  ivo6£.  XXiO  rfoox-'L  lo  emori  ©/I*   t^     ©lil  \b  ni 

#js  a*ftjBl£eifTJ3  srlct'  ^rf  ofcijm   sis?^  ioocl  fcl^a  «Jt  a«lrr:frf6  «?.fJ   ''■o   Ila 

^^l:^iT>l^  tni?rf  i»rf  fii  sisi*  tnjB    ,XX10  doo^L  t^jse   srl^  ^0 ' '  ftoi.  d* 

adA  to  vransf   10  otaetnoc    drf*   to     wsmi  eno«ti->q"t9ifwd  Oi.  i--? 

tq?ii.   6187/  spjsa   srf.t  :fj3/ft  ao '.iood  tfise   lo  eJasitilOo  6rf*   Id     ©5n*:^e ; 

;fauoDO^  to  aafoocf  70  :{ood  lerfito  on  et^  f'leri.-f   tjsriJ-  tns      ^X^r  ad 

erft  Tot  aaaaJrw  jb  0^  *n«IX9qq£  erf:^  fcsietto 'trtja  jXXlO  dooj&I,  ^d  ;f -©:f 

kn£    ,tm/ooojs  to  Scn:-'  tiJBS  "^o     ©oaetaire  erf;^    ,gitlVo  .oq-xi/q 

-  6d?    tiirf*     i>njs   ;£>9if£*e   pvodja  6:s    ,*ai/{;  rt  bjSW  fi'sSiiit  sd;f   f&iii 

lo  agtsXworaf  Xj?noeT?'7  sxf.^  ^d     ia^OTJaai   a^w  tfni/oooja  to  .ae 

e-3  e9  2Tt^a^:':^     gnlvoi^  to     eaoqtuq  oriJ  xot  Jtrua     (Jn<j..  fjf 

»rt9rft  if^rf*  9vo"xq  o.*  tt\&   i^miooo^  to  ;jiood  Jbjtjsa  at  iet^a^q^  ^Si' 

•'  9«6rft  to  9stoXwo(nr  t-jsrf  oriv     t«««9n*iw  3,-     a«orr*iw  T6ifi^o  da  a^w 

fiue  £  ot  Y*t-3<T  "^  sXlrfW  .i6od  slrft     to  eoaatfrix'd 
©rf^  rfgirodJ'  nsvs    ,tf'nuoooj3  to  aiood  aid   0*  ^tlta©*  0^  ^n93^&qa,oo  ai 
•         J8  to  Tl^rf  TO  •toj^woax©  a.6  ejaf  fcnetal:   lo  ©«a  XjSfls  xixk'  ,10 

*rtj;X leq qui  drfi-    (.J'OS   ,qqA   .XXI  ^TX    ,s^jst<?  v  TsXXiM)    tHOOTdr  nt 

aT9ttJ8tn  s;-:*     to   srnoa     grflaTsonoo     aaart^fiw  :fxi9J&'imoo  *i  Iforx  djgw 
aloriw  s  a^  alj^m  nopd  anlvjetrf  Tatto  9'*      jietto  asao  '  ^iaoo 

*uS     .i)»ni-s?ejja  yXTaqoiq  ©ntoXja  aoB£9T   ;f£jit   rot  u&it  noiJoe^do  c 
tXirow   ,8tj3!rr  ne  ?d  fc«ri  :M  ti    ,i>»itatlo  tooTq  ed 
&'M  ^tu^ttuaot)  Qt  '^T«BB9cart  atasmsTiupaT  XjSSc-.  jh 

'      .eonsilvs  to  asaoqTxxq  odJf'  tot  tm/ooo^  to  sfood  *;  nox^asw.  >6 

LXjcjow  tooTq  9rf*   sortsH   .(TXSX)  Jb9*v*jsJe  JbaelvsH  XS   T9;tqarfO  ii  aaiius'Q 
.i>9T»ito  aj3»r  *i  iioixfv  q  ads-  nl  X  =  ji 


STATE   OF  ILLINOIS,    [_ 

SECOND  DISTRICT.  \  ^^'        I,  CHRISTOPHER   0.   DuFFY.    Clerk   ol'   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoino-  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

Ix  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Apj^ellate  Court. 


\    ."V 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hur^drsd  and  nine- 
teen,  within  and  for  the  Second  District  a'!"  the  State  of 
Illinois;  / 

/ 

Present--The   Hon.    JOHN   M.    NIEHAUS,    Pres  i.4  ing  Jus  t  i  ce  . 

^  ^  / 

\       Hon.    DUANE   J.    CARNES ,    Justice. 

\     Hon.    DORRANCE   DIBELL,    J\*fetice. 


CHRISTOPHER    C.     DUFFY,    01erk 


CURT    S.    AYERS,    SheriS*5f, 
\ I 


215I.A,  655 


\  / 

\ 

\  / 

\    y 

BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
nrr  1  ■      the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following-,  to-wit: 


1.. 


215I.A.  655 


Gen.  Ko.  6741 

Wayne  Burnell,   appellee. 

vs  Appeal  from  Marskall* 

John  Sohroeder,   appellant » 

Niehaus,  P,  J, 

In  this  case  the  appellee  ^ayne  Eurnsll  8ued  tha 
appellant  John  Sohroeder  in  t:.e  circuit  court  of  Msrsfeall 
county  to  recover  dai-nages,  -which  he  olaimei  to  have  sustained 
in  consequence  of  a  collision,  'orought  ahout  by  -"he  alleged 
negligence  of  the  appellant,  in  running  his  automobile  into 
appellee's  horae  ani  aurrey  on  '"he  road  leading  from  Lacon 
to  WilbxiX*  There  ?/as  a  trial  by  jury  7;hich  r'"-sulted  in  a 
verdict  for  (131.00,  upon  which  the  :;ourt  rendered  juigirentj 
and  this  appeal  is  p'osocuted  from  the  judgmont. 

A  numb';r  of  errora  are  a,s3igned;  but  two  only  .?.re 
a.rgued.   The  principal  contention  of  the  appellant  "or  a  re- 
versal of  the  judgment  is,   t:  at  the  evidence  coneerninff  the 
aj.leged  damages  ia  insufficient.   T'iS  testimony  of  the  appellee, 
who  was  a  competent  witnesa  for  that  purpose,  is  to  *he  effect 
that  hii*  surrey  was  damages,  one  shaft  havinr  been  broken, 
hind  axle  bent  on  each  aide  o"  the  mi  idle,  wood  ajliiit  off  th-? 
axle  and  apindlea  bent;  also  a  wheel  shoved  in,   anl  wood  on 
the  front  springs  brohenj  also  +he  pole  in  the  reach j  ani  that 
the  surrey  was  twisted  all  out  of  shape  in  various  ways;  that 
the  value  of  th  surrey  prior  to  the  colliaonH  was  C'50«00j 
which  \vas  the  amount  he  pai  i  for  it;  and  that  it  did  not  have 
a  value  to  exceed  ^5.00  aftsrwards;  that  -^he  cost  of  the  repair 
of  different  parts  of  the  harness,  --vhioh  was  hroVen  by  the  col- 
lision was  about  tlloOO.   Also  that  the  mare  lie  was  driving 
was  injured;   tr.at  after  the  collision  she  would  kick,  and 
try  to  vrhirl  around  while  going  dovm  hill;  that  noises  would 
scare  her,  tnd  s  car  coming  up  behind  would  scare  her;  and 


II.saeT,:?M  '^o   tiwoo    •tiuotic   Bi'.i    ai   z&LaoidoB  nrfoL   d-a^IXsqq^ 

£8;geII*     ©({■•   ifcf  d'juocfs     drlgixoTci    ^iiolalLioo  s   xo  ooasijpeaaoo  xxi 
o&ai   BXlcfomoti;^  aid  giin:xui  ni    , j'n.slxaqq.e  srft   1o  aone.'silgsrr 
noo^I  rrroai     gaitjiel  fc-soi  ©nt  no  "{^"^'^iJ^  i-^-^  aeaori   a'asllsqq^ 
ii  al  t'Stl.vB'^t  xfoirfr  Y'^J^'u   ^cf  Xjsxid'  -s  a-sr  s-xaxlT      .UJCfXiW  o* 
{Scie'vglul  IsTji^H'Di   rfiijoc    sxirt  doldv  aoqu    ,00,i8X5  aol  i"oi£)a9V 
.  tno^figfor    9i".+     rfloal  Lai'i/ooaoiq  ai   X^aqqjg  auif  boB 
Q'fs  vino  ov;d-   tv6  [bQ!rgt£.3^  sijb  eioiis    ro  Tec/mi/n  A 
-©a  £  lo':   i-n^Xlsqq^  9rlt   lo  aox;+nsd'noo  I-sqlonltrq  srfT      ..bsjjaa-s 
9ff+  Tjninisenoo   aori&Live   sxic^   :f^.'i:f-      ,ei:    itnsragi:!; [;  oilJ-  *io  X-ssTav 
,seXl9qcj£  311.+   lo  x:i03\ltB5:f   ?   T      .d-nsxci^li/anl  ei   asg^sinal:  LegsXI^ 
tosJ'^e   si-f  ot   sx    ,e8oaxuq  J-^i''   lo'i   saeaj-iw  itneteqmoo  j3  a^w  oriw 
tnesloicf  nsscf  v^nivsd  &'i<sdB   sno    teegjam^i:   bjsw  xqiiub   aid  isrit 
vdo    J.lo  &i.i,^B  toow      ,8XijI'im  arit  'o  atie  rfo«9  no   Jnacf  aXx-e  tnld 
no  ioo?^  i'Hjs        ^fi'i:  tsvotia   Xeerfw  ^  oal-;   jd'nsd  eaXiniqa  bn.£  9-IX-& 
t^dl-  tn^      {rfoussa   ecii   nl   sloq  s.-:'-*-  oaXa   {as:lord  aaniaqe   J-noix   arf* 
3'j8d+    {eY«w   r/joI-x^v  nx   ©q^irfs    lo   :tjjo   11^2  £ia:taiw^   e-sw  Tja-rii/e   sri* 
;0':<.oa')  e£w  KOoelXXoo   s-if  oi   loiiq  \:anuxfe      i/t     lo   auXosv  ariit 
©v^rf  j-on  lit   0-1    t^rfc^  In^'    ;;fx   lo":  Lis^q  eii  jnxromjs  arfd"  a^w  ricirfw 
•s.cjEqai  ant   "^c   iteoo   srf:^  cfj5ri>+    jaii^wis^l^  00,5s|  baeoKs  o&  eirXjav  £ 
"Xoc   s;:.'j-  vcf  n©!oid  a^Jf?  rioixi?;    teesn^ijsx^   arf:?-    xo  erf-^i^q  ;^rx^l3-'iXi;   ^o 
■gnivliL   s£w  eif  at^sa;   srlcf   cfaad-  oeXA        ,OO.XI|;   tuoda  s^vi  aolelL 
jc.i£.    ^jJdx.-j;  tluov/  sriB     noieiXXoc   arit   'xscfxas  t£:;3-        {banu'ial  e£-.v 
tXuow  esaicxi  d'jsrf;t   {llld  ayiob  gnlog  sXiriw  isnuoT^  Xixxfw  o:^  \J1^^ 
.fcn*3   i^srf  s'xjsoe  blao'w  batd&d  qu  s^-i'^oo  tbo  e  bn-s   tseri  eijsoa 


that  she  continued  to  act  that  way  after  the  collision;   and 
that  by  reason  thereof,   the  fair  cash  market  value  of  the  mare 
waa  r-duoed  from  |300,CC  to  $?5.00.  The  j-ory  svidc.nty  believed 
the  testimony  of  the  appellee  concerning  the  injury,  and  the 
damages  resulting  therefrom;  and  this  v^aa  a  matter  within  the 
province  of  the  jury.   There  is  nothing  in  the  reoord  from 
which  th-3  court  7^oulJ  Toe  wan  anted  in  reaching  the  conclusion 
that  the  jviry  wers  not  justified  in  finding  as  they  did.  Ahd 
the  verdict  also  having  the  approval  of  the  trial  judge,  this 
co\irt  would  not  be  warranted  in  holding  that  the  verdict  should 
be  set  aside  on  that  ground* 

The  nly  question  argued  by  appellant  concerns  the  competency 
of  appellee's  children  Olga  and  Agness  Burnell,  -^o  testify  as 
witnesses;  Olga  was  t'.^elve  years  old,  and  Agnes  was  nine 
years  old  at  ■'he  ti.T.e  of"  th-  trial.  The  point  ia  made,  that 
these  witnesses  were  bot  of  sufficient  age,  and  iid  not  un- 
derstand the  nature  and  danotity  of  an  oath.  And  it  is  true 
that  one  of  the  witnesses  while  examined  by  the  court  iid  say 
that  she  did  not  understand  what  it  meant,  to  take  an  oath. 
The  trial  court  however,  after  ho  had  instructed  these  witnesaee 
as  to  the  meaning  of  their  being  sworn,  ;^nd  concerning  the  ob- 
ligations which  rested  upon  them  and  the  oonsequenoes  resulting 
from  testifying  to  something  which  was  untrue,  was  satisfied 
that  the  children  were  competent  witnesses.  The  question  of 
the  competency  of  witnesses  is  orlmarily  a  question  foT  the 
trial  court,  and  the  trial  court's  determination  after  inquiry 
as  to  the  oompetenoii  of  a  child  witness  should  not  be  set  aside 
unless  manifestly  incorrect.  People  v  Lewia  352  111,  281; 
Shannon  v  Swanson  308  111.  53;  Ross  v  Estate  of  Ross,  304  111. 
App.  637, 

We  are  of  opinion  that  under  the  oiroumstanoes  here  presented 


•  JbxTJS     (AoiBjtlloo  arlt  15*^J5  ^svr  c^^d;^   *oj3  o.t  b^sjat^aoo  srfe  tsd& 

fcevsilecf  ^c^^etlV9  Tfiirt   sxlT    .00.5V^|.  o*     O0.OOS$  taoil  beoub'^r  sjbw 

srfjf  siid^lr     i9,tt-sm  j*  bjb..      :.    _riJb   {saozlQiQdi-  ^iiljfljjesa  BSgjsmjsI 

moTl  £:too?-t  srizl-  nx  gnXil:fo£i  el   ©zeriT      .^auj;   eric^  lo   Bonivoiq 

aoteuLonoc   si'tf  grririojBat  xxi  fcsJxxBix^w  scf  tXwow  Jii/oo  srf-J-  rioiriw 

titA    »£ii:i   Y®f^^*   sjb  ^nibnll  al  Jbei^id•^iJ^;   d-on  aasw  x'^'Q   ^d&  &Mdt 

Btcit    ^^-gbui  Lal'rt  Bdf    .0  Ijsvozqqs  Qiii  gnxv^rf  oal^i  ^oitisv   edt 

bluoda  totbz&v  eri*  &,&iii     gniLIorl  ni  t&ta>&ri£,vi  scf  *oxx  LIx/ow  d"u;oo 
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there  was  noerror  in  allowing  these  children  to  testify; 
especially  since  the  t?stiaiony  which  thsy  gave  iii  not  concern 
nor  have  any  effect,  on  the  controverted  questions  of  fact 
in  t:-:e  case.  The  reoori  dosa  not  disclose  any  r-versiTale 
error,   and  the  juiginsnt  is  therefore  affirj.ed. 

Judgment  affirmedt 
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STATE   OF  ILLINOIS,    I 

SECOND  DISTRICT.  I'  *^"        I,  CHRISTOPHER  C.  DuFFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  I'ecord  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  xVppellate  Court,  at  Ottawa,  this      

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 

Illinois :  If 

/ 
Present--The   Hon.    JOHN  M.    NIEHAUS,    Presiding  J/istice. 

Hon.  DUANE  J.  CARNES ,  Justice.  / 

Hon.  DORRANCE  DIBELL,  Justice/ 

CHRISTOPHER  C.  DUFFY,  Clerk/ 


CURT  S.  AYERS,  Sheriff 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

DEC  1  r  1919   the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


Gsn.  No»  6675. 

The  People  &c«  Deft,  in  error,     ^  jL  '^    X  •  A®.  0*^0 

VB  Error  to  Cc*  Ct.  Henderson. 

Shelby  Vaughn,  P^tf.  in  error. 

Dibell,  J. 

Shelby  Vaughn  was  .roseouted,  convicted  and  fined  in 
the  County  Court  of  Henderson  County  for  an  assault  with  a 
deadly  weapon  on  Edgar  G.  Lewie  .vith  intent  to  i.-flicct  a  bodily 
injury,  where  no  considerable  provocation  appeared.  He  proseoutae 
this  writ  of  error  to  r-view  sail  judgir.ent. 

The  information  on  vhich  he  was  arrested  ani  tried  was 
verified  by  the  Spates  Attorney  upon  information  and  belief 
only.  Vaughn  argues  that  this  was  a  violation  of  his  constitu- 
tional rights,  under  ^eopls  v  Clark,  £30  111.  160,  and  People  v 
Honaker  S81  111.  3S5.   He  preserved  this  question  by  proper  mo- 
tions in  the  court  below,  v7hich  the  court  denied.  ?ut  by 
bringing  the  cause  to  the  appellate  court  he  has  waived  t^e 
defect,  if  any.  People  v  Powers,  3S3  111,  438;  People  v  Peed, 
387  111.  G06.  We  disregarded  this  rule  in  People  v  Eerger,  310 
111.  App,  533,  decided  by  us  at  about  the  same  time  that  the 
supreme  court  decided  the  Powers  case,  aupra,   but  tr. e  present 
point  that  coming  to  the  appellate  court  waived  the  error,  was 
not  there  raised. 

The  evidence  introduced  by  the  "^eople  tended  to  show  that 
on  November  35,  1918,   the  defendant  was  driving  a  team  along 
a  street  in  the  village  of  Media  in  Henderson  County  and  hauling 
a  load  of  hfcgs;  that  Lewie  was  chairman  in  war  workj  that  he 
went  up  to  Vaughn' a  wagon  and  spoke  to  Vaughn  and  told  him 
that  all  those  in  that  town  who  refused  to  do  their  part  in  a 
drive  then  on  for  the  war  service  league  were  to  have  their 
names  published,  and  Le.vis  solicited  a  contribution  from  Vaughn 


e^iti/oseoTq  eH     .tstjseqq^  nold-^oovoiq  alrfjBiei'ianoo   on  aierfvv    ^^Ti/Qni 
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0X£    tisgieS  v  slqoe?  ni   bXjjt    eirft  fcs^T^^sieiL   eW   .808    ,XXI   S'SS 
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e£V\'    ,'xoTia   erfci-  i^svijsT;  d-ix/oo   ed-jsllsqqa  srfcf   c:       ^  -.:^;^  drrXoq 
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for  that  work;  that  Vaughn  became  angry,  got  off  from  hi  a  wagon 
ani  tied  his  team  and  took  his  coat  off  ani  Os..v.e  at  Le^vie 
and  called  him  ;:.  vile  name  and  -aid  "I  will  fix  youj "  that 
Lewis  said?  "Don't  you  strike  me;"   that  Vaughn  .ifsnt  back 
to  his  wagon  and  took  a  hammer  out  of  a  box  and  cane  back 
at  Lewie  thesame  v/ay  and  again  called  him  a  vile  name  and  said 
he  would  fix  himj  that  Lewie  threw  up  hie  hands  and  backed  off 
and  put  up  his  hands  to  protect  himself;  that  Vaughn  wa'^ed 
his  hands  and  the  hammer  in  a  threatening  manner  aa  if  to  strike 
Lewis,  and  did  once  touch  him;  that  irt^cia  t'len  put  hie  hamrrier 
back  in  the  box  i-r.d  put  on  his  ccat  and  drove  awayo  The  harrmer 
handle  was  from  l-i  to  15  inches  long,  and  the  hairmer  part  was 
steel,  some  four  or  five  irches  in  length  and  an  inch  or  an 
inch  and  one  half  wide  at  its  widest  parto  This  vras  a  deadly 
weapon  ^.nd  a  blow  from  it  might  have  inflicted  serious  injury. 
Vaughn  denied  that  he  was  mad  and  ienied  that  he  ar preached 
Lewis  in  a  ^hreateni  .g  manner  ani  ienied  that  he  intended  to 
strike  him.  He  teetifiei  that  Lewis  frightened  his  hogs  and 
they  loosened  a  cleat  on  the  receptacle  in  which  they  were  con- 
fined; that  he  took  off  his  coat  in  orier  to  handle  a  hog  if  one 
ahouli  get  out;  that  he  got  the  hammer  to  fasten  the  cleat;  that 
when  he  had  ione  that  he  put  the  hammer  back  in  the  box  and  put 
on  his  coat  and  got  on  the  wagon  and  drove  away*  He  testified 
that  he  told  Lewis  that  he  had  aa  many  Liberty  Bonds  as  Lewis 
had,  ani  that  he  would  contribute  to  any  solicitor  except  Lewis, 
ani  he  testified  to  a  disagreement  between  himself  and  Levis 
about  soliciting  for  war  work.   Lewis  had  much  stronger  corrob- 
oration that  Vaughn.  If  the  jury  believed  Lewis,  Vaughn  was 
guilty  of  an  assault,  vrhioh  is  an  unlawful  attempt,  coupled 
with  a  present  ability,  to  commit  a  violent  injury  on  the 
person  of  another.  The  intention  is  manifested  by  the  oiroum- 
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stances  oonneoted  with  the  perpetration  of  the   offence.  The 
jury  were  warranted  by  -he  evidence  in  finding  defendant  guilty. 
The  judgment  is  therefore  affirmed. 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  f  ^^'        I,  CHRISTOPHER   C.   DuFFY,    Clerk   of   the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  ni}-  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

daj-  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  off  the  State  of 
Illinois:  "  / 

Present--The  Hon,  JOHN  M.  NIEHAUS,  Presidini^  Justice. 
'.Hon.  DUANE  J.  CARNES ,  Justice:^ 
Hon.  DORRANCE  DIBELL,  Justic/'e. 


CHRISTOPHER  C.  DUFFY,  ClerK, 

/ 
CURT  S.  AYERS,  Sheriff.   / 

/ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

i}lC  i  /■  jyj'-   'the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit : 


Gen.  No.  6733. 

E.  B,  Doolittle  et  al  appellants.   2  1  5  I«A«  6  *^  & 

vs  Appeal  from  Le-ke. 

M.  A.  Kepple,  appellee 
Dibell,  J. 

E.  E.  Doolittle  ar:l  P.  Yl,   Newhouse  are  in  the  rsal  estate 
buainesB  ae  Grays  Lahe  Realty  Company,  at  fhe   villaj^e  of  Grays 
Lake  in  Lake  County.  M.  A.  Kapple  ownei  a  farm  of  365  acres  in 
that  vicinity,  capable  of  division  into  two  farms.  On  July 
31,  1917,  he  entered  into  a  written  contract  -vitn  rr-tt   Grays 
Lake  Realty  Cpmpany   by  Thicn  n©  ^-ve  t^ox  exox-.-itf<B  *ua 
irrevooiible  ta,at':iority  rcr  trelvc  mo.ntns  to  soil  the  sajBe,and 
agreed  to  pay  f.e  company  three  per  cent  commission  *herefor. 
In  November  1917,  he  contracted  to  sell  the  same  to  John 
McCuxdy  and  H.  H,  Perry,  and  afterwards  did  sell  an i  convey 
the  same  to  said  parties.   Doolittle  and  Newhouse  claimed 
that  they  were  entitled  to  commissions  for  said  sale.  Kanple 
lid  not  pay  them,  ani  they  brought  this  suit  agairst  Kapple 
therefor  and  filed  a  declaration,  the  first  count  of  which  was 
upon  the  written  contract,  the  second  count  on  ;.  contract  to 
pay  them  so  much  as  their  services  were  reasonably  isarrtli  for 
procuring  a  piirchaser,  and  the  third  was  t  e  consolidated  com- 
mon countB.  Defendant  pleaded  the  general  issue,   there  was 
a  jury  trial  and  a  verdict  and  a  judgment  for  defendant,  from 
which  plaintiffs  appeal.  Befor'^  the  contract  was  prepared  and 
signed,  but  on  the  same  day,  Doolittle  and  ^apple  had  a  conver- 
sation on  the  question  of  employing  plaintiffs  to  sell  defendant's 
farm.  Fnether  trie  interview  was  sought  by  Doolittle  or  by  Kapple 
is  immaterial.   Doolittle  told  Kapple  that  his  farm  was  large 
t'.at  most  buyers  were  lookinf^  for  a  small  farm,   ani  that  he 
would  not  vi?iBh  to  take  hold  of  it  and  g-oend  a  lot  of  money  on 
it  unless  he  had  an  exclusive  right  to  sell  it  for  a  definite 
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time.  They  afterwarie  prrpared  anl  executed  t'e  contract 
described  in  the   first  count.  It  g-ve  plaintiffs  exclusive 
authority  to  sell  s£.id  farm  on  tlie  terms  ther-in  mentioned, 
ani  therein  agreed  that  sail  contract  couli  not  be  revoked  for 
twelve  months  from  that  late,  as  completely  as  language  could 
do  so.  Plaintiffs  then  advertised  the  farm  for  thrae  "^uniays 
in  the  Chicago  Sunday  Tribune  ani  also  ran  advert iserrents  of  it 
in  the  local  weekly  paper  in  ths  village  of  Grays  Lake.  MoCurdy 
had  a  farm  which  he  wished  to  sell,  and  if  he  sold  it  he  Tvished 
to  buy  a  cheaper  farm.  Dcolitt  e  gave  MoCurdy  a  list  of  sev- 
eral farirs  plaintiffs  had  for  sale,  incluiing  the  Kepple  farm. 
McCurdy  then  went  and  saw  the  Kepple  place  ani  had  a  con- 
versation with  Kapple  and  then  went  to  Doolittle  again.   D:o- 
li-t-tle  gave  Iexb  prtx  McCurdy  the  price  of  ^135,00  per  acre,  which 
was  the  price  named  in  the  contract,  and  McCurdy  sail  he  had 
seen  Kapple  and  believed  he  coull  buy  it  cheaper  than  thatj  that 
he  had  been  ani  seen  it  the  day  before  ani  T;ould  give  Cl3'^«C0 
per  acre  for  the  north  155  acres.  Doolittle  went  to  Ka^pl© 

ith  this  proposition.  Kapple  refused  to  diviie  t'le  farm.  Kapple 
then  told  Doolittle  he  would  take  |;130.C0  per  acre  for  the 
whole  farm,   and  they  figured  this  to  amount  to  t31,800,  Kapple 
then  said  he  would  sell  the  whole  farm  for  an  even  v31,C00  with 
$10,000  cash  and  a  mortgage  for  the  balance  at  5"^-.   interest  per 
annum.  D6d)little  then  sought  out  MoCurdy  and  repeated  this  new 
proposition  to  him,  to  which  McCurdy  xade  no  reply  at  that  time. 
Afterwards  he  asked  that  Doolittle  and  ITewhouse  shoull  go 
and  see  Kapple  ani  get  the  interest  cut  to  ^^'fo   ani  the  price 
reduced  to  1:30,000  and  if  that  reduction  was  made  he  would 
take  its  Newhouse  and  Doolittle  went  to  see  Kapple  thereafter 
and  he  then  agreed  to  sell  for  C30,000,   tlO,"00  iown  ani  the 
balance  on  time  at  ^^fp.   Late  that  evening  .oftlittle  notified 
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MoCurdy  that  hla  offer  was  aooepted,  and  to   -ring  over  some 
money,  and  MoCurdy  Bail  he  woull  be  there  t:;8  next  morning j 
that  he  and  one  Studer  were  going  to  take  le  els  of  the  land 
and  if  they  could  get  a  proper  fall  -'or  drainage,  he,  MoCurdy 
would  tz,Y.Q   the  farm.  The  next  day  Doolittle  saw  Kapple  and  told 
him  that  he  thought  MoCiirdy  -.vouid  take  +he  farmj   that  MoCurdy 
had  gone  with  a  surveyor  to  take  the  levels;  and  Kaople  said 
he  had  met  them.  Karpio  iia  nox  go  near  piaintiifa  again,  "but  a 
few  days  later  a  contract  between  Kapple  on  the  one  hand  and 
MoCurdy  and  Petry  was  prepared  by  one  Churchill,  a  lawyer,  who 
80metim<>d  soxo.  r^al  gettaxe,  ^.na  ib  was  signeu.  oy   Kapple,  and 
Churchill  signed  the  names  of  MoCurdy  i.nd  Pe-ry  t-  it  as  their 
agent.   Afterwards  Kapple  deeded  part  of  tae  farm  to  MoCurdy 
and  the  rest  to  Perry.  He  soli  for  the  price  and  tbe  terms 
which  plaintiffs  had  induced  him  to  agree  to,  namely,  $30,000 
of  which  $10,000  was  cash  and  the  balance  on  tiae  with  interest 
at  4g^  per  a  num,  secured  by  mortgages.  Nearly  everything 
above  stated  is  undisputed.  Plaintiffs  also  testified  that  at 
their  last  meeting  with  Kapple  when  the  terms  finally  accepted 
were  fixed,  he  asked  what  plaintiffs'  coirmission  'vculd  be  and 
was  told  three  per  cent  on  |30,000  or  |;900.  and  that  after  being 
told  that  he  announced  to  them  that  he  woul i  accept  the  offer. 
KappM  denies  that  anything  was  said  about  oommiasione  at  that 
meeting,  but  the  apparent  preponderance  is  against  him. 

Churchill  hsd  once  had  his  farm  listed  with  him  for 
sale,  but  the  tiir.e  within  vvhich  he  could  sell  had  expired. 
MoCurdy  did  not  7.ish  to  buy  the  whole  farm  but  only  the  north 
155  acres.  He  had  a  friend  Perry  with  r/hom  he  had  had  many  trekdes. 
He  selected  Perry  to  take  the  south  110  accea.  In  the  course 
of  the  discussions  as  to  whether  Perry  would  go  in  vith  him 
they  talked  with  Churchill.   Chiirohill  learned  from  them  that 
Kapple  had  given  a  price  of  $31,000  to  plaintiffs.   He  then 
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wert  to  Eapple  ari  told  him  he  ought  to  give  him,  Churchill 
an  equal  chance  to  sell  the  farm  t^nd  Kapple  a  parent ly  assented. 
Ch\ir chill  rendered  some  assistance  in  enabling  MoC\iriy  and 
Perry  to  niake  their  joint  arrangements,  -.vhich  requir'd  MoCxiriy 
to  raise  the  whole  of  the  110,000  in  cash*   Churchill  acted 
as  agent  for  McCurdy  :.r.i  Perry  in  signing  tne  contract  for 
them,  but  before  that  time  he  wus  not  able  to  get  the  terms 
which  McCurdy  and  Perry  .ouli  accept,  and  McCurdy  went  to 
plaintiffs  and  they  were  tlis  ones  who  procured  from  Kappie 
and  coTmunicated  to  MoCurdy  t  e  terms  which  werr.  finally 
accepted.  Kapple  paid  Churchill  i'500  commission,  ard  Churchill 
without  the  knowledge  of  McCurdy,  paid  one  hal"  of  it  to  Perry. 
Churchill  assisted  McCvirdy  and  Perry  in  determining  how  the 
exrenses  of  the  propose!  drainage  should  be  divided  between 
McCurdy  and  Perry  i^ni  perhaps  assisted  in  ir.iucing  a  neighbor 
who  would  be  benefited  by  the  drainage  to  agree  to  pa>  a  part 
of  that  expense. The  evidence  appears  to  make  a  clear  case 
that  the  plaintiffs  performed  their  contract  with  Kaople  ard 
were  entitled  to  receive  from  him  the  agreed  commicsions. 
It  is  true  that  there  were  a  few  things  inserted  in  the  contract 
with  McCurdy  ani  Perry  which  had  not  been  discussed  between 

plaintiffs  and  Ka.^ple  concerning  the  time  of  giving  possesston 
and  certain  personal  property  on  the  farm  ani  concerning  twelve 
dead  trees  which  Ks^T-ple  had  previously  sold,  but  those  matters 
do  not  affect  the  right  of  plaintiffs  to  comoensation. 
Kapple  did  not  give  plaintiffs  an  opportunity  to  rnier  the 
final  services  in  drawing  the  contract  with  the  purchasers. 

The  :)laintiffs  oalled  MoCurdy  in  rebuttal  and  he  state!  that 
he  had  started  to  look  at  the  farms,  to  -.Thich  Doolittle  had  ■ 
called  his  attention,  before  he  saw  Churchill.   It  -iras  objected 

that  this  was  not  rebuttal,  and  the  objection  was  sustained. 


.bQta&se^  YJ^^n8i£q'A  alqq^^     fcna  iBi^l;  erft  Ilea  od-  oofljerfo  Ifiwpe"  n£ 
Jtnjs  Y^^^^<>^     ^liXcffifts  al  eonjad^a Isejs  emos  £>©T9fcxi*T  XlirioTU'riO 

fc!9to^3  XXlrfo-ri/riD      .ifejso  fli  000«OX|   a.-fd-  "io  •Xorfvr'orf*     '^aijarl  6  ■ 

BcoTstf"  sK;t  *©s  o*  elcfjE.  d-on  eaw  sd  9ml&  isn't  eiolscf  S-ircf  «ai©rfi- 

Ot  Jfnew  ^I)Ti/'OoK  !)«£   ,*qBOOJs  tXuo?    y^^®*^  ^^-s  ^ftiuDoM  doldn 

©SqqjB'^f  taorrl  tsawooiq  orfw  eerso  Si  t   slew  \;sri>t  Lni^     allld-aijslq 

XXMoTirdO  JtntJB   .noiaeiaacoo  O0S§  XXiiloTx/rfO  tijsq     eXqqjsS  »l>e*q9O0£ 

.^"lisf  ot  cM   10  ■'.I^if  eno  Jbi-sq   .yiJiiiOoM  lo  egfceXwoai  erf  *  -  ti/oritJ-iv. 

©rfd-  Y'orl  sflJtnlraiadefii  at  x'^'''^^'^  *>«£  ^ffc-ujOoM  i-etaleejs  lltdoiisdr. 

xi99Wd-ecf  i)S£;ivlfe  scf  LXwoxTs   tb-gjactlsit  teBoqotq  6d&  to  aeeaeqxa 

lOcfxf^Xsrtc  JB     gnloLi^ni  /il  £i9d'axs3J6  aq^rftsq  fcn-s  ^iis^I  fcfl*' >ffe*tX!fOoM 

itijsq  .s  t'S'^;  o*  ssig^  od'  as^ni^safj  erft  ^cf  tsiitensdi  ed  bla&^^''   Otfw 

ee£0   "Xfislo  js  ei-sw  o*     ai-eaiQqje  eoneJbive  srfT.aaffsqxe  i-jBrft'lto 

.bns     ftXqoJBX  xfd-iw     iJ-o^itnot;     lie/it  b&iato^teq  Blllialslq  ed*  Jffirit 

.enoleaifflffioo  Jbeaag^  sxld-  aixri  aioi^     avieos^t  o*  JbeXJl^ne  siew 

ifoisii'noo  end-  ai  bQiieaal     ssalrf*  wel;  a  attsw  stodf  &.cdt  Buii  al  il 

JXSStJi-scf  i3©3S0O8iI  flsscf  toa  L^d  £fo.tdw     ■^sns^  rns  ^tzuOoH  dttf? 

nodaasaaoq  gnivls  io  Siuia"  aricf     gnlaisonoo  aXqqsS     iDrte  ailld-nljsXq 

avXev.'t  gnlnisonoo  Lns  ma*^  ed&  ao  TfJaaqoio  :3q  rti^'-ado  ba£ 

a-rsd-^t^fci  eaorft   tijcf   ,JbXoe    ^XauoivQ-jq  bsd  aXq  , /:Ji  xioldw     aaai*  bs&t 

.rxoiJ^eascmoo  o#  a^'iid-iiiiJlq  "io  td-git  9dt  shoel":^  toa  ot 

%  arft  tefcat  o*     Tf.t.tm/d*ioqqo  ass  BlT^tfalAlq  evig  i'on  JblfJ  eXqq^H 

.atjaa-firioTuq  sc5  rfJiw  j-csaJnoo  ed&  -gsttrfBtb  al  aaoiviea  Xjenll 

t£df  fced-£i"8   !5ff  i^^J3  Xsd-.tj;;cf©i  at  •^bxifOo'^  bBllJio  afit&ntslc^  arit 

bsd  GL&&tlooQ  doldw  ot    tefflcxjB^  eii;f  tA    iooX  o*  bsJi^ta  J&axf  ©rf 
listoeto'o  e^w  ^I      .LltdoiudO  wjsa  exi  siolsd  taottasf&s  aid  isXI^o 

,b9at^-:^BiSB  e£v.'  rrolJosQCfo  edJ  bas   ^lA&tudsi  &oa  bjsw  aid*  tadi 


We  think  the  eviience  Wc.a  proper  at  that  time,  but  the  answer 
was  not  exoluded  a,nl  no  harm  was  therefore  lone  plaintiffs. 
The  oourt  gave  an  instruction  at  'he  request  of  lefeniant  that 
the  plaintiffs  must  prove   t;-.sir  case  ani  every  issue  thereof 
"by  the  preponderance  of  the  evilanoe,  and  also  another  instruc- 
tion that  there  could  be  no  recov--ry  unier  the  seooni  and 
third  counts  of  the  declaration.  The  jury  '.7ouli  be  likely  -Jjo 
linderstand  from  this  that  as  plaintiffs  could  not  recover 
under  the  seooni  and  third  counts  therefor-  they  had  not 
proved  every  issue  ani  could  not  recover.  ,  No  doubt  this 
was  not  what  the  oourt  meant,  but  tie  ysvy   might  easily  ao 
understand  it.   The  court  shouli  not  have  instructed  that 
therE;  could  be  no  recovery  under  the  third  count o 

There  is  much  immaterial  testimony  in  this  record.  If 
McCurdy  and  Perry  consxilted  Churchill  and  got  him  to  act  as 
their  agent,  and  he  assisted  them  in  making  such  arrangements 
between  themselves  that  they  could  buy  this  property,  ani  if 
Kapple  assented  to  permit  Churchill  to  act  as  his  agent  in 
the  closing  days  of  the  deal,   all  these  matters  were  immaterial 
in  this  case  between  plaintiffs  and  Kapple.  If  they  performed 
their  contract  ard  rocured  a  piirohaser  to  rhom  Kapple  conveyed 
the  land  on  terms  whioli  they  had  anenged  for  him  --dth  the 
pxirchaser,  his  subsequent  weakness  in  permitting  another  agent 
to  draw  the  contract  and  the  deed  cannot  defeat  plaintiffs. 

The  judgment  for  defendant  is  for  costs  only,  and  is 
therefore  not  a  final  judgment,  in  a  case  of  this  kind,  and  i  s 
not  aixtatr  in  bar. Town  of  Magnolia  v  Kays,  300  111*  App.  133. 
If  a  motion  to  dismiss  the  appeal  on  that  groundhad  been  mad© 
it  must  have  been  granted. 

The  judgment  is  therefore  reversed  and  the  cause 
remanded  for  a  new  trial. 


«.an.  o«  iu^  .e„»  ,,,,  ,,  „,„„  ^^^  ^^^^^^^_^  ^^^  ^^^^  ^^ 

.sonotiTs  9a*  lo  »oa£i9finoqoiq  ait  i(<t 
=♦  VX.«I  etf  iX„ow  vx.t  odT     .noi,.„xoai  ..■,  t,  ,,^„  fc,,^, 

*on  i.^  ^sd,  -,ots«dJ     e,ax,o=  i,id,  ia.  tao<,«  „«  „£„„ 

eM*  Jrfuoi  OH  ,   .-rsvoosT  fox,  LXyoo  ia^     .„aai  ,  ,fa 

OB  ,tXXB.e  Msta  ,^„t  ari*  *utf  .iK,^,„  ,^oo  ,rf,  t^^  ,00  ,!„ 

.,     *£.d*    *»»="*«nx  „.ri  ,o«  XX«orfs  f«,o=  sdT     .«te^,„^^ 

.*m;oo  t,J«  e«  Kim,  ^«yoo.i  00  ed  iXuco  a«d* 

.^  *=^  0*  Bid  ,os  th.     XXWoTurfO  i,*X;,e„oo     ^i«q  i„^  ^LxaOoM 

ii  ta.  .T*«70T,  aXrf*  ^x,d  ixuoo  ,,.«  *...,     aa»X,..,ad*  a.ow*e<f 
1J  i^neg.     Bid  B^  ,0^  OJ     XXitfoT^iO  »xa«,  oj  ie»«Ba^     BX,a;a 

l>3^o^«q,a««     ..Xqc,  i,^  an«ai.x,  aB,«,tf     «.o  aXx^t    ai 
inovaoo  .xc,,.3  „oaV  o*     „a..toT^,  .  i,„oox,  t..  ,o..*aoo  ix.rf, 

*.7es^ia«on^    '  '««  "^  "^-a^"  *aa.,peacfaa  aid  .„a«-o«, 

.B«i*aX^Xq     j^aiei  *onn«,  fcasi  ajj  fc,^    tc*-ziaoo  BtfJ  w^ifc.o* 
s-i  &K  .vxno  a*Boo  lol  aX  tn^aeleb  »1  tmmut  sdT 
^B  X  i„.   .i„«  ,irf,  io  ,a.=  :.  nx   .*„sa,ai.t  X^nXl  .  fo«  e,ola«ri* 
.S«   .««   .XII  OOS    .B;t«3  V  ^iXoflsaM   lo  OToT.wrf  ni  ««,:»  *on 
Bi«  naarf  i.Jn-£«,ois  *.«  no  X«q,^  ,d*  aaXmaifc  oxf  ,,oX*om  ^  II 
:  ,    ■•  ::..   -  •^s^fl^Ta  flsecr  av^rf  ±aim;   r^^ 


STATE  OF  ILLINOIS,    \ 

SECOND  DISTRICT.  f  ^'''        I,  CHRISTOPHER  C.  DuFFY.   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foreg-oing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oiBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  

day  of in  the  j^ear  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


V  ' 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  ni.ne  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 
111 ino  i  s :  f 

Present--The  Hon.  JOHN  M.  NIEHAUS,  Pre^^iding  Justice. 

Hon.  DUANE  J.  CARNES ,  Justice. 

\  j 

Hon.  DORRANCE  D I BELL,  Justice. 

f 

J 
CHRISTOPHER  C.  DUFFY,  Cjerk. 


CURT  S.  AYER&,  Sheriff.; 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 


'-  1  .'  19'^     the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Gen.   No.    3753 

Julia  E.  Layman,  appellee 

V8  Appeal  from  Llvin?-ston. 

The  estate  of  Kenry  Francis,  decsassd. 

appellant » 
Dibsll,  J. 

On  August  5,  1915  H-nry  Franois  died  intestate  at  his 
home  in  Odell  in  Livingston  County.  Hi?  -^ife  hai  died  '^any  yeare 
before.   Julia  E,  Laymon,  a  daughter,  sarvod  a  his  houaelccspeB 
and  nurse  for  about  tvrenty  one  years  ani  till  his  death.   She 
filed  a  claim  against  her  father's  state  for  3uoh  servioea 
On  a  jury  trial  in  the  County  Court  a  verdict  -.vaa  iireoted  for 
the  Estate.  Claimant  appealed  to  the  Circuit  Court  wher*;  she 
had  a  veriict  and  a  Judgment  for  $3,338.00.  We  reversed  that 
judgment  in  Laymon  v  T'- e  Estate  of  Henry  Francis,  deceased, 
S13  Illo  A  p*  0^   .  The  cause  has  been  tried  again  ^nd 
claimant  has  had  a  veriict  and  a  judgment  for  $3,750.00  froa 
which  tue  estate  prosecutes  this  appeal. 

The  legal  principles  applicable  tc   the  case  are  xJcti  . 
stated  and  authorities  cited  in  our  former  opini  :n,  to  'vhioh 
we  here  rsfer  v/ithout  repeating  them.  At  the  last  trial  instruc- 
tions were  ;;iven  at  the  request  of  each  party,  -vhich  implied 
that  the  services  were  rendered  under  the  family  relation.  It 
was  therefore  necessary  that  such  facts  and  circumstances 
should  be  shown  as  to  justify  f-e  inferences  that  at  the  time 
the  services  were  rendered  claimant  expected  to  receive  payment 
and  her  father  expected  to  make  pay^^^snt.   Claimant  had  a  new 
witness  on  this  subject  at  the  last  trial  who  was  out  of  Illinois 
at  the  time  of  the  former  trial.   She  had  always  known  Francis 
and  in  1913  had  a  long  conversation  with  him  in  his  home  in 
which  she  talked  about  trouble  which  her  grandmother  Imd  had 
with  her  daughter,  and  Francis  after  commenting  on  that  and 


8575   ,0^  .nsC 

eixf   tsi  9ta&B3fat  telL   aioarSil  x'^nli  2X61    ,5  teirgixA  nC 

etjss^j  ^nsp:'.     Jbeifc  i-sn'  oliw  aiH  ♦Tfi'ni/oD  coi'sgniviJ  ni  XleijO  n*   ....«- 

attqEe^'eeiJOff  sin  e     Jbovise    ^natd-suMi)  j5   jXioffi^jsJ    .3  iixXuL     .eiolsd 

sxl8      ,ri*jBai:   sitf  XXit  la£  az^Q^  ano  •{.rnev/d'  *i/ocfjs  rcl     eaxun  Ln^ 

eeolvise  rfoue   lol  e:^«j•8^   s'Terf^jal:  i3rf  tenl^gja     SHijsIo  ^  issXil 

siif    ciierivr  ^:ri/oC   oiiroiiO   ©rl*  orf-  ireXjseqejs  j-a^aii^IO      .atJsd-aS  edt 
&£ii&  teeTSvei     dW      .00.3£G,e$   lol  taem-gLu^  ^  frr^  tol'Tsv  :z  b&d 

ta.    fll^£  tci;!^   asscf  a^i^   oai/^o   srfT      .       •H'o  .q.  A   »XXI  £XS 

moil  Q0.02T»£!i;  lol  trtsacgtxj^,  ^  tas  toLiev  £  i:£.d  s^  ta£mt£Lo 

,X-£5q^-6     Bidi  esi-wcaaoaq  st£J"B3   snt  rioixfw 

..    srt   ot      ©Xd^oiXqqjs  esXqioniTq  X^sX  srfT 

rioirlv   ot    »xic  inlqo   israaol-  Txro  ffi  xs^Jtc      e9id"iTorf*jjaB  l3ff£     tQi>a&B 

i)exXQTHi  xfcxri;v    »^j*T£q  rio^s  ^o   ^tsoupsi  arf.rf   *£  flavi-;   eia-.v  eiioXcJ' 

JI      .floid-^Xsi  YlimjBl   sffit  'isfcnu  is-xeLnea  siew  eeioxvrrsa  8d:f  ^.srfd- 

eson^i'B.mfo'rio  f^n^B  eto-s^  doue  *£i:■^  .;;-3rc  3io1:»aaiirf'  a-sv? 

emit  erft  J-jb  t^.it     Bsoaeistni  anJ-  Y^i*a;..t  ot  as  tmoda   ecf  LXwoila 

rf-xiswY-eq  9vi3cea  o:^  csJos-Txa     ^xusKi^Io  JbeisLiiei  :.  If 

ireci  n  bs-d  tajimlslO      .tnerrrx^q  ealjsic  ot  ijed-osqaca   lariifjsl  isd  Laa 

eionlXII   lo  tuo   sjbw  orivr  XjsIi*   i'si^X  sxl:^   t£  to  .aix-iw 

■  Bicir^T'^  ov/orof  a>j£wX£  £).£rf  sriS      .:  -aittol  sad"    io  sraxd"  sdi   *j6 

ai   ercorf  exd  ni  xcirf  dthv  aoii^  ol  js  L^xf  5XeX  nx  Lab 

'i3££f  tsfixf  TLQd&omSja.£r^  -xe  ocf£  tisafXs;}-  sxfe  doldv' 

has  tsdi  no  snltt-nsmmc  xt-sxi  i>n£   ,as;^xf8JJ£Jb  uerf  dJiw 


saying  that  hia  daughter  was  always  good  to  hire,  said;  "When 
Julia  came  here  I  promissd  to  pay  her  and  I  shall  see  that  sbe 
l9  well  paid."    This  aviience  -.vas  no+  iirectly  oontradioted 
and  if  believed,  warranted  tie  jury  in  finding  that  this  promise 
was  raade  by  the  father  to  claimant  at  the  time  when  she  came  to 
hia  home  to  be  his  housekeeper  j-ni  nurse,  and  that  that  relation 
was  entered  into  upon  an  express  promise  by  t-^e  father  to  pay 
claimant  what  her  services  were  worth,   and  ■'-hat  ahe  relied 
upon  that  promise.  Other  circu.'-.;stanceB  attending  this  case 
are  briefly  as  follows:   The  wife  of  Franois  had  lied  many 
years  before  i^nd  hs  had  a  daughter,  Emeline,  -vho  had  been  hia 
housekeeper  till  about  December,  1S94  when  she  was  strioken 
with  an  incurable  malady  ani  could  no  longer  servs  as  house- 
keeper and  it  was  necessary  for  Franois  to  get  some  other 
housekeeper.  There  was  a  difference  of  ooinion  in  tne  family  as 
to  whom  he  should  get,  but  he  decided  that  he  wanted  hie  daughter, 
Mrs.  Lay:r.on.   She  was  a  widow.  Her  husband  had  died  in  1S84 
leaving  her  without  any  considerable  prcnerty  and  with  seven 
children.  Aftsr  a  little  time  her  father  had  hsr  move  into 
a  house  on  one  of  his  farms.  It  ia  the  contention  of  the 
estate  that  he  supported  her  during  those  ten  years  on  his 
farm  and  that  when  he  moved  her  to  his  home  in  1834  he  continued 
to  support  her  and  her  family,   and  that  it  wils  really  only 
transferring  her  place  of  living  ani  su  port  -jTrom  the  farm  to 
his  home  in  Odello  This  has  some  evidence  to  support  it»  He 
did  tell  a  grower  to  sellMrs.  Laymen  groceries  and  charge  them 
tp  his  account  and  he  would  pay  for  them.  He  did  send  various 
things  to  her  house.  The  preponderance  of  the  evidence  indi- 
cates th^t  these  occurrences  were  diiring  the  first  years  of 
her  widowhood.  She  was  able  to  show  receipts  for  larf^e  sums 
paid  by  her  for  groceries.  Her  two  boys  went  out  to  work  and 


^rie  jhaflrf'   sse  II<Brfe~I  ^n-^  .,  aerf  ^£q  o^  i)6aJti«oiq  I   9i9d  ©aijso  .siXi/L 

selfljoiq  eiff.+  &£:'i  gnifcnll  ni  ^ai/Q  ©i^l     b9&a£ir<sff   ^fcovallscf  li  in^ 
oJ   erafio   ©."ib   nsr^'vr   smlcf   Sjrf;t   t£  fn-BadsLo   oi    a r  ■{,■+-'»■    ■■>.'.-t  ^a      si^sa  a£w 

nojtJ'filsa  tisrit  &&:1^  in.o   ^eaTi/n  £a^  isqse; _  ^^-   :'C  o&  »taod  Bid 

Y-sq  o;^  ierfj£*i  sx:;)-  yd     ©aiifloiq  eaeaqxe  n^  noqjj  oiat  bers&as  a^w 

iisilsi  ©ilE  d-£rit  tn£      .rirf-iow  ©tsw  eeoiyiae  led  ted-in  tn^iat&Lo 

88^0  airict  8ai£n«.+rf-£     asoajBcraajJoixo  lericfC     .oeimoxq  3"*i-ai  aoqu 

Xd'^^  bolt  i£d  aton&i'K  lo  ©liw     ©dT     ravollol  e^  xl^^srd  9X£ 

Bid  naad  bad  odv   teuiism'R   ,i9^xfsii£i>  s  bad  e/i  brij^     oiolscf  aiJSdY 

aeicxiJe   e^w  sxfa  C9£[w  ^-esi   «i3cfmsoeC  inode  lilt     leqes-ieaiiorf 

-©Bi/ori  ejB  sviee   legxiol  on  tluoo  in^  \tJbl£is  elcfaiuoni  ajs  dd-jtw 

:iS£f-to     OitsoB   itsa  ot  alori£;'?  ttolt  x^-seeec'Sn  ajsw  *!  txus  laqea:^ 

©£     ^Ilm^l  9n:f  nl  aoxflioo  /lo  ©onstallili)  a  esvr  o'Z9dT   .zeqsssiaBx/orf 
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brought  all  or  most  of  tl-olr  ?rage3  tome  to  hex,     Mrs.  Laymon 
herself  went  out  to  work  to  earn  money.  She  sometimea  went  to 
nor  fatner»8  home  ana  5la  tjotIs.   lor  him.  Before  ahe  went  to  be 
houeeketjper  in  his  home  n-r  xwo  oldest  daughters  had  married 
and  nad  homes  ox  tiaeir  own.  W^en  sHe  went  to  •:egin  tnia  houae- 
Kceping  sne  only  took  with  her  t-.ree  little  girls.   In  a  ver3' 
few  years  the  oldest  or  these  went  to  work  in  a  store  ana  else- 
where ani  either  earned  all  her  cm  living  or  at  least  enough 
to  pay  for  her  clothing.  In  due  time  these  girls  married  and 
went  to  homes  cf  their  own.  This  xvas  not  a  family  wholly  de- 
pendent upon  Francis  when  he  brought  Mrs.  Layman  to  his  ho:-re  to 
keep  house  for  him.   There  is  some  evidence  tending  to  indicate 
he  afterwards  paid  for  h^r  clcthing,  but  the  preponderance  of 
the  evidence  is  that  he  did  not  buy  her  clothing,  but  +hat 
what  she  was  not  able  to  boy  with  her  own  mes-ns,  she  was  assisted 
in  buying  by  a  married  daughter  and  possibly  by  her  sons. 
Francis  was  over  seventy  years  old  ^hen  '!rs.  Laymon 
came  to  be  his  housekeeper  and  nurse  and  was  about  ninety  two 
years  of  age  when  he  iled.  Tus  proof  for  claimant  tended  to 
show  that  for  at  leas"  ten  y^ars  before  he  died  he  was  feeble 
and  a  very  great  care;  t  .at  he  had  asthma,  heart  trouble,  bowel 
trouble,  -nd  a  stomach  trouble  isrhich  caused  him  to  vomit  at 
the  table.  The  evidence  for  the  estate  tended  to  show  that  he 
was  well  and  up  and  around,  mowing  his  own  lawn  and  taking 
care  of  hie  own  horse,  ani  icing  work  of  that  kind,  till  within 
one  week  of  his  death.  This  left  a  question  for  the  jury  to 
determine  as  to  the  value  of  the  services  which  Mrs.  Laymon 
necessarily  rendered  to  him,  and  we  see  nothing  in  the  evidence 
to  justify  us  in  setting  aside  their  conclusion  on  that  subject. 
It  is  contended  that  the  statute  of  limitations  was  a  partial 
defense.  There  is  evidence  that  quite  a  number  of  zszh  years 
befors  he  died  Franois  delivered  to  hi°  daughter  a  note  for 
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|3C0»00  collected  tV.e  interest  himself,  ani  requir-d  the  maker 
of  tl.e  note  to  pay  t>-e  principal  to  Mra.  Laymon,  '.7hich  he  iid. 
There  is  no  evilenos  of  any  other  inlebtadneas,  except  for  her 
services  as  housekeeper  and  nurse,  for  which  he  ahouli  be  paying 
her,  and,  in  view  of  what  lie  told  the  witness  first  atove  re- 
ferred tc  and  the  lav/  us  sts-ted  by  us  in  our  fcrmer  opinion, 
we  concluie  that  tlie  jury  were  war  -anted  in  treating  this  as 
a  paynien":  u^^on  this  indebtedness.  Again  there  is  evidence  clearly 
tending  to  show  that  Francis  had  decided  that  his  method  of 
pacing  hie  daughter  should  be  to  give  her  hie  home  in  Oiell  in 
addition  to  giving  her  an  equal  share  with  the  other  chiliren 
in  the  rest  of  his  estate.  We  think  it  .Titwy  fairly  be  inferred 
from  all  the  evidence  t  .at  Mrs.  Layraon  expected  that  the  home 
was  to  te  given  to  her  fcr  her  aervices.   This,  obviously,  -vas 
not  to  be  done  till  the  father  died,  and  therefore  the  statute 
of  limitations   should  not  begin  to  run  against  this  claim  till 
his  death. 

There  was  proof  toy  the  estate  of  statements  made  by  Mrs. 
Laymon  at  about  the  time  of  her  father's  death  or  30on  there- 
after, whiah  seem  to  indicate  that  she  had  no  arrangement  with 
him  for  compensation.  She  denied  those  statsifents  which  could 
be  so  construed,  and  her  other  statsments  could  be  understood 
to  mean  that  she  expected  a  provision  to  be  made  for  her  and 
that  she  feared  he  had  not  made  it  and  ^as  not  aware  that  she 
could  enforce  payment  from  his  estate  after  his  death  if  he  had 
not  ;nade  the  provision  she  expected.  Upon  most  of  the  subjects 
mentioned  in  this  opinion  tiere  -.vas  a  contrariety  of  eviience. 
It  was  the  province  of  the  jury  to  settle  those  questions,  and 
we  are  of  opinion  that  substantial  justice  has  b-^sn  done. 
The  judgment  is  therefore  affir.r^ed. 
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STATE   OF  ILLINOIS,    I 

SECOND  DISTRICT.  I  ^'^^        I,  CHRISTOPHER   C.   DuFFY,    Clerk   of   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing'  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this    

daj'  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


; 


// 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundr^li  and  nine- 
teen,  within  and  for  the  Second  District  of  the  State  of 
Illinois:  / 

/ 

Present--The  Hon,  JOHN  M.  NIEHAUS,  Pres iding  /us t i ce , 
\   Hon.  DUANE  J.  CARNES ,  Justice  # 
\  Hon.  DORRANCE  DIBELL,  Justice/ 
CHRISTOPHER  C.  DUFFY,  Clerk,/ 
CURT  S.  AYERS,  Sheriff 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
DEC  1  7  19t^  the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


^? 


Gsn.  No.  3765  •  «  ^  f 

City  of  Rockford,  appellant.        ^^  X  v  X«ri*  O  *^  O 

vs  Appeal  from  '?innf?bago» 

Jolin  T,  LsiForge  &  Sons.  Inc» 

appellee 
Dibell,  J. 

After  ap'^eal  from  a  police  magistrate  to  the  circuit 
court  of  Winnebago  county  and  a  change  of  def^niantg  t^rTe,  John 
T.  LaForge  &  Sora,  Ir.er. ,  .vaa  tried  without  a  jury  r'or  a  •'.'•iol?.tion 
of  an  oriinance  cf  the  city  of  Rockford  :^nd  "/as  acquitted  and 
the  city  appeal*  from  that  judgment. 

Defendant  had  for  ten  years  been  eng-aged  in  buying 
garbage  and  table  waste  from  hotels  ani  restaurants  in  the 
business  part  of  the  city,  for  which  it  paid  a  3ub=taatial 
consideration.  The  object  was  to  get' the  grsaae  oontaine-l  therein 
which  Tvas  valuabla  in  making  soap,  but  *he  kithben  h^lp  -vould 
not  separate  the  grease  from  other  refuse  and  +\er?for-  iefend- 
ant  bought  it  all  a,nd  removed  it  to  a  plant  where  t"-'9  grease 
Wc.e  extracted  ani  the  remaining  refuse  rrade  irto  fertilizer, 
Bsfendant  removed  this  garbage  and  table  r-^fuse  ^rom  -^^  e  hotels 
and  restaurants  of  i+s  customers  every  lay  luring  hot  weather 
and  every  day  except  Sunday  in  cold  weather.  It  was  not  shown 
that  defendant  was  guilty  of  any  misconiuct  or  lack  of  care 
in  removing  this  waste,  but  only  that  it  violated  an  ordinance. 
In  1917^  long-  after  defendant's  business  hai  been  established, 
tt.e  city  aicpted  an  ordinance,  section  6  of  which  was  as  follows; 

"Sec.  6.  No  person,  firm  or  corporation  s":all  col:  ?ot  any 
garbage  in  the  city  of  Roc'tford,  or  haul  the  game  over  or  upon 
any  of  the  streets,  avenues  or  alleys  of  said  city,  except  tbe 
person,  firm  or  corporation  with  whom  +he  city  of  Rcckford  • 
contracts  for  the  collection  and  iispoeal  of  the  same,   ani 
those  in  hia  or  their  employ,  ani  then  only  in  strict  accordance 
with  the  provisions  of  this  ordinance." 


/ 
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Under  this  oriinance  the  city  in  February,  1919,  anterei  into 
a  contract  with  E.  C,  Du;se  ,  by  -.vhioh  the  city  gave  Dupee 
tbe  right  to  collect  ani  cart  away  all  garbage  in  t":  e  city  of 
Rockford  irooi  A..^ril  1,  121S  to  Decsmber  1,  1919,  for  which  the 
city  agre'^i  to  pay  him  Cll»^OC,  It  is  claiitied  this  gave  Dupee 
the  exclusive  right  to  collect  garbage  ani  that  it  was  a 
violation  of  said  ordinance  to  collect  garbage  in  said  city 
during  that  period,  as  the  proof  showed  it  h&.d  done. 

The  powers  of  city  councils  are  granted  by  Section  1 
of  Article  5  of  the  Cities  ^nd  Villages  Act.   T'le  city  relies 
upon  Paragraphs  75,  TSaadiSS  of  said  section.   75  p:ives  cities 
the  power  to  declare  y/hat  shall  be  a  nuisance  and  to  abate  the 
sarre;   78,  to  do  all  aots  an  a  make  all  regulations  necessary 
or  expeiient  for  the  rrotecticn  of  health  or  +he  supression  of 
disease;  and  98,  to  pass  all  ordinances  ar;!  rules  and  make  all 
regulations  proper  or  necessary  to  carry  irto  effect  the  powers 
granted  to  cities.   The  city  cites  many  authorities  outside  of 
Illinois  to  show  that  this  ordinance  is  ./ithin  che  police  power 
of  cities  and  is  not  invalid  because  it  authorizes  the  creation 
of  a  monopoly.   It  is  unnecessary  to  examine  those  authorities 
because  the  question  here  presented  ■■n9   consider  settled  by 
Landburg  v  City  of  Chicago,  ^37  lilo  113.   There  Landberg  had 
been  in  the  business  for  several  ysars  of  collecting  and  re- 
moving manure  from  the  city  of  Chicago  and  he  had  contracts 
with  numerous  persons  v.hich  required  him  to  remove  such  manure 
daily »  While  he  was  in  t.at  business  the  city  passed  an  ord^ 
inanoe  r.uthorizing  the  oommiseioner  cf  health  to  adver'-ias  for 
bids  -...:d  fiivke  contracts  giving  the  exclusive  privilege  of  re- 
moving manvire  to  tr^e  persons  to  .rhom  the  commissioner  should 
award  such  contract,  and  it  made  it  unlawful  "or  any  other  party 
to  engage  in  that  business,  and  therefore  was  calculated  to 
destroy  Landburg^ s  business.  It  was  there  held  that  this  ordinance 
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was  an  attempted  unrsasorable  exercise  of  tlie  general  powers 
given  the  city  to  which  we  have  referred,  'becauss  it  would 
have  the  effect  of  destroying  Landbsrg's  legitimate  bu  iness. 
It  v.'ould  seirve  no  useful  pur-^ose  to  paraphrase  +  e  language 
of  that  decision  so  as  to  nnake  it  apply  to  the  removal  of 
garbage.  We  see  no  difference  in  principle  between  that  case 
and  this. 

T  e  julgaient  is  therefore  affirmed. 
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STATE   OF  ILLINOIS,    (_ 

SECOND  DISTRICT.  |  ^'*'        I,  CHRISTOPHER   C.   DuFPY,    Clerk   of   the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing-  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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Leo  W.  Bredehoft  and  Albert  Ba|l,  co-partners  as  Bred- 

\  ehoft  &  Ball,  Defendstnts  in  Error.  „•    zj 

\.  /      ii51.A.  65e 

Walter  l,.   Ross,  as  Receiver  of  the  Toledo,  S.  Louis  & 
Western   Railroarf  Co.  Plaintiff  in  Error. 

Error  to  the  Circuit  Court  of  Vermilion  Count.y 

OPINION  BY  WAGGONER,  J. 

The  defendants  in  error,  Bredehoft  &  Ball,  bought 
an  action,  before  a  justice  of  the  peace,  against  plain- 
tiff in  error,  Walter  L.  Ross,  as  Receiver  of  the  Toledo 
St.  Louis  &  Western  Railroad  Company,  to  recover  dam- 
ages sustained  by  reason  of  potatoes  freezing  that  were 
shipped  in  a  car  ovei-  the  plaintiff  in  error's  railroad.  The 
case  was  appealed  to  the  circuit  court,  and  on  a  trial  in 
that  court,  judgment  was  rendered  against  plaintiff  in 
error  for  $108.00. 

Bredehoft  &  Ball  are  engaged  in  the  wholesale  com- 
mission business  at  Danville,  Illinois,  and  bought  a  car 
load  of  potatoes  from  Henry  Werner  of  Bloomer,  Wis- 
consin. The  car  was  shipped  -from  Bloomer,  November 
10,  1914,  by  way  of  Chicago,  consigned  to  Bredehoft  & 
Ball,  Danville,  Illinois.  Before  the  car  reached  Chicago 
they 
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reconsigned  it  to  themselves  at  Metcalf,  Illinois,  a 
.xL.rbioii  oi  the  Toledo,  St.  Louis  &  Westem  Railroad 
Company,  by  way  of  Cayuaga,  Indiana,  Tlu  car  arriv- 
ed at  Metcalf,  November  16,  1914.  At  that  time  the 
weather  was  mild  and  the  temperature  above  freezing. 
On  Xcvember  18,  the  temperature  dropped  to  a'lout  ten 
degrees  above  zero,  and  it  is  not  disputed  that  the  dam- 
age done  to  the  potatoes,  thereby,  was  $108.00. 

The  railroad  company  claims  that  this  was  a  sh'ii- 
ment  from  Bloomer,  Wisconsin,  to  Metcalf,  Illinois,  ami 
therefore  an  interstate  shipment,  and  the  rights  of  thi^ 
parties  governed  by  the  federal  laws.  Defendants  in 
error  contend  that  it  should  be  considered  as  a  shipment 
from  Danville,  Illinois,  to  Metcalf,  Illinois,  and  that  the 
law  of  Illinois  applies.  Even  if  it  be  considered  as  ^i 
shipment  from  Danville,  Illinois,  to  Metcalf,  Illinois,  it 
was  made  by  way  of  Cayuage,  Indiana,  and  that  would 
make  it  an  interstate  shipment.     Hanley  v.  Kansas  City 
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al  charge  made  of  five  cents  per  hundred  pounds. 

There  was  a  dispute,  in  Dlie  e\ndence,  as  to  whethei- 
or  not  the  bill  of  lading  contained  an  endorsement 
"Shipper  protects  car  from  frost."  The  station  agent, 
F.  C.  Anderson,  at  Bloomer,  Wisconsin,  and  H.  M.  Steely, 
of  Dan\ilie,  each  testified  that  until  after  the  trial  of 
the  case  before  the  justice  of  the  peace  such  endorse- 
ment appeared  on  the  bill  of  lading  and  a  duplicate  copy 
was  produced  showing  sucii  endorsement  on  it.  The 
railroad  company  claims  that  the  original  bill  of  lading 
lias  since  been  altered  by  erasing  the  endorsement.  On 
the  other  hand,  George  Bredehoft  and  Leo  Bredehoft 
each  testified  that  no  such  endorsement  appeared  on 
the  original  bill  of  lading.  The  railroad  company  claims 
that  even  if  the  endorsement,  "Shipper  protects  car 
from  frost"  was  not  on  the  original  bill  of  lading,  still  the 
railroad  company  was  not  obliged,  under  it,  to  furnish 
protection  from  frost  for  the  reason  that  Bredehoft  & 
Ball  availed  themselves  of  the  lower  rate  of  freight. 
Defendants  in  error  in  their  brief,  filed  in  this  court, 
say,  "We  are  inclined  to 
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agree  with  counsel  for  plain- 
tiff in  error  that  the  presence  or  absence  of  those  words 
on  the  bill  of  lading  is  immaterial."  Hence,  it  is  con- 
fessed, by  the  defendants  in  error,  that  so  far  as  the 
bill  of  lading  is  concerned,  protection  from  frost  there- 
under was  to  be  furnished  by  them. 

Defendants  in  error  base  their  claim,  in  this  case, 
I'pon  a  charge  of  negligence,  on  the  part  of 
the  railroad  company,  in  not  notifying  t-hem  of  the  ar- 
rival of  the  car  of  potat^>es  on  November  16.  Defen- 
dants in  error  contend  that  if  prompt  notice  had  been 
given  them  of  the  arrival  of  the  car  of  potatoes  on  Nov- 
ember 16,  they  could  have  prevented  the  damage  that 
was  caused  by  the  change  in  weather  two  days  later. 
The  station  agent,  of  the  railroad  company,  mailed  a 
postal  card  notice  of  the  arrival  of  the  car  to  Bredehoft 
&  Ball  on  November  16,  addressed  to  them  at  Metcalf, 
Illinois.  That  place  is  a  village  of  about  seven  hundred 
inhabitants,  and  the  agent  well  knew  that  they  did  not 
live  in  Metcalf,  and  that  they  shipped  merchandise,  every 
week,  from  Danville  to  Metcalf. 

The  railroad  claims  that  even  if  required  to  notify 
defendants  in  error  of  the  arrival  of  the  car,  and  did 
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not  do  so,  and  was  negligent  in  that  respect,  still  it  is 
not  liable,  for  the  reason  that  defendants  in  error  under- 
took to  furnish  protection  from  frost  and  assumed  the 
lisk  of  any  damage  that  might  result  from     a     failure 
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so  to  do. 

Where  a  carrier  is  guilty  of  negligent  delay  in 
transporting  or  delivering  goods,  and  the  goods  are 
thereafter  damaged  by  an  excepted  cause,  and  but  for 
such  delay  the  goods  would  not  have  been  exposed  to 
the  casualty,  the  carrier  is  liable.  Michigan  Central 
Railroad  Co.,  v.  Curtis,  80  111.  324.  It  is  the  same  rule  as 
is  applied  when  by  the  negligent  delay  of  the  carrier 
the  goods  are  destroyed  by  an  act  of  God.  In  such  case 
the  carrier  is  held  liable,  although  he  would  not  be 
liable  but  for  its  negligence  which  caused  the  goods  to 
be  exposed  to  the  casualty.  Wald  v.  Pittsburg  Kailroad 
Co.,  162  111.  545;  Sandy  v.  Lake  Street  Elevated  Rail- 
load  Co.,  235  111.  194. 

Plaintiff  in  error  claims  that  notice  to  the  traveling 
salesman  of  the  defendants  in  error,  was  sufficient 
notice  of  the  arrival  of  the  car  of  potatoes.  There  is 
no  evidence,  in  the  record,  as  to  the  authority  of  such 
salesman.  To  make  notice  to  the  agent  sufficient,  the 
railroad  ctimpany  had  the  burden  of  proving  that  he 
was  an  agent  with  authority  to  receive  the  notice  and 
thus  bind  his  principal.  Chicago,  Burlington  &  Quincy 
Railroad  Co.  v.  Hammond,  210  111.  1S7   (194). 

The  judgment  rendered  in  this  case  should  be  and 
is  affirmed. 
Judgment  ^flirmed. 
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The 


utual  Life  Insur|,fice  Company  of  New  York 
^jAppellant 


AppedJ  from  ^xuit  Court  of  Moutrie  County. 
OPINION  BY^wIgGONER,  J. 

The  appellee,  Martha  M.  Logan  as  beneficia'-v, 
biought  an  action  in  assumpsit  against  the  Mutual  Life 
Insurance  Company  of  New  York  on  a  policy  of  insur- 
ance, issued  by  said  company,  on  the  life  of  her  husband, 
William  H.  Logan,  and  filed  a  copy  of  such  policy  in  ad- 
dition to  setting  it  out  in  haec  verba  in  the  first  count  of 
the  declaration.  To  such  declaration  there  was  filed  a 
plea  of  general  issue  and  three  special  pleas.  A  demur- 
rer was  sustained  to  each  of  such  special  pleas,  and  a 
trial  had  before  a  jury.  A  verdict  was  rendered  in  fav- 
or of  appellee  for  $10,855.54,  being  the  amount  of  the 
policy,  with  interest  thereon,  and  upon  the  verdict  judg- 
ment weis  rendered  against  appellant. 

Appellant  defended  this  action  on  the  ground  that 
the  policy  in  question  had  not  been  delivered  by  it  to  the 
insured,  and  all  errors  alleged  revolve  around  this  con- 
tention.    Section  52, 

Page  1 
Chapter  110.  Kurd's  Statute  1917, 
provides  that  no  person  shall  be  permitted  to  deny,  on 
trial,  the  execution  of  any  instrument  in  writing,  upon 
which  an  action  may  have  been  brought,  when  a  copy  is 
filed,  unless  the  person  so  denying  tlhe  same  shall,  if  de- 
fendant, verify  his  plea  by  affidavit.  In  this  case  neither 
of  appellant's  pleas  were  so  verified. 

In  the  case  of  The  Northwestern  Mutual  Life  Insur- 
ance Co.  V.  Richardson,  130  111.  App.  205,  where  the  in- 
surance company  interposed  the  defense  that  the  policy 
sued  on  had  not  been  delivered,  this  court  said,  "'the  plea 
of  the  general  issue,  verified,  sought  to  be  interposed 
by  appellant  in  this  case  was  indispensable  to  its  legal 
defense."  In  Woltzen  v.  Weiman,  168  111.  App.  220  (223), 
referring  to  said  section  52,  it  is  said  that,  "this  section 
was  a  re-enactment  of  a  former  statute,  and  the  'execut- 


ion'  Ih  rein  refeired  to  has  been  held  to  include  delivery." 
In  Johnston  v  Loar,  145  111  App  443(445),  where  a  verified 
plea  was  interposed,  it  was  said  by  this  court  that,  "it 
imposed  upon  the  plaintiff  the  burden  of  proving  the  ex- 
ecution of  the  notes  and  the  endorsement,  assignments 
and  respective  deliveries  of  the  notes  as  averred  in  the 
declaration."  A  note  cannot  be  said  to  be  executed  un- 
til it  is  delivered.  (Hunt  v.  Weir,  29  111.  83  (85).  To 
require  proof  of  the  execution  of  an  instrument  is  to  re- 
quire    proof  of    authority     to  execute     it,  and     if  the 
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execution  is  denied  by  a  verified  plea,  the  authority  of 
the  agent  to  execute  such  instrument  constitutes  an  es- 
sential part  of  the  plaintiff's  proof.  City  of  Chicago  v. 
Peck,  196  111.  260  (262);  Walsh  v.  Marvel,  130  111.  App. 
305  (308). 

Attorneys  for  appellant  contend  that  the  object- 
ion, that  the  plea  was  not  verified  by!  affidavit,  was  not 
interposed  to  the  evdeince  offered  by  appellant  of  non- 
delivery of  the  policy,  and  that  such  objection  was  there- 
by waived.  As  we  understiand  said  section  52,  and  the 
cases  construing  it,  appellant  waived  proof  of  the  execu- 
tion of  the  policy,  and  could  not  be  permitted  on  the 
trial  to  deny  its  execution  on  account  of  having  failed 
to  verify  its  plea  by  affidavit  as  required  by  the  provis- 
ions of  such  section.  In  the  case  of  Stevenson  v.  Fains- 
worth,  7  111.  715  (717-718),  it  is  said  that  "under  this 
provision,  the  genuineness  of  the  instrument  sued  on  is 
admitted,  unless  its  execution  is  denied  on  oath  by  the 
person  charged  to  be  the  maker.  If  his  plea  be  not  ver- 
ified by  affidavit,  he  is  precluded  on  the  trial  from  con- 
troverting the  execution  of  the  instrument.  The  pleas 
of  non  est  factum  and  non-assumpsit  may,  however,  be 
pleaded  as  formerly.  The  statute  does  not  change  the 
mode  of  pleading,  but  the  rule  of  evidence  only.  Under 
these  pleas  the  defendant  may  still  insist  on  any  legal 
defense  that  he  could 
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have  dons  at  oouimon  law,  merely  denying  or  disproving  the  execution  of 
tha  inatr-umant  declared  on. 

It  was  xirged  on  the  argtoment,  that  the  plaintiffs,  by  not  objecting 
to  the  ls3ue  in  the  court  below,  treated  the  pleas  as  properly  verified 
and  that  if  the  objection  had  been  there  made,  the  defend-.nts 
could  have  obviated  it,  by  severally  swearing  to  the  truth  of  the  pleaa. 
This  is  a  mistaken  view  of  the  law.  As  before  stated,  the  statute  has  not 
altered  the  mode  of  pleading,  but  merely  changed  a  rule  of  evidence. 

The  plaintiffs  were  bound  to  join  in  the  issues  tendered.  The  verifica- 
tion of  the  pleas  was  the  biisineaa  of  the  defendants,  with  whioh  the  plain- 
tiffs had  nothing  to  do.  It  is  not  like  a  plea  in  abatement,  which,  if 
not  accompanied  with  an  affidavit ,   the  plaintiff  may  accept  or  re- 
ject at  his  option.  Here  they  had  no  ri^.ht  to  object.   The  Pleas  were  val- 
id, whether  verified  or  not".  The  sume  rule  ij  annoxonced  in  the  cases  of 
Bailey  V.  Valley  National  B.mk.  137  111.  332  (....9);  Helbig  v.  Citizens  In- 
surance Company,  234  111.  251  (2o7);  Zuel  v.  Bowen,  78  ill.334j  and  Fire- 
mans  Insurance  Company, v.  Barnech,  161  111.  623. 

By  reason  of  tha  provisions  of  the  statute,  above  referred  to,  appall 
lant  was  not  entitled  to  offer  evidence  of  a  non-delileery  of  zhe   policy  in 
question.  The  fact  of  the  delivery  of  the  policy  was  admitted.  The 
judgment  of  the  circuit  court  is  right  and  is  affirmed. 

Judgment  affirmed. 
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charged  with  contempt  until  he  pay  unto  Fannie  0. 
Wetmore,  the  petitioner  in  said  cause,  or  to  the  clerk  of 
this  court  for  her,  the  sum  of  $2128.07,  with  interest 
thereon  at  the  rate  of  five  per  cent  per  annum  from 
May  2,  1914,  as  required  by  an  order  of  this  court  en- 
tered in  this  cause  on  May  24,  1917,  or  until  he  is  other- 
wise discharged  from  imprisonment  by  due  process  of 
law. 

The  funds  in  question  were  part  of  the  estate  of 
George  Howard  Lathrop,  deceased,  and  were  properly 
made  payable,  by  the  order  of  the  circuit  court  entered 
May  24,  1917,  to  Fannie  0.  Wetmore,  as  executrix  of  the 
last  will  and  testament  of  said  decedent,  and  James  J- 
Finn  should  not  be  punished  tor  a  failure  or  refusal  to 
pay  her  such  funds  otherwise  than  as  such  executrix. 

In  re  Petition  of  Mulford.  217  111.  242,  (247),  it  is 
said  that  "an  executor  is  a  public  officer.  Wharton  on 
Conflict  of  Laws, 
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Section  552:  Woerner  on  Law  of  Ad- 
ministration, Section  172."  In  the  receipt  of  such  funds 
she  would  act  in  an  official  capacity  and  would  hold  and 
disburse  them  as  a  public  officer.  The  proceedings  in- 
stituted to  enforce  a  compliance  with  the  decree,  of  the 
circuit  court,  should  have  been  as  an  executrix  and  not 
as  an  individual.     9  Cyc.  3.5. 

The  petition  for  attachment  is  not  verified.  At- 
tached to  it  is  an  affidavit  of  Robert  P.  Vail,  but  such 
affidavit  contains  no  reference  to  the  petition,  nor  the 
allegations  contained  therein.  The  affidavit  purports  to 
be  on  information  and  belief.  The  general  rule  is  that 
the  material  allegations  in  the  accusation  or  affidavit 
charging  contempt  must  be  on  the  personal  knowledge 
of  the  affiant.  13  Corpus  Juiis,  G7,  14  Ann.  Cas.  1042, 
6  R.  C.  L.  532. 

It  is  sugg^ted,  by  counsel  for  defendant  in  error, 
that  "the  original  i3etition  filed  appears  to  be  in  the  name 
ol  Fannie  0.  Wetmore,  individually,  though  she  refers 
to  herself  as  the  petitoner  in  the  earlier  citation  pro- 
ceedings, (that  resulted  in  the  rendition  of  the  decree  on 
Ma.v  24,  1917),  where  she  clearly  appeared  in  her  rep- 
resentative capacity.  Whether  acting  as  an  individual 
or  as  an  executrix,  she  was  the  same  person."  In  Ste- 
phens V.  CoUison,  249  111.  225,  (235)  where  it  was  con- 
tended that  the  executors  to  a  will  were  necessary  par- 


testament  of  George  Howard  Lathrop,  deceased,  $2,- 
128.07  and  interest.  The  decree,  from  which  this  writ 
of  error  is  being  prosecuted  finds  that  he  had  not  made 
such  payment,  that  he  is  in  contempt,  and  orders  his 
commitment  to  tjie  county  jail.  Plaintiff  in  error  alleges 
in  his  answer,  and  supplemental  answer,  to  the  petition 
for  attachment  that  he  is  insolvent;  that  he  is  indebted 
to  other  persons  in  the  sum  of  several  thousand  dollars; 
that  he  is  unable  to  comply  witth  the  order  of  court  in 
regard  to  the  payment  of  the  money;  that  he  has  no 
property  upon  which  he  can  secure  a  loan  with  which  to 
make  such  payment;  that  he  is  not  in  contempt  of 
court;  that  he  did  not  defy  the  orders  of  the  court;  and 
that,  il  it  were  in  his  power  so  to  do,  he  would  comply 
with  the  order  of  the  court  by  paying  the  money. 

It  is  urged  that  the  order  of  committment  violates 
section  twelve  of  article  two,  of  the  constitution  of  1870. 
which  provides  that  "No  person  shall  be  imprisoned  for 
debt,  unless  upon  refusal  to  deliver  up  his  estate  for  the 
benefit  of  his  creditors  in  such  manner  as  shall  be  provi- 
ded by  law,  or  in  cases  where  there  is  a  strong  presump- 
tion of  fraud." 
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The  lunds,  part  of  which  belonged  to  the  estate  of 
George  Howard  Lathrop,  deceased,  came  into  the  hands 
of  James  J.  Finn  as  a  master  in  chancery  to  be  held  in 
t-rust  under  the  orders  of  the  circuit  court.  It  was  nis 
duty  to  keep  the  trust  fund  separate  and  apart  from  his 
own.  (Perr.\-  on  Trusts,  6th  Ed.  Vol.  1,  Sections  427- 
463;  39  Cyc.  420).  To  mingle  the  trust  fund  with  his 
own  and  then  use  it.  if  the  fund  was  a  debt  within  the 
above  provision  of  the  constitution,  to  so  do  would  make 
it  a  case  "where  there  is  a  strong  presumption  of  fraud" 
and  l:)ring  it  wifhin  the  exception  of  such  provision  o1 
the  constitution.  It  may  be  embezzlement.  The  cus- 
todian of  a  trust  fund  cannot  purge  himself  of  contempt 
for  a  failuie  to  pay  over  trust  funds  by  showing  in- 
solvency; indebtedness  to  other  persons;  that  he  has  no 
]ji-operty  ujjon  which  to  secure  a  loan  with  which  to  make 
such  payment;  or  by  expressing  a  willingness  to  pay  if 
it  was  in  his  power  to  do  so.  His  inability  to  pay  is  the 
result  of  his  illeti-al  act  and  no  excu.se  or  justification  for 
not   payine. 

In  Wise  v.  Chaney,  67  Iowa  73,  the  respondent  was 
ordeied  t;)  pay  money,  belonging  to  an  estate,  to  an  ffd- 


ministrator.     Among  other  defenses  he  claimed  to  have 

no  money  of  his  own  or  of  the  estate.     The  court,  in  part 

said,  "His  other  excuse  that  he  had  no  money  of  his  own 

in  his  possession  will  not  do.     It  would  be  a  convenient 

way,  if  this  excuse  should  be  regarded  as  sufficient,  for 

one  requred  to  surrender  money  or  property  of  an  estate, 

to  divest  himself  tjhereof,  and  thus  defeat  the  order  of 

the  court  and  justice." 
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In   Peaple  v.  Zimmer,   238  111.  607    (614)    the  court 

said,  "We  are  satisfied  upon  this  record,  that  if  Zimmer 
does  not  have  this  money  it  is  because  he  has  disbursed 
it  improperly  and  unlawfully,  *  *  '^  *  =•■  *.  Moreover, 
where  as  here,  a  receiver  has  wrongfully  converted  oi" 
expended  money  in  his  hands  and  is  proceeded  against 
in  the  cause  in  which  he  was  appointed  for  contempt  on 
account  of  a  failure  to  comply  with  an  order  to  pay,  in- 
ability to  pay,  resulting  from  the  WTongful  act,  does  not 
present  a  defense  to  the  proceeding,  and  the  receiver 
may  be  imprisoned  for  the  contempt  notwithstanding  his 
inability  to  pay.  Cartwright's  case,  114  Mass.  230.''  In 
Cartiwright's  case,  cited  by  our  Supreme  Court  with  ap- 
proval, it  is  said  "As  regards  the  question  whether  con- 
tempt has  or  had  not  been  committed,  it  does  not  de- 
pend upon  the  intention  of  the  party  but  upon  the  act 
he  has  done.  ■''  "  *  ■■"  The  object  of  an  attachment  for  a 
gross  contempt  of  this  nature  being  not  merely  Lo  compel 
restoration  of  the  money  illegally  taken,  but  to  punish 
the  offender,  can  not  be  controlled  by  the  fact  of  his  not 
having  the  present  means  of  repaying  what  he  has  ab- 
stracted." 

"The  inability  to  pay  must  clearly  appear,  and  when 
the  inability  is  due  to  the  wrongful  act  of  the  party  him- 
self, the  contempt  is  not  excused,  as  where  he  has  mis- 
applied or  misappi-oporiated  funds  held  by  him  as  at- 
lorney,  administrator,  receiver,  guardian,  or  in  other 
trust  capacity."     13  Corpus  Juris,  Pg.  20. 

The  amount  found  due  fi'om  pirintiff  in  error  to  de- 
fendant in  eri-or  by  the  decree  oi  the  circuit  court  is  not 

a  debt  within  the  meaning 

Pase  7 
of  the  above  quoted  section  of 

the  const.'^ution.  pruhiljiting  impi-isonment. 

This  cfise  will  be  r-evei'sed  and  i-(>manded.  When  re- 
docketed,  leave  should  be  given  defendant  in  error,  it' 
asked  for,  to  amend  the  petition  for  the  writ  of  attach- 
ment and  to  properly  vei'ify  it.  The  court  should  amend 
its  or-der  so  thai-  the  order  of  commitment  directed  tV) 
be  issued  should  i-ecjuire  the  payment  of  the  money,  not 
to  Fannie  Wetmoie  individually,  but  as  executr-ix. 

Reversed  and  Remanded. 
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General  No.  7020  Agenda  No.  22 

April  Term  A.  D.  1919.     ^* 

Central  Trust  Company  of  Illinois,  Soccessor^i^ 

Trust  of  Western  Trust  and  Sa^gs  Bankf^  M.    O     T      A         f\  ^   ^ 
i       As  Conservator  of  the  Estate^f  William  ® 

\     H.  Orendorff,  an  insane  per*n,  Appellant 

\  i 

^  vs.    / 

/ 

Ulysses  G.  Orendorff,  Ulysse^A^-  Orendorff  as  Trustees, 

L'lysses   G.  Orendorff  ^  Admmistrator  of  the 

/ 
Estate  of  Mary  L.  Ollendorff,  deceased;  Arthur 

L.  Orendorff,  Pspflin  &  Orendorff  Company, 

a  corporati<5n,  and    V/illiam  H.  Parlin, 

Appellee 

Appeal  from  the  Circuit  Court  of  Fulton  County. 

GRAVES,  P.  J. 

A  bill  in  chancery  was  filed  by  appellant  in  the  Cir- 
cuit Court  of  Fulton  County  seeking  to  have  6250  shares 
of  stock  in  the  Parlin  and  Orendorff  Company  and  cer- 
tain moneys  accuring  therefrom,  all  in  the  hands  of  ap- 
pellee, Ulysses  G.  Orendorff  and  claimed  by  him  as  his 
own  property,  declared  to  be  the  property  of  the  estate 
of  Mary  Orendorff,  deceased,  and  transferred  to  the 
said  Ulysses  G.  Orendorff  as  administrator  of  the  es- 
tate of  Mary  Orendorff,  deceased.  After  issue  was  join- 
ed on  the  bill  the  sam.e  was  referred  to  the  Master  in 
Chancery  to  take  proofs  and  report  the  same  together 
with  his  conclusions  of  law  and  fact.  In  due  time  the 
master  made  his  report  finding  that  there  was  no  equity 
in  the  bill;  that  Ulysses  G.  Orendorff  was  the  absolute 
owner  of  the  property  in  question  and  that  the  bill  should 
be  dismissed  at  the  cost  of  appellant.  The  matter  in 
due  time  came  before  the  court  for  hearing  on  the  mast- 
er's report  and  exceptions  thereto.  The  exceptions  to 
the  master's  report  were  overruled  and  such  report  was 
confirmed  by  the  court  and  a  decree  was  entered  in 
which     the     findings     of     the  court     corresponded     to 
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the  findings  of  the  master  and  the  bjll  was  dismissed 
for  want  of  equity. 

The  question  of  the  ownership  of  this  same  prop- 
erty was  before  the  Supreme  Court  in  the  case  of  the 
People  V.  Orendorff  262  111.  248  in  a  proceeding  by 
which  it  v.'as  sought  to  have  the  same  declared  to  have 
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General  No.  7024  /Agenda  Now  52 

April  Term  A.  D.  191^ 

HOWARD  VAUGHN.  A/pellee 

vs. 

W.  C.  BATES,  P.  B.  JOHNSg^  AND  ROBERT 

HUMPHREY,  Executor/of  the  will  of  E. 

W.  BATES,  and  the/tatham  Coal  and 

Mining  Compapy,  a  corporation, 

V  / 

I       Appelants 
Appeal  from  the  Circuit  Court  of  Logan  County 
GRAVES,  P.  J. 

The  Latham  Coal  and  Mining  Co.  one  of  appellajits 
v/as  formed  in  1915  with  a  captial  stock  of  $36,000,  re- 
presented by  360  shares  at  a  par  value  of  $100.  At  the 
time  of  the  transactions  involved  in  this  litigation  E.  W. 
Bates,  now  deceased,  was  a  director  and  the  president 
of  that  coi-poration.  At  the  start  he  became  the  owner 
of  ten  shares  of  the  stock  and  gave  five  of  those  to  his 
son  W.  C.  Bates  who  is  one  of  the  appellants  herein .  By 
the  end  of  1916  or  the  first  part  of  1917  he  was  the  own- 
er of  198  shares  of  that  stock  that  cost  him  $19,800. 
There  were  five  directors  of  that  corporation,  E,  W. 
Bates,  W.  C.  Bates,  a  son  of  E.  W.  Bates,  and  E.  C.  Lutz 
a  son-in-law  of  E.  W.  Bates  were  directors  and  constitu- 
ted a  majority  of  the  board.  Lutz  was  also  the  secretary' 
and  treasurer  of  the  company.  During  the  months  of 
February  and  March  1917  the  company  paid  one  hundred 
and  fifty  five  per  cent  dividend,  which  meant  a  profit  to 
E.  W.  Bates  of  $30,690  on  an  investment  of  $19,800,  in 
less  than  two  years.  Besides  the  dividends  so  divided 
the  company  had  on  April,  1917  in  cash  and  bills  receiv- 
able $47,433.32  as  net  profits  for  the  previous  twelve 
months.  E.  W.  Bates,  W.  C.  Bates  and  E.  C.  Lutz  were 
each  familiar  with  the  affairs  of  the  company.  Appel- 
lee was  the  owner  of 
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two  shares  for  which  he  had  paid 
$200  and  claims  to  have  known  nothing  about  the  af- 
fairs of  the  company  except  what  was  told  him  by  Bates 
or  Lutz.  In  the  first  part  of  April  1917  appellee  sold  to 
E.  W.  Bates  his  two  shares  of  stock  for  $200.  Shortly 
thereafter  appellee  tendered  back  to  Bates  the  $200  he 
received  for  his  stock  together  with  57c  interest  there- 
on while  the  same  had  been  in  his  hands  and  soon  there- 
after filed  his  bill  in  chancery  charging  that  Bates  had 
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defrauded  him  in  the  transaction  and  praying  that  the 
&ale  and  transfer  of  the  two  shares  of  stock  from  him  to 
E.  W.  Bates  be  set  aside  and  the  said  shares  be  surrend- 
ered to  him  and  that  Bates  be  required  to  account  for 
all  dividends  he  has  received  on  said  two  shares  since 
April  6,  1917,  which  the  evidence  shows  is  100  per  cent, 
and  that  the  coal  company  be  compelled  to  transfer  said 
two  shares  of  stock  to  him  on  its  books.  The  cause  was 
referred  to  the  master  and  on  a  hearing  before  the  court 
on  exceptions  to  the  master  report  the  court  found  the 
issues  for  the  complainant  and  granted  the  relief  prayed 
for.  An  appeal  was  prayed  for,  allowed  and  perfected 
by  E.  W.  Bates  and  the  Coal  Company.  Since  that  time 
E.  W.  Bates  has  departed  this  life  and  his  executors 
have  been  substituted  in  his  stead  and  are  now  prosecut- 
ing the  appeal. 

The  correctness  of  the  decree  depends  on  whethei' 
the  story  told  by  appellee  about  the  conversations  he  had 
with  E.  W.  Bates  and  E.  C.  Lutz  on  April  1  and  April  6, 
1917  is  true  or  false.  He  testified  that  on  April  1,  1917 
he  met  E.  W.  Rates  and  Lutz  on  the  streets  and  Lutz 
told  him  of  the  last  dividend  declared  and  paid  before 
that  time  and  that  Bates 
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then  said  "This  is  all  of  it,  there 
will  be  no  more  dividends  "  that  appellant  said  "If  there 
will  be  no  more  dividends  I  will  sell  my  stock  at  par"  and 
that  Bates  said  "I  will  take  it."  As  to  the  conversation 
on  April  6,  1917  he  testified  that  he  went  to  the  Coal 
Company's  office  with  his  certificates  of  stock  and  there 
met  Bates  and  said  to  him  "I  have  got  that  stocK  here 
now  to  deliver  to  you  under  the  understanding  that  the 
money  has  all  been  delivered  up  and  no  dividends  de- 
clared that  I  havent  received  and  no  money  here  with 
which  they  could  be  declared  with"  and  that  Bates  then 
said  "Yes.  that  Mr.  Lutz  was  a  witness"  and  that  Lutz 
then  told  him  there  was  $13,500  on  hand  that  had  been 
set  aside  for  specific  purposes  named;  that  appellee  then 
said  "If  that  is  all  there  is  I  will  waive  that  and  I  am 
satisfied"  and  that  Lutz  then  said  "that  is  all"  where- 
upon appellee  then  and  there  surrendered  the  certifi- 
cates of  stock.  It  is  undisputed  that  at  that  time  there 
was  in  the  hands  of  the  company  cash  or  its  equivalent 
amounting  to  $47,433.32. 

A  book-keeper  in   the  employ  of  the  coal  company 


testified  that  he  was  present  in  the  office  of  that  com- 
pany on  April  6,  1917  and  heard  the  conversation  be- 
tween appellee,  E.  W.  Bates  and  Lutz;  that  appellee 
came  in  and  said  "I  will  sell  my  stock  or  this  stock  to 
you  Mr.  Rates  with  the  understanding  that  there  is  no 
money  heie  with  which  to  declare  any  dividends  and 
that  all  dividends  to  date  have  been  paid",  that  in  case 
there  were  any  more  dividends  or  any  more  money  there 
with  which  to  pay  dividends  "I  am  going  to  come  against 
you"  that  Bates  then  said  "I  will  use  Mr.  Lutz  as  a  wit- 
ness that  there  is  no  more    money  here  with  which    to 
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pay  dividends"  that  Lutz  then  said  there  was  about 
$8500  or  $9000  which  they  expected  to  buy  mining  cars 
with  and  about  $5000  with  which  to  pay  corporation  tax 
and  that  that  was  all;  that  appellee  then  said  "then 
I  am  satisfied."  A  book-keeper  for  appellee  testified 
that  he  saw  the  stock  in  appellee's  possession  on  April  6. 
1917.  Appellee  also  testified  that  he  believed  the  state- 
ments made  to  him  by  Bates  and  Lutz  and  on  the 
strength  of  those  statements  sold  his  stock  at  par.  Both 
Bates  and  Lutz  deny  that  the  foregoing  conversations 
took  place.  Bates  says  the  shares  of  stock  were  deliver- 
ed to  him  on  April  4,  1917.  Both  Bates  and  Lutz  testify 
that  Lutz  told  appellee  there  was  "roughly  about  $30,- 
000  on  hand  or  due  the  company"  and  went  into  detail 
as  to  how  that  money  was  going  to  be  expended.  Ap- 
pellee denies  that  statement.  There  are  some  other 
circumistances  testified  to  tending  to  corroborate  both 
sides,  but  it  is  not  necessary  to  point  these  things  out 
in  detail. 

Appellants  have  assigned  several  errors  but  they 
have  pointed  out  six  reasons  why  the  decree  is  erron- 
eous. First  "that  the  decree  is  directly  contrary  to  and 
unsupported  by  the  evidence"  and  Seccmd  "that  it  makes 
findings  of  fact  directly  contrary  to  the  testimony  of 
Vaughn  himself."  We  have  carefully  read  and  consider- 
ed all  of  the  evidence  abtracted  and  much  of  the  record 
itself  and  are  fully  convinced  that  the  findings  of  fact 
ma<le  by  the  Circuit  Court  are  warranted  by  the  evi- 
dence. Even  on  the  evidence  of  Bates  and  Lutz  there 
was  more  than  $17,000  more  m.oney  on  hand  and  due  to 
the  company  than  they  told  appellee  for  they  say  they 
told  him  there  was  rougly  $30,000  and  the  proof  shows 
there  was  $47,433.32,  and  it  is  just  as  fraudulent  to  de- 


fraud  appellee  out  of 
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$17,433.32,  the  difference  between 
what  they  actually  had  on  hand  and  the  amount  they 
say  they  told  him  they  had,  as  it  would  be  to  defraud 
him  out  of  $33,933.32  which  is  the  difference  between 
the  amount  actually  on  hand  and  the  amount  appellee 
says  they  told  him  they  had.  The  fraud  is  found  in  the 
means  employed  and  not  in  the  amount  secured  by  such 
means. 

The  third  contention  is  "that  it  is  wholly  untenable 
by  the  rules  of  law  applicable  to  the  facts  in  the  case." 
If  we  understand  the  argument  of  appellants  in  support 
of  this  contention  it  is  that  the  statements  relied  on  hy 
appellee  are  expressions  of  opinion,  promises,  express- 
ions of  intention  or  purposes  or  predictions.     The  fraud 
in  this  case  was  not  in  the  prediction  or  expression  of 
opinion  that  there  would  be  no  more  dividends  declared. 
Neither  was  it  important  whether  they  explained  truth- 
fully what  they  expected  to  do  with  the  money  on  hand 
nor  what  in  fact  eventually  became  of  the  money.     It 
was  the  making  of  wilfully  false  statements  as  to  the 
amount  of  funds  then  on  hand  or  due  the  company  for 
the  purpose  of  inducing  appellee  to  part  with  his  stock 
at  par  that  constituted  fraud.     It  is  also  urged  possibly 
as  a  branch  of  this  third  contention  that  the  sale  was 
completed  on  April  1  and  the  false  representations  were 
not  made  until  April  6th  and  therefore  could  not  have 
induced  the  sale.     The  evidence     does  not  support     the 
contention.     In  the  first  place  on  April  1  if  appellee  is 
to  be  believed  Bates  said    "this  is  all  of  it,"    evidently 
meaning  that  the  funds  from  which  dividends  had  been 
paid  was  exhausted,  and  appellee  repUed  in  substance 
"if  that  is  so  I  will  sell  my  stock  at  par"  and  Bates  said 
"I  will  take  it."     But  Bates  did  not  then  take  it  or  pa.> 
for  it.     On  the  April  4th  Bates  gave  to  appellee  a  piece 
of  paper  while  appellee  was  engaged  at  a 
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game  of  cards 
at  the  club.  No  explanations  were  then  made  and  ap- 
pellee did  not  know  until  later  that  he  had  been  given  a 
check,  and  when  he  first  found  out  it  was  a  check  he 
thought  it  was  for  expenses  for  a  trip  he  was  to  make  to 
Springfield  for  Bates.  The  proof  is  abundant  that  ap- 
pellee did  not  deliver  the  stock  certificates  until  April  6th 


and  did  not  cash  the  check  until  after  that.  We  think  it 
is  clear  that  neither  of  the  parties  to  this  deal  considered 
it  closed  until  the  certificates  of  stock  had  been  delivered. 
The  fourth  contention  is  "that  upon  no  theory  could 
the  court  ignore  the  express  waiver  by  Vaughn  or  any 
interest  in  $13,500  of  the  assets  of  the  corporation  of  the 
date  April  1,1917."  That  waiver  was  conditional.  If 
that  was  all  the  money  on  hand  he  waived  all  rights  to 
his  share  of  it,  but  it  was  not  all  by  over  $30,000,  and 
therefore  the  waiver  was  not  binding.  It  was  also  con- 
ditional on  the  consummation  of  a  bona  fide  sale  of  the 
stock.  It  was  part  of  the  transaction  which  the  Circuit 
Court  has  decreed  was  not  bona  fida  but  on  the  contrary 
was  void  for  fraud. 

The  fifth  contention  is  "that  there  is  no  proof  show- 
ing that  the  dividends  afterwards  paid  were  paid  out  of 
assets  of  the  corporation  of  April  1,  1917,  and  it  is  mani- 
fest that  at  least  two  of  the  three  of  the  subsequent 
dividends  were  not."  Whether  or  not  that  is  so  is  wholly 
immaterial  in  this  case.  The  transfer  of  the  stock  of  ap- 
pellee being  annulled  for  fraud  appellee  is  entitled  to  all 
dividends  paid  on  those  shares  while  the  same  were  in 
the  hands  of  Bates. 

The   sixth    and   last  contention   is  "that   the    Court 
should  have   found   there  was  no  fraud  on   the  part  of 
Mr.  Bates  and  tliat  said  sale  was  bona 
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fide  and  valid 
and  the  court  should  have  dismissed  the  bill  at  the 
costs  of  complainant  Vaughn."  What  has  been  said 
disposes  of  this  contention.  The  decree  appealed  from 
was  manifestly  correct  and  is  affirmed. 
Decree  affirmed. 
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Agenda  No.  37. 


General  No.  7056. 

\  April  Term  A./D.  1919. 

%  i 

J0SF:PH  PIERSON.     J.  ilARY    PIERSON  and 

HARRIET  PIEBSON,  Appellees, 

\         L 

\0.  E.  I^^YER,  Appellant. 
Appeal  from  the  Circuit  Court  of  Sani^amon  County. 
GRAVES,  P.  J. 

This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Sangamon  County  in  a  Forcible  entry  and  de- 
tainer case  tried  in  that  court  on  appeal  from  a  Justice 
of  the  Peace. 

Late  in  1916  the  parties  to  this  suit  made  an  oral 
agreement  for  the  leasing  of  the  premises  in  question 
and  also  agreed  that  the  lease  should  be  later  put  in 
writing.  In  .June,  1917,  it  was  reduced  to  writing  and 
signed  by  the  parties.  This  lease  was  by  its  terms  to 
terminate  on  March  1,  1918.  There  was  also  a  stipula- 
"  tion  in  the  lease  evidently  having  reference  to  some  talk 
previously  had  about  a  continuance  of  the  terms  of  leas- 
ing for  another  year  after  March  1,  1918.  That  stipula- 
tion is  to  the  effect  that  a  difinite  decision  between  the 
parties  as  to  tke  disposition  of  the  premises  for  the  year 
beginning  March  1,  1918  should  be  reached  before  July 
1,  1917. 

No  agreement  between  the  parties  for  the  possess- 
ion of  the  premises  by  appellant  after  March  1,  1918  is 
shown  to  have  been  made. 

It  was  also  stipulated  in  the  lease  that  if  default 
should  be  made  by  the  lessee  in  the  payment  of  rent  or 
any  of  the  termss  of  the  lease  that  appellees  might  re- 
enter the  premises  with  or  without  process  of  law  and 
that  at  the  expiration  of  the  lease  appellant  would  sur- 
render 
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possession  to  appellees  without  notice. 
He  did  not  surrender  possession  of  the  premises  and  this 
suit  was  begun  to  recover  such  possession.  The  court 
directed  the  jury  to  return  a  verdict  for  appellees  that 
they  were  entitled  to  the  possession  of  the  premises 
which  was  done. 

The  only  error  complained  of  is  that  the  court  did 
not  permit  appellant  to  prove  an  oral  agreement  made 
in  June,  1917  for  the  rental  of  the  premises  for  a  year 
following  the  first  of  March  1918.     An  oral  agreement 
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for  the  rental  of  land  for  a  period  to  extend  beyond  a 
year  from  the  time  the  agreement  is  made  is  void. 
OH  V.  Lohnas  E<  Al„  19  111.  576.  Comstock  v.  Ward  22 
111.  248.  Wheeler  v.  Frankenihal  78  111.  124,  Cooney  v. 
Murray  45  111.  App.  463.  Rader  v.  Huffman  125  111.  App. 
554,  Lears  v.  Moore  122  111.  App.  351.  A  part  perform- 
ance of  a  verbal  contract  void  under  the  statute  of 
frauds  is  not  a  good  defense  in  a  court  of  law,  and  a 
mere  holding  over  by  a  tenant  does  not  renew  the  ten- 
ancy except  at  the  landlord's  election.  Wheeler  v. 
Frankenihal  78  111.  124,  Brockman  v.  Davis  172  111.  App. 
50  and  cases  therein  cited. 

Aside  from  the  merits  of  the  case  this  judgment 
could  properly  have  been  affirmed  for  want  of  a  proper 
abstract. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and 
the  costs  of  the  additional  abstract  furnished  by  appell- 
ees will  be  taxed  to  appellant. 
Judgmenf  affirmed. 
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General  No.  7059. 

I  April  Term  A.  D 

\     CHARLES  GROWDER, 


CLEVELAND.    CINCIJI^ATL  CHICAGO   & 
ST.  LOUIS  RAILWii^  CO.,  a  corporation, 
\  ^^,^pellant. 

Appeal  from  tKe  Circuit  Court  of  Coles  County. 
GRAVES.  P.  J. 

One  R.  S.  Murphy  had  a  contract  with  appellant  by 
which  he  was  to  and  did,  construct  for  appellant  a  pass- 
enger depot  at  Charleston,  Illinois.  Appellee  made  a 
contract  with  Murphy  whereby  he  was  to  do  the  work 
of  painting  that  depot,  but  he  did  not  contract  to  fur- 
nish the  materials.  AATien  the  depot  was  ready  for  the 
painter  to  do  his  work  there  was  no  material  there  to 
do  it  with,  and  the  foreman  of  Murphy,  the  general 
contractor,  told  appellee  to  furnish  the  material  and 
that  Murphy  would  pay  him  e.xtra  for  it.  Before  the 
work  was  done  one  A.  F.  Maischaider  came  to  Charles- 
ton, lie  was  an  engineer  in  the  employ  of  appellant 
having  charge  of  the  maintenance  and  repairs  of  the 
track  roadway  and  buildings  of  appellant.  His  duties 
required  him  to  inspect  buildings  while  in  process  of 
construction  and  see  to  it  that  they  were  constructed 
in  accordance  with  the  plans  and  specifications  and  to 
mak«  estimates  of  work  done  as  it  progressed,  but  had 
nothing  to  do  with  paying  for  work  and  labor  perform- 
ed under  contract  and  no  authority  to  make  or  let  con- 
tracts for  the  construction  of  buildings.  Appellee  says 
he  told  Maischaider  that  his  estimate  for  the  work  v/as 
$L38;  that  he  was  not  to  furnish  the  material  and  that 
the  material  had  not  been  furnished;  that  IMaischaidei- 
said  go  ahead     and   furnish     the     material     and    'you 
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will  get  your  money;"  that  "they  owed  him  eight  hun- 
dred dollars"  '••  *  *  *  "and  would  pay  all  bills  and  pay 
me  for  work  if  I  would  finish  it."  Appellee  finished 
the  work  and  furnished  part  or  all  of  the  materials  us- 
ed by  him  on  the  job  and  v.hen  it  was  completed  wrote 
Murphy  and  asked  for  his  pay.  Murphy  did  not  send  it 
but  wrote  appellee  a  letter  in  which  he  said  he  would 
be  down  in  a  week  or  two  and  pay  him,  but  did  not  do 
so  and  appellee  began  this  suit  in  assumpsit  against 
appellant  to  collect  his  bill.     The  case  was  tried  by  the 


Court  without  a  jury.  The  court  found  the  issues  for 
appellee,  assessed  his  damages  at  the  sum  of  $418,  and 
rendered  judgment  against  appellant  for  that  amount 
and  for  costs. 

The  record  is  barren  of  any  evidence  tending  to 
show  that  Maischaider  had  any  authority  to  make  such 
a  contract.  It  requires  the  citation  of  no  authorities 
to  show  that  without  such  authority  he  could  not  bind 
appellant  by  his  promises  although  made  in  the  most 
solemn  manner  and  in  the  most  unmistakable  terms. 
Besides  that,  the  record  affirmatively  shows  that  appel- 
lee did  not  understand  that  appellant  was  to  pay  the 
bill,  for  he  not  only  charged  both  the  labor  and  mater- 
ials to  Murphy  but  demanded  of  him  payment  therefor 
before  seeking  to  collect  the  bill  from  appellant. 

That  appellee  might  have  secured  his  pay  from  ap- 
pellant by  a  proper  proceeding  under  the  lien  statutes 
is  altogether  likely,  but  that  he  cannot  recover  in  this 
action  is  certain  unless  at  a  further  trial  he  is  able  to 
show  some  authorized  act  binding  on  appellant  from 
which  a 
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promise  to  pay  is  shown  or  must  be  implied. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  is  remanded  to  that  couit. 

Reversed  and  remanded. 
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This   ca.u3e  -^va-s   tried  on 
Trora   Champaign.      Trial  Jud/e 
Appellants,    Graen  i 
&  Dobbins. 


ormer  brief ,abotrctCt   3<bc.    Appeal 

Frur.l;lin  P.    Boggs.    Attorneys   for 

Attorneys    for  Av.pallas,    Dotblna 


General  No.  6840.  Agenda  No.  65. 

October  Term  A.  D,  1917. 

Edward  L.  B^^,  .Jr.  Execijrf'or  of  the  Estate  of 
•John  Thrash,  dec^sed,  Appellant. 

,    /  »t5T./\,  658 

Peiio'  Thfash,  Appellee. 

Appeal  from  Cir^it  Court  Champaign  County. 
ELDREDGE,  P.  J. 

This  is  an  appeal  from  a  judgment  rendered  in  fav- 
or of  appellee  in  an  action  of  trover,  originally  begun  by 
the  conservator  of  John  Thrash,  a  feeble  minded  person, 
to  recover  the  value  of  a  promissory  note  for  the  princi- 
pal sum  of  $2,000.00  with  interest  at  five  per  cent  per 
annum,  dated  April  11,  1908,  executed  by  Perry  Thrash, 
appellee,  and  payable  to  the  order  of  said  John  Thrash. 
During  the  trial,  the  conservator  died  and  appellant,  as 
executor  of  the  last  will  and  testament  of  John  Thrash, 
deceased,  was  substituted  as  party  plaintiff.  The  cause 
was  heard  before  the  court  without  a  jury. 

On  May  9,  1916,  John  Thrash  was  taken  sick  with 
pneumonia  and  at  this  time  and  for  several  years  prior 
thereto  he  had  also  been  afflicted  with  prostatitis.  He 
bad  a  high  fever  and  was  very  sick.  There  is  no  evi- 
dence that  anybody  lived  with  him.  He  was  an  old  man 
about  eighty  years  of  age.  The  pneumonia  lasted  about 
ten  days,  during 
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much  of  which  time  he  was  irrational. 
Dr.  C.  A.  Mallory  attended  him  on  May  9  and  at  that 
lime  he  was  lying  in  bed  in  a  very  debihtated  condition. 
He  had  on  his  overhals,  coat,  vest,  shoes,  stockings  and 
a  big  stocking  cap  drawn  over  his  head.  On  May  10,  J. 
P.  Crawford,  a  male  nurse,  was  procured  to  take  care  of 
him.  He  found  him  in  a  filthy  condition  and  with  num- 
erous bed  sores.  It  was  several  days  before  the  nurse 
could  persuade  him  to  remove  his  clothing.  The  pneu- 
monia lasted  about  ten  days  during  which  time  he  was 
visited  by  Dr.  Mallory  every  day,  John  Thrash  was  the 
father  of  appellee.  On  May  11  appellee  came  to  the 
home  of  his  father  and  told  Crawford  the  nurse  that 
his  father  wanted  to  give  him  a  book  and  asked  if  his 
father  had  said  anything  to  him  about  it.  Appellee  also 
asked  his  father  if  he  wanted  to  give  him  the  book  but 
the  latter  made  no  reply.     A  day  or  two  thereafter  ap- 


pellee  again  came  to  the  house  and  again  asked  his  father 
if  he  wanted  to  give  him  the  book.  His  father  told  him 
to  get  the  key  out  of  his  pocket  book  and  open  the 
trunk,  which  appellee  did  and  took  from  the  trunk  a 
small  brown  backed  book  and  held  it  up  to  his  father 
who  said  that  that  was  the  book.  His  father  then  told 
him  to  take  the  book  to  the  bank  and  that  Allen  Bovvers 
would  put  it  in  his  box  there  with  his  papers  and  that  he 
and  Allen  would  have  to  look  after  his  business.  Mr. 
Allen  Bowers  was  cashier  of  the  Bank  of  Tolono.  John 
Thrash  also  told  appellee  that 
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the  book  contained  a  list 
of  his  business  accounts.  Either  on  that  day  or  shortly 
thereafter  appellee  went  to  the  bank  and  told  Bowers 
that  his  father  had  given  him  "that  S2,000.00  note"  and 
also  that  his  father  wanted  him  to  look  after  his  busi- 
ness, loan  his  money,  pay  his  bills,  see  that  he  was  pro- 
perly taken  care  of,  employ  a  nurse  if  he  should  require 
it,  get  a  doctor,  and  take  care  of  his  business  matters, 
and  that  his  father  said  to  him,  "I  want  you  to  take  that 
$2,000.00  note."  Bowers  told  appellee  that  he  had  bet- 
ter go  back  and  have  his  father  say  something  about  this 
gift  before  witnesses,  as  the  transaction  might  be  ques- 
tioned and  appellee  replied  that  he  couldn't  do  that  be- 
cause he  didn't  want  anybody  to  know  about  it  as  it 
might  start  some  trouble.  Bowers  then  requested  him 
to  take  the  note  and  have  his  father  endorse  it  on  the 
back  as  satisfied  and  sign  his  name  to  it.  Appellee  repli- 
ed that  he  did  not  like  to  bother  about  it;  that  it  is  all 
right,  it  is  nobody's  business  but  his  father's  and  his  own, 
and  that  he  was  not  going  to  bother  about  it  any  more. 
On  May  1.5,  appellee  again  appeared  at  the  bank  and  told 
Bowei-s  that  he  wanted  his  father's  papers.  Bowers 
thereupon  gave  him  the  box  which  contained  the  papers. 
Appellee  opened  the  box  and  took  out  the  notes  belong- 
ing to  his  father  and  said  to  Bowers,  "I  am  going  to  take 
this  $2,000.00  note  because  my 
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father  has  given  it  to  me 
and  I  want  to  leave  something  to  show  why  1  took  the 
note."  Thereupon  Bowers  drew  up  the  following  receipt 
which  appellee  signed: 

"Tolono,  III.,  May  15,  1916. 
$2,000.00 

I  have  received  of  the  Bank  of  Tolono  a  note  signed 


long  had  caused  an  inflammation  of  the  bladder,  which 
resulted  at  times  in  pain  and  had  produced  a  poisonous 
condition  to  his  system  and  also  a  weak  heart. 
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There  is  no  evidence  to  contradict  his  phj'sical  condition, 
but  five  witnesses,  who  had  been  acquainted  with  him, 
testified  that  in  their  judgments  from  casual  meetings 
with  him,  he  had  sufficient  mental  capacity  to  transact 
his  ordinary  business  affairs,  though  one  of  these  wit- 
nesses admitted  that  when  he  met  him  on  the  occasion 
mentioned,  he  did  not  know  the  witness's  name  nor  re- 
member that  he  had  ever  seen  him  before  although  he 
had  been  acquainted  with  him  for  over  ten  years.  It  is 
however  unnecessary  to  determine  whether  John  Thrash 
had  mental  capacity  sufficient  to  understand  his  ordin- 
ary business  affairs  or  not  as  the  case  may  be  determined 
on  the  question  whether  there  was  a  valid  gift  of  the 
note  irrespective  of  the  mental  condition  of  the  donor. 
Leaving  out  of  consideration  the  mental  condition  of 
John  Thrash  at  the  time  when  the  gift  of  the  note  is 
alleged  to  have  been  made,  there  is  no  conflict  in  the 
evidence.  The  case  was  tried  before  the  court  who  saw 
and  heard  the  witnesses  and  his  finding  upon  the  facts,  if 
the  evidence  had  been  conflicting,  would  not  be  disturb- 
ed by  this  court  unless  clearly  contrary  to  the  manifest 
weight  of  the  evidence,  but  the  record  before  us  pre- 
sents only  the  question  of  law  whether  the  facts  proven 
are  sufficient  to  establish  a  gift  of  the  note  in  question. 
The  evidence  clearly  shows  that  appellee  became 
possessed  of  the  note  by  virtue  of  the  request  of  his 
father  to  take  possession  of 
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his  papers  and  take  care 
of  his  business  in  conjunction  with  Allen  Bowers,  the 
cashier  of  the  bank,  while  he  was  sick.  This  agency  or 
trn.?t  established  a  fiduciary  relation  between  the  parties 
in  addition  to  that  of  father  and  son.  This  fiduciary  re- 
lation having  been  established,  the  burden  was  upon  ap- 
pellee to  clearly  prove  all  the  elements  essential  to  a  val- 
id gift.  Morgan  vs  Owens,  228  \\\.  598;  Dwyor  vs  O'Con- 
or,  200  111.  .52  At  the  time  appellee  took  possession  of 
this  note  the  evidence  conclusively  shows  that  his  father 
was  very  seriously  ill  with  pneumonia  and  very  feeble 
in  mind  and  body.  He  was  eighty  years  of  age,  had  been 
troubled  for  several  years  with  prostatitis,  which  at  times 


produced  severe  pain  and  was  in  fact  in  a  state  of  senil- 
ity. In  the  case  of  Hensen  vs  Cooksey,  237  111.  G20,  the 
circumstances  surrounding  the  parties  were  very  similiar 
to  those  shown  by  the  evidence  in  this  case,  and  the  court 
there  said,  "The  relation  between  appellant  and  appellee 
v/as  of  a  fiduciary  character.  While  the  evidence  does 
not  show  a  want  of  mental  capacity  on  the  part  of  Mrs. 
Hensen,  it  does  show  that  she  had  recently  been  quite 
ill.  She  was  old  and  feeble.  Her  physical  condition  was 
very  much  reduced,  and  on  the  day  she  executed  the 
deed  she  was  so  nervous,  weak  and  exhausted  that  she 
could  not  have  been  capable  of  serious  mental  effort. 
Her  son  had  managed  her  business  affairs  when  they  re- 
quired attention.     She 
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relied  upon  him  when  compli- 
cations arose  in  connection  with  them,  and  she  believed 
that  his  efforts  had  saved  her  property  for  her.  He  had 
himself  proposed  returning  to  the  farm,  to  fix  it  up  and 
li-^'e  there.  She  had  leased  it  to  him  upon  a  consideration 
to  be  afterward  determined.  Their  relation  was  one  of 
confidence  reposed  by  her  and  is  inconsistent  with  the 
idea  that  they  were  dealing  at  arm's  length.  A  fiduciary 
relation  exists  in  every  case  'in  which  there  is  confidence 
reposed  on  one  side  and  the  resulting  superiority  and  in- 
fluence on  the  other.  The  relation  and  the  duties  invol- 
ved in  it  need  not  be  legal;  it  may  be  moral,  social,  do- 
mestic or  merely  personal.'  Irwin  v.  Sample,  213  111.  160; 
Walker  v.  Shepard,  210  id.  100;  Roby  v.  Colehour,  135  id, 
300."  The  burden  of  proof  was  upon  appellee  to  satisfy 
the  court  that  he  dealt  at  arm's  length  with  his  father 
and  that  there  was  in  fact  a  bona  fida  gift  of  the  note 
to  him.  Three  facts  are  relied  upon  by  counsel  for  ap- 
pellee as  establishing  the  gift-  the  possession  of  the  note 
by  appellee,  the  statement  of  appellee  to  Bowers  that  his 
father  had  given  him  the  note,  and  the  alleged  admission 
of  the  father  to  Telford  that  he  had  given  the  note  to 
appellee.  The  possession  of  the  note  by  appellee  procured 
by  a  general  authority  to  take  possession  of  all  the  pap- 
ers of  his  father  for  the  purpose  of  transacting  the  lat- 
ter's  business  while  he  was  sick,  cannot  be  considered 
as  evidence  of  owner- 
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ship  of  the  note.     While  the  dec- 
larations of  a  donee  in  possession  are  admissible  to  show 


claim  of  ownership,  (Martin  vs  Martin  174  III.  371) ,  yet 
they  are  not  in  themselves  sufficient  evidence  to  estab- 
lish the  substantive  fact  of  the  gift.  And  the  same  is 
true  of  the  alleged  declarations  and  admissions  of  the 
supposed  donor.  Campbell  vs  Sech,  155  Mich.  634;  Mer- 
chant's Loan  &  Trust  Co.  vs  Egan  143  111.  Ap.  572;  Fouts 
vs  Mance,  L.  R.  A.  1916  E.  p  283;  20  Cyc  1222,  1223,  1225, 
1226.  The  proofs  fail  to  satisfactorily  show  as  a  matter 
of  law  that  the  note  in  question  was  a  valid  gift  to  ap- 
pellee by  his  father.  The  judgment  of  the  trial  court  is 
reversed  and  judgment  is  entered  in  this  court  in  favor 
of  appellant  and  against  appellee  for  the  sum  of  $2,452.66 
and  costs,  which  judgment  includes  interest  at  five  per- 
cent from  April  11,  1915.  The  judgment  of  this  court 
will  also  embrace  the  following  finding  of  ultimate 
facts: — 

The  Court  finds  as  ultimate  facts;  first,  that  Perry 
Thrash,  annellee,  took  possession  of  the  note  in  question 
and  destroyed  the  same;  second,  that  when  he  received 
said  note  the  relation  between  him  and  his  father  was  of 
a  fiduciary  character:  third,  that  his  father  did  not  make 
a  gift  of  the  note  to  him;  fourth,  that  he  did  not  receive 
said  note  as  a  gift  from  his  father  but  in  trust  only; 
fifth,  that  at  th'i  time  appellee  took  la.ssession  (f  the 
!i(>t'?  and  at  the  time  he  destroyed  the  s.-'i^--!,  and  at  all 
times  thereafter  until  the  death  of  his  father,  .John 
Thi  asii,  said  note  was  the  property  of  said  John  Thrash 
or  Jiis  conservator,  and  is  now  the  property  of  the  exc;cu- 
tor  of  the  estate  of  John  Thrash  deceased,  and  that 
ihere  is  nov/  due  on  said  note  $2452.66. 
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\ HARRY  J/  McDonald,   Appellant  ,  j 

vs.  /V/  J^ 

MATTHW  B.  McDonald,  Appellee 

Appeal  frony  Circuit  Court,  McDonough  County. 
ELDREDGE.  J. 

Appellant  filed  his  bill  in  the  Circuit  Court  of  Mc- 
Donough County  to  set  aside  the  will  of  Rachael  J.  Mc- 
Donald, his  mother.  Appellant  and  appellees  are  broth- 
ers. Appellees  made  a  motion  in  the  Court  for  a  rule 
on  appellant  to  file  security  for  costs  which  motion  was 
supported  by  appellee's  affidavit  in  which  he  states  that 
he  knows  the  financial  condition  of  appellant  and  that 
the  latter  has  no  real  or  personal  property  liable  to  ex- 
ecution from  which  costs  in  the  suit  could  be  collected, 
was  insolvent  and  unable  to  pay  the  costs  in  the  suit. 
Appellant  filed  a  cross-motion  for  leave  to  prosecute  his 
suit  as  a  poor  person.  The  Court  overruled  the  cross - 
motion  and  entered  a  rule  upon  appellant  to  file  security 
for  costs  by  September  27,  1917.  Appellant  failed  to 
comply  with  the  rule  and  the  Court  dismissed  the  bill 
for  such  failure.  In  his  affidavit  in  support  of  his  mot- 
ion for  leave  to  prosecute  as  a  poor  person, 
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appellant  states 
that  he  is  a  painter  by  trade  and  earns  at  times  $18  per 
week;  that  his  family,  consisting  of  his  wife  and  a  boy 
nineteen  years  old,  live  in  Bushnell,  Illinois,  in  a  house 
for  which  appellant  pays  $15.00  per  month  rent;  that  ap- 
pellant rents  a  room  in  Galesburg,  Illinois,  during  most 
of  the  year  so  as  to  be  near  his  work,  which  room  rent 
costs  him  $5.00  per  month;  that  he  has  no  real  or  per- 
sonal property  of  his  own  and  no  financial  means  except 
the  wages  which  he  earns;  that  it  takes  all  that  he  can 
earn  to  support  his  family;  that  he  has  requested  a  num- 
ber of  different  persons  to  sign  his  security  for  costs,  but 
none  had  been  willing  to  do  so,  and  that  he  has  a  merit- 
orious cause  of  action.  By  the  express  terms  of  the 
statute  a  motion  of  this  character  is  addressed  to  the 
discretion  of  the  Court,  and  it  is  only  when  the  record 
shows  that  this  discretion  has  been  abused  can  its  judg- 
ment thereon  be  reversed.  Appellant's  affidavit  shows 
that  he  is  capable  of  earning  $18.00  a  week  ath  is  trade. 
A  person  receiving  such  compensation  for  his  labor  can- 
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not  to  be  considered  in  that  class  of  persons  who  are  too 
poor  to  pay  the  costs  of  law  suits,  and  therefore  have 
the  privilege  of  conducting  the  same  at  public  expense. 
It  is  not  sufficient 
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in  order  to  be  entitled  to  the  privilege 
of  prosecuting  law  suits  without  paying  any  costs  for  a 
person  to  show  that  he  has  no  property  subject  to  execu- 
tion or  that  he  cannot  give  security  for  costs  as  he  may 
have  other  means  by  which  the  costs  can  be  paid.  Tracy 
vs  Bible,  181  111.  331.  We  can  not  hold  in  this  case  that 
the  trial  court  abused  its  discretion  in  entering  the  or- 
ders complained  of. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Waggoner  took  no  part  in  the  consider- 
ation of  this  case. 
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General  No.  6952 

April  Term  A.  D.  19] 

MARY  G.  BELL,  /c, 


Agenda  No.  G 


215  1. 

\  JOHN  H.  WO^D,  et  al 
JOhA  H.  WOOD/Plaintiff  in  Error 

/  vs. 

/ 

ORA  GRID^feY,  Defendant  in  Error 

Writ  of  Error  to  Circuit  Court  McLean  County 

ELDREDGE.  J. 

Two  bills  in  chancery  were  brought  to  partition 
different  lands  in  which  both  plaintiff  in  error  and  de- 
fendant in  error  were  interested.  In  one  of  the  suits, 
entitled  Logan  A.  Gridley  vs  John  H.  Wood,  et  al,  an 
appeal  from  the  decree  was  taken  to  this  court  and  de- 
cided at  the  April  Term  thereof,  1919,  and  an  opinion 
filed  at  that  time.  This  is  a  writ  of  error  to  the  Cir- 
cuit Court  to  review  the  decree  entered  in  tlie  other 
partition  suit.  The  question  involved  in  this  cause  is 
whether  the  Court  erred  in  decreeing  to  defendant  in 
error  out  of  the  proceeds  of  the  sale  of  the  real  estate, 
the  sum  of  $1,125.00  as  a  partial  distribution  for  the 
payment  of  alimony  supposed  to  accure  to  defendant  in 
error  under  a  decree  for  divorce  entered  in  the  Circuit 
Court  of  McLean  County  in  which  defendant  in  error  se- 
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cured  a  divorce  from  her  husband.  Edwtrd  B.  Gridley, 
and  which  alimony  accrued  after  the  death  of  seid  Ed- 
ward B.  Gridley.  This  same  question  arose  between  the 
same  parties  on  the  appeal  from  the  decree  in  the 
other  suit  mentioned  and  our  decision  rendered  in  that 
case  is  res  adjudicata,  and  the  decree  is  therefore  af- 
firmed. 

Page  2 


658 


General  No.  7015  /    Agenda  No.  IS 

April  Term  A.  D.  j/l9.  2l^TA  ^^O 

WILLIAM  P.  SHADE,  as  siu/iving  partner  of  -t^     J-c/ls     O^O 
the  firm  of  P.  H.  HUNTyJ^  CO.,  Appellees 
vs.  / 
CITY  OF  TAYLOr/iLLE,  Appellant 
Appeal   from  "Circuit^ourt   Christian   County. 
ELDREDGE,  J.         "~" 

Appellee  as  the  survi^^ng  partner  of  the  firm  of  P. 
H.  Hunt  &  Company  sued  appellant  to  recover  an  unpaid 
balance  due  the  partnership  on  a  street  paving  contract 
and  on  the  first  trial  of  the  cause  a  judgment  was  ren- 
dered in  favor  of  appellant     This  judgment  on  a  for- 


/ 


mer  appeal  was  reversed  by  this  Court  and  the  cause  '        n^ 

remanded.     Shade  vs  City  of  Taylorville,  212  111.  App.   — ■■      / 

512.  A  second  trial  was  had  resulting  in  a  judgment  in 
favor  of  appellee  for  the  sum  of  $13,000.22  to  reverse 
which  the  present  appeal  is  prosecuted.  The  last  trial 
was  had  before  the  Court  without  a  jury  upon  substan- 
tially the  same  evidence  and  pleadings  as  the  first  trial. 
The  same  questions  of  law  and  fact  are  again  presented 
to  this  Court  on  this  appeal  by  appellant  as  were  pres- 
ented on  the  former  appeal,  and  we  are  bound  by  our 
former  opinion  in  regard  thereto.     Belskis  vs  Bearing, 
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Coal  Co.,  246  111.  62;  Penn  Plate  Glass  Co.  vs  J.  H.  Rice 
Co.,  216  111.  567;  Conner  vs  Conner,  163  111.  App.  436. 

The  only  question  which  we  can  consider  on  this 
appeal  is  the  correctness  of  the  computation  of  the 
amount  found  due  by  the  trial  court.  The  trial  court  in 
casting  the  account  strictly  followed  the  law  as  declared 
in  our  former  opinion  and  there  is  no  question  that  the 
account  is  correct  except  as  to  a  few  minor  items  tot- 
aling $158.50.  These  items  all  pertain  to  certain  pay- 
ments made  to  appellee  as  the  work  progressed.  The 
payments  were  made  in  accordance  with  statements  or 
bills  prepared  by  the  bookkeeper  of  appellee  and  the 
city  engineer  and  were  checked  over  by  the  engineer, 
who  had  them  typewritten  and  were  paid  on  his  certi- 
fication. In  the  first  item  is  an  error  of  Sl.OO  for  the 
payment  of  90  feet  of  curbing  at  fifty-five  cents  per  foot. 
The  amount  set  out  in  the  statement  was  $50.50  when 
it  is  claimed  it  should  have  been  $49.50.  Another  item 
of  55  feet  of  curbing  at  fifty-five  cents  wa?  totaled  at 
$35.75,  making  an  apparent  error  of  $5.50.     An  item  of 


1010  yards  of  paving  at  $1.47  per  yard  was  totalled  at 
$1,484.70  showing  an  apparent  error  of  S4.90.     Another 
similar  item  showed  an  apparent  error     of  ten   cents, 
another  of  $98.00,  and  another 
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of  $49.00.  The  wit- 
ness, C.  A.  Rhoades,  was  employed  by  appellant  to  make 
an  investigation  of  the  account  between  appellant  and 
appellee.  He  was  the  only  witness  who  testified  in  re- 
gard to  these  alleged  errors  and  stated  that  he  had  no 
means  of  knowing  whether  the  error  was  in  the  total  or 
whether  the  totals  were  in  fact  correct  and  the  errors 
were  typographical  errors  in  regard  to  the  exact  num- 
ber of  feet  and  yards. 

In  such  a  lengthy  account  consisting  of  a  very  large 
number  of  items,  it  would  not  be  unusual  that  some  min- 
or errors  might  be  made  in  the  computations  thereof. 
It  is  shown  by  the  evidence,  however,  that  all  these 
items  were  checked  up  by  the  city  engineer  represent- 
ing the  appellant  and  the  bookkeeper  for  appellee  who 
represented  the  latter  and  that  the  totals  were  found 
to  bo  correct  at  that  time  and  were  paid  by  appellant  in 
accordance  with  the  statments  made  and  certified  by  its 
engineer.  Such  being  the  facts,  the  presumption  is  that 
the  totals  are  correct  and  the  burden  was  upon  appellant 
to  show  that  they  were  in  fact  erroneous. 

The  judgment  of  the  Circuit  Court  is  afiirmed. 
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General  No.  7028.  _^genda  No.  27. 

Apiil  Term  A.  D.  19J 


STATE  BANK  OF  CHICAGO.  Appellee, 

•s.  /       215  I_^,  65  8 


W.  H.  WPIITAKER,  Appellant. 
Appeal   from  Circmt  Court  Shelby  County. 
ELDREDGE,  J.     \./ 

Appellee  obtained  a  judgment  in  the  sum  of  $1611.01 
in  an  action  of  assumpsit  to  recover  the  amount  due  up- 
on two  promissory  notes  executed  by  appellant  and  pay- 
able to  the  order  of  one  Irving  Shuman.  The  defendant 
filed  a  plea  as  follows:  "For  a  further  plea  in  this  be- 
half, said  defendant  says  that  the  plaintiff  ought  not  to 
have  it's  aforesaid  action  against  the  said  defendant  by 
reason  of  anything  alleged  in  said  declaration  mention- 
ed, because,  he  says  that  the  two  notes  in  the  said  de- 
claration mentioned  were  each  made  to  one,  Irving 
Shuman,  and  that  he,  the  said  Irving  Shuman,  being  in- 
debted to  the  State  Bank  of  Chicago,  a  corporation, 
placed  said  two  notes  with  said  bank  as  collateral  sec- 
urity for  the  indebtedness  of  the  said  Irving  Shuman  to 
said  bank,  and  that  this  defendant  has  paid  said  notes 
to  the  said  Irving  Shuman,  and  that  upon  the  payment 
of  said  notes  to  the  said  Irving  Shuman  he,  the  said  Irv- 
ing Shuman,  by  and  with  the  consent  of  said  bank  and 
upon  the  prom- 
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ise  of  the  said  bank  to  return  said 
notes  to  this  defendant,  placed  wdth  said  bank,  other  col- 
lateral security  in  the  place  of  the  said  notes  in  said 
declaration  mentioned,  but  that  the  said  bank  has  whol- 
ly failed  and  does  refuse  to  deliver  defendant's  said 
notes  in  said  declaration  mentioned  as  they  did  pi'omise 
as  hereinbefore  alleged,  and  on  the  contrary  have  insti- 
tuted this  suit  for  the  collection  of  said  notes,  and  this 
the  defendant  is  ready  to  verify." 

The  only  error  presented  for  review  is  the  action  of 
the  Court  in  refusing  to  grant  a  motion  for  a  continu- 
ance made  by  appellant.  The  suit  was  instituted  in  the 
Circuit  Court  of  Shelby  County  to  the  March  Term 
thereof  .ind  ser'/ice  had  on  defendant  February  6,  1918. 
Appellant  filed  his  pleas  at  the  March  Term  and  the  case 
was  continued  until  the  June  Term,  when  it  was  again 
continued   to   the  November  Term.     At   the   November 


Term  the-  case  was  called  for  trial  on  the  25th  day  of 
November.  On  this  day,  appellant  made  a  motion  for  a 
continuance  supported  by  two  affidavits.  Appellant's  af- 
fidavit states  in  substance  that  the  notes  in  question  had 
Ijeen  paid  to  one  trwin  Shuman;  that  said  Irwin  Shuman 
it  now  insolvent;  that  Irwin  Shuman  advised  appellant 
that  the  notes  upon  which  this  suit  is  brought  were  de- 
posited with  appellee  together  with  other  notes  as  col- 
lateral for  his  notes  of  about  the  same  amount;  that  ap- 
pel- 
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lant  does  not  now  remember  the  collateral  which 
was  put  up  along  with  appellant's  notes,  but  that  said 
Irwin  Shuman  does  know  and  advised  appellant  that  up- 
on the  payment  of  said  notes,  if  he  was  compelled  to 
pay  said  notes,  that  he  would  be  entitled  to  the  other 
collateral  that  had  been  placed  up  along  with  appellant's 
notes,  his,  Shaman's  own  notes;  that  the  only  informa- 
tion appellant  has  on  the  subject  is  the  information 
which  he  has  from  the  said  Irwin  Shuman  and  is  not  in 
position  to  produce  evidence  to  prove  said  facts  except 
by  the  testimony  of  said  Irwin  Shuman;  that  appellant 
is  advised  that  said  Irwin  Shuman  is  now  somewhere  in 
France  in  the  United  States  Army,  having  left  the  State 
of  Illinois  some  time  ago  and  appellant  tried  to  locate 
said  Irwin  Shuman  for  the  purpose  of  getting  his  deposi- 
tion; that  appellant  wrote  two  or  three  times  to  ascer- 
tain the  whereabouts  of  said  Irwin  Shuman  in  order  to 
get  his  deposition  and  that  all  letters  were  returned 
unopened  indicating  said  Irwin  Shuman  had  not  been 
found,  but  from  an  account  in  a  newspaper  and  from 
talking  with  M.  G.  Kibee,  an  associate  of  the  said  Irwin 
Shuman,  this  affiant  was  advised  that  said  Irwin  Shuman 
was  in  France  in  the  service  of  the  government  and  that 
it  is  impossible  to  procure  his  testimony  at  this  time, 
that  appellant  endeavored  to  locate  said  Irwin  Shuman 
for  the  purpose  of 
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getting  the  testimony  from  him; 
that  he  cannot  proceed  to  trial  without  the  presence  of 
said  Irwin  Shuman  or  his  deposition  and  if  this  case  is 
continued  until  the  next  term,  he  believes  he  can  locate 
the  said  Irwin  Shuman  and  secure  his  deposition  or  tes- 
timony: that  the  above  facts  have  been  told  him  by  said 
Irwin  Shuman  and  upon  such  information  states  that  said 
facts  are  true  and  that  by  no  other  person  can  he  prove 


them. 

This  affidavit  is  defective  for  several  reasons. 
There  is  no  averment  in  the  affidavit  which  shows  with 
reasonable  certainty  that  the  witness  Shuman  ever  was, 
in  fact,  in  the  army.  Shuman's  place  of  residence  is  not 
given  and  there  is  no  such  showing  as  is  required  by 
law  to  show  due  diligence  in  ascertaining  his  where- 
abouts. Whether  Shuman  was,  in  fact,  in  the  United 
States  military  service  and  whether  he  was  in  this 
country  or  in  France,  could  have  been  ascertained  with 
certainty  and  with  slight  effort.  The  testimony  which 
Shuman  would  be  able  to  give,  if  present,  as  set  out  in 
the  affidavit,  would  have  availed  appellant  nothing  in  the 
defense  of  the  suit  and  was  far  from  supporting  the  al- 
legations of  the  plea. 

The  other  affidavit  was  made  by  one  of  the  attorn- 
eys for 
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appellant,  which  was  subsequently  amend- 
ed. It  does  not  state  facts  sufficiently  to  show  diligence 
in  ascertaining  the  whereabouts  of  said  Shuman.  In  this 
affidavit  the  name  of  the  witness  is  given  as  Irvin  Shu- 
man. The  amendment  to  this  affidavit  which  is  made 
upon  information  given  to  the  affiant  by  appellant  states: 
"That  the  two  notes  described  in  the  declaration  in  this 
cause  were  made  to  Irvin  Shuman;  and  that  Irvin  Shu- 
man was  indebted  to  the  said  State  Bank  of  Chicago,  a 
corporation,  and  placed  said  two  notes  with  said  bank  as 
collateral  security  for  some  indebtedness  that  the  said 
Irvin  Shuman  owed  the  said  bank;  that  both  of  said 
notes  have  been  paid  to  Irvin  Shuman  and  that  other 
collateral  security  had  been  placed  with  said  bank  in 
place  of  said  two  notes,  and  that  it  was  promised  that 
the  said  tv/o  notes  would  be  returned  to  W.  H.  Whitaker; 
that  said  notes  were  not  returned  to  W.  H.  Whitaker. 
but  that  suit  was  instituted  to  collect  said  notes  from  the 
said  W.  H.  Whitaker." 

The  affidavit  does  not  say  who  promised  that  said 
two  notes  would  be  returned  to  appellant  if  appellant 
paid  the  amount  of  said  notes  to  Shuman.  The  plea 
avers  that  the  appellee  Bank  made  this  promise.  Affi- 
davits in  support  of  motions  for  a  continuance  must  be 
construed  most  strongly  against  the  party  pre 
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senting 


them.  From  anything  appearing  in  this  affidavit,  Shii- 
inan  himself  might  have  promised  appellant  to  have  his 
notes  returned  to  him  by  the  bank  if  he  would  pay  them. 
He  might  have  used  this  promise  to  persuade  appellant 
to  pay  him  the  amount  due  on  the  notes  when  he  was 
not  in  a  position  to  deliver  them  to  appellant.  Appell- 
ant's liability  on  these  notes  was  not  released  when  he 
paid  them  to  Shuman  without  delivery  of  the  notes  to 
him,  unless  there  was  some  contract  with  appellee  who 
held  the  notes,  which  would  enure  to  appellant's  benefit 
by  absolving  him  from  liability  on  the  notes  upon  his  pay- 
ing the  same  to  said  Shuman.  The  evidence  which  Shu- 
man would  give,  as  set  out  in  these  affidavits,  would  not 
tend  to  support  any  such  contract,  as  it  is  not  stated  in 
either  affidavit  that  Shuman  would  testify  that  the  Bank 
made  said  promise.  It  is  also  urged  that  these  affidavits 
are  insufficient  because  Shuman's  first  name  is  not 
spelled  correctly  in  either  one.  The  declaration,  the 
notes  and  the  pleas  show  the  correct  name  to  be  Irving 
Shuman.  Appellant's  affidavit  refers  to  him  as  Irwin 
Shuman,  his  counsel's  affidavit  refers  to  him  as  Irvin 
Shuman,  but  it  is  unnecessary  for  us  to  determine  whe- 
ther the  doctrine  of  idem  sonans  should  be  applied  in 
this  instance.  The  Circuit  Court  did  not  err  in  overrul- 
ing the  motion  for  a  continuance  and  the  judgment  is 
affirmed. 
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General  No.  7055.  /  Agenda  No.  36. 

\^  April  Te*i  A.  D.  1919. 

T.    S.   TAYLO^    Defendant   in   Error, 


vs. 
OX  E.  LAWYER,  Plaintiff  in   Err( 


51.4.  659 


Error  to  Circuit  Court  Sangamon  County 
ELDREDGE,  J. 

In  an  action  of  replevin,  defendant  in  error  procured 
a  judgment  for  the  possession  of  five  hundred  bushels 
of  wheat.  There  is  no  conflict  in  the  evidence  whatever, 
as  plaintiff'  in  error  introduced  no  evidence  except  his 
own  testimony,  which  was  simply  to  the  effect  that, 
while  threshing  on  the  premises,  defendant  in  error 
came  to  him  and  demanded  his  half  of  the  wheat.  The 
undisputed  facts  are  that  plaintiff  in  error  in  the  fall  of 
1917  was  a  tenant  upon  a  farm  owned  by  John,  Harriet 
and  Mary  Pierson  under  a  written  lease  expiring  March 
1,  1918.  Defendant  in  error  leased  from  the  Piersons 
the  farm  for  the  ensuing  year  and  agreed  to  put  in 
twenty-five  acres  of  winter  wheat.  Defendant  in  error 
v/ent  to  plaintiff  in  error  before  he  commenced  the  plow- 
ing in  the  fall  and  told  the  latter  that  he  had  rented  the 
land  and  understood  that  plaintiff  in  error  was  not  go- 
ing to  stay  another  year.  Plaintiff  in  error  said  "all 
right"  and  consented 
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that  defendant  in  error  might 
plow  and  sow  his  wheat  on  the  twentyfive  acres  in 
question.  Defendant  in  error  thereupon  plowed  and 
prepared  the  twenty-five  acres  and  sowed  the  wheat  in 
controversy  thereon.  When  plaintiff  in  error's  lease  ex- 
pired March  1,  1918,  he  did  not  give  up  possession  of  the 
premises  but  continued  therein.  When  the  wheat  was 
leady  for  harvesting,  plaintiff  in  error  cut  and  threshed 
the  same  and  when  defendant  in  error  demanded  the 
wheat,  refused  to  give  it  to  him.  It  is  first  urged  that 
a  party  cannot  maintain  replevin  when  he  is  only  a  part 
owner  of  the  chattels  sought  to  be  replevied.  This  con- 
tention is  based  upon  the  fact  that  defendant  in  erroi' 
was  to  pay  as  rent  one  half  of  the  crops  raised.  This 
principle  cannot  be  invoked  by  a  third  party  for  the  law 
is  that  a  tennant  is  entitled  to  the  possession  of  the  en- 
tire crop  as  against  third  persons,  who  attempt  to  removt; 
or  destroy  it  until  the  rent    stipulated  is  delivered     or 


paid  to  the  landlord.  Uffelman  vs  Railway  Co.,  194  III. 
App.  42.  No  demand  was  necessary  because  the  poss- 
ession of  the  wheat  by  plaintiff  in  error  was  wrongfully 
acquired.  Clark  vs  Lewis,  35  III.  417.  The  evidence 
proved  that  a  demand  would  have  been  unavailing  and 
was  therefor  excused.  Beidick  vs  Peer,  89  111.  App.  604. 
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Plaintiff  in  error's  action,  however,  in  representing 
to  defendant  in  error  that  he  intended  to  remove  from 
the  premises  at  the  termination  of  his  lease,  and  giving 
him  permission  to  plow  and  sow  the  wheat  in  question 
clearly  creates  an  estoppel  from  now  claiming  any  right 
to  the  possession  of  the  wheat.  Brown  vs  Burke,  155 
111.  App.  249;  McCai-thy  vs  La  Vasche,  89  111.  270. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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